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BOOK    THE    SECOND. 

of  the  RIGHTS  of  THINGS. 


CHAPTER     THE     FIRST. 
OF    PROPERTY,    IN    GENERAL. 

THE  former  Book  of  thefe  Commentaries  having  treated 
at  large  of  the  jura  perfonarum,  or  fuch  rights  and 
duties  as  are  annexed  to  the  perfons  of  men,  the  objects  of 
our  inquiry  in  this  fecond  book  will  be  the  jura  rerum,  or 
thofe  rights  which  a  man  may  acquire  in  and  to  fuch  external 
things  as  are  unconnected  with  his  perfon.  Thefe  are  what 
the  writers  on  natural  law  ftyle  the  rights  of  dominion,  or 
property,  concerning  the  nature  and  original  of  which  I 
lhall  firft  premife  a  few  obfervations,  before  I  proceed  to 
diftribute  and  confider  it's  feveral  objects. 

Vol.  II.  B  There 
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■„i,,  >nc>  f.t  There  is  nothing  which  fo  generally  ftrikes  the  imagina- 
tion, and  engages  the  affections  of  mankind,  as  the  right  of 
/e^o-A^  property  ;  or  that  fole  and  defpotic  dominion  which  one  man 
d<rrrvit%iar  claims  and  exercifes  over  the  externa!  things  of  the  world, 
in  total  exclufion  of  the  right  of  any  other  individual  in  the 
univerfe.  And  yet  there  are  very  few,  that  will  give  them- 
felves  the  trouble  to  confider  the  original  and  foundation  of 
this  right.  Pleafed  as  we  are  with  the  poffeffion,  we  feem 
afraid  to  look  back  to  the  means  by  which  it  was  acquired, 
as  if  fearful  of  fome  defec~t  in  our  title  ;  or  at  beft  we  reft 
fatisfied  with  the  decifion  of  the  laws  in  our  favour,  without 
examining  the  reafon  or  authority  upon  which  thofe  laws  have 
been  built.  We  think  it  enough  that  our  title  is  derived  by 
the  grant  of  the  former  proprietor,  by  defcent  from  our  an- 
ceftors,  or  by  the  laft  will  and  teftament  of  the  dying  owner  ; 
not  caring  to  reflect  that  (accurately  and  ftrictly  fpeaking) 
there  is  no  foundation  in  nature  or  in  natural  law,  why  a 
fet  of  words  upon  parchment  fhould  convey  the  dominion  of 
land  ;  why  the  fon  fhould  have  a  right  to  exclude  his  fellow- 
creatures  from  a  determinate  fpot  of  ground,  becaufe  his 
father  had  done  fo  before  him :  or  why  the  occupier  of  a  par- 
ticular field  or  of  a  jewel,  when  lying  on  his  death-bed,  and 
no  longer  able  to  maintain  poffeffion,  fhould  be  entitled  to 
tell  the  reft  of  the  world  which  of  them  fhould  enjoy  it  after 
him.  Thefe  inquiries,  it  muft  be  owned,  would  be  ufelefs  and 
even  troublefome  in  common  life.  It  is  well  if  the  mafs  of 
mankind  will  obey  the  laws  when  made,  without  fcrutinizing 
too  nicely  into  the  reafons  for  making  them.  But,  when  law 
is  to  be  confidered  not  only  as  a  matter  of  practice,  but  alfo 
as  a  rational  fcience,  it  cannot  be  improper  or  ufelefs  to 
examine  more  deeply  the  rudiments  and  grounds  of  thefe 
pofitive  conftitutions  of  fociety. 

In  the  beginning  of  the  world,  we  are  informed  by  holy 
writ,  the  all-bountiful  Creator  gave  to  man  "  dominion  over 
"  all  the  earth  ;  and  over  the  fifh  of  the  fea,  and  over  the 
"  fowl  of  the  air,  and  over  every  living  thing  that  moveth 
f(  upon  the  earth1."  This  is  the  only  true  and  folid  found- 
*  Gen.  i.  a8. 
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ation  of  man's  dominion  over  external  things,  whatever 
airy  metaphyseal  notions  may  have  been  darted  by  fanciful 
writers  upon  this  fubjecT:.  The  earth,  therefore,  and  all  things 
therein,  are  the  general  property  of  all  mankind,  exclufive 
of  other  beings,  from  the  immediate  gift  of  the  Creator. 
And,  while  the  earth  continued  bare  of  inhabitants,  it  is 
reafonable  to  fuppofe  that  all  was  in  common  among  them, 
and  that  every  one  took  from  the  public  ftock  to  his  own 
ufe  fuch  things  as  his  immediate  neceflities  required. 

These  general  notions  of  property  were  then  fufficient  to 
anfwer  all  the  purpofes  of  human  life ;  and  might  perhaps 
ftill  have  anfwered  them  had  it  been  poflible  for  mankind  to 
have  remained  in  a  ftate  of  primeval  fimplicity  :  as  may  be 
collected  from  the  manners  of  many  American  nations  when 
firfl  difcovered  by  the  Europeans  ;  and  from  the  antient 
method  of  living  among  the  firft  Europeans  themfelves,  if 
we  may  credit  either  the  memorials  of  them  preferved  in  the 
golden  age  of  the  poets,  or  the  uniform  accounts  given  by 
hiftorians  of  thefe  times,  wherein  "  erant  omnia  comtnunia  et 
"  indivifa  omnibus ,  veluti  unum  cunElis  patrimonium  effeth." 
Not  that  this  communion  of  goods  feems  ever  to  have  been 
applicable,  even  in  the  earlieft  ftages,  to  ought  but  the  fubflance___ 
of  the  thing  ;  nor  could  it  be  extended  to  the  ufe_  of  it.  For, 
by  the  law  of  nature  and  reafon,  he,  who  firft  began  to  ufe 
it,  acquired  therein  a  kind  of  tranfient  property,  that  lafted 
fo  long  as  he  was  ufing  it,  and  no  longerc :  or,  to  fpeak  with 
greater  precifion,  the  right  of  pofleffion  continued  for  the 
fame  time  only  that  the  act  of  poffeffion  lafted.  Thus  the 
ground  was  in  common,  and  no  part  of  it  was  the  permanent 
property  of  any  man  in  particular;  yet  whoever  was  in  the 
occupation  of  any  determined  fpot  of  it,  for  reft,  for  fhade, 
or  the  like,  acquired  for  the  time  a  fort  of  ownerfhip,  from 
which  it  would  have  been  unjuft,  and  contrary  to  the  law  of 
nature,  to  have  driven  him  by  force  :  but  the  inftant  that  he 
quitted  the  ufe  or  occupation  of  it,  another  might  feife  it, 
without  injuftice.     Thus  alfo  a  vine  or  other  tree  might  be 

b  Juftin.  1.  43.  c.i.  c   Barbeyr.  Puff.  1.  4.  c.  4. 
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faid  to  be  in  common,  as  all  men  were  equally  entitled  to 
it's  produce  ;  and  yet  any  private  individual  might  gain  the 
fole  property  of  the  fruit,  which  he  had  gathered  for  his 
WtyOffli/  \  own  rePaft«  A  do£trine  well  illuftrated  by  Cicero,  who 
'  compares  the  world  to  a  great  theatre,  which  is  common  to 
the  public,  and  yet  the  place  which  any  man  has  taken  is  for 
the  time  his  own  d. 


rh  a      But  when  mankind  increafed  in  number,  craft,  and  am- 

bition,  it  became  neceiiary  to  entertain  conceptions  ot  more 
permanent  dominion ;  and  to  appropriate  to  individuals  not 
the  immediate  ufe  only,  but  the  very  fubflance  of  the  thing  to 
be  ufed.  Otherwife  innumerable  tumults  muft  have  arifen, 
and  the  good  order  of  the  world  be  continually  broken  and 
difturbed,  while  a  variety  of  perfons  were  ftriving  who  fhould 
get  the  firft  occupation  of  the  fame  thing,  or'difputing  which 
of  them  had  actually  gained  it.  As  human  life  alfo  grew 
more  and  more  refined,  abundance  of  conveniences  were 
devifed  to  render  it  more  eafy,  commodious,  and  agreeable  ; 
as,  habitations  for  lhelter  and  fafety,  and  raiment  for  warmth 
and  decency.  But  no  man  would  be  at  the  trouble  to  provide 
either,  fo  long  as  he  had  only  an  ufufrudluary  property  in 
them,  which  was  to  ceafe  the  inftant  that  he  quitted  poffef- 
fion  j  —  if,  as  foon  as  he  walked  out  of  his  tent,  or  pulled  off 
his  garment,  the  next  ftranger  who  came  by  would  have  a 
right  to  inhabit  the  one,  and  to  wear  the  other.  In  the  cafe 
of  habitations  in  particular,  it  was  natural  to  obferve,  that 
even  the  brute  creation,  to  whom  every  thing  elfe  was  in 
common,  maintained  a  kind  of  permanent  property  in  their 
dwellings,  efpecially  for  the  protection  of  their  young  •,  that 
the  birds  of  the  air  had  nefts,  and  the  beafts  of  the  field  had 
caverns,  the  invafion  of  which  they  efteemed  a  very  flagrant 
injuftice,  and  would  facrifice  their  lives  to  preferve  them. 
Hence  a  property  was  foon  eftablifhed  in  every  man's  houfe 
and  home-ftallj  which  feem  to  have  been  originally  mere 
temporary  huts  or  moveable  cabins,  fuited  to  the  defign  of 

d   Quemadmadum  ibeatrum,  Cum  com-     eum  locum  qucm  qui/que  occuparit.     De 
mune  ft,  recti  tamen  4Ui  fotiji,  ejus  eff«    Fin,  I,  3.  c,  80. 
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Providence  for  more  fpeedily  peopling  the  earth,  and  fuited 
to  the  wandering  life  of  their  owners,  before  any  extenfive 
property  in  the  foil  or  ground  was  eftablifhed.  And  there 
can>  be  no  doubt,  but  that  moveables  of  every  kind  became 
fooner  appropriated  than  the  permanent  fubftantial  foil :  partly 
becaufe  they  were  more  fufceptible  of  a  long  occupancy, 
which  might  be  continued  for  months  together  without  any 
fenfible  interruption,  and  at  length  by  ufage  ripen  into  an 
eftablifhed  right ;  but  principally  becaufe  few  of  them  could 
be  fit  for  ufe,  till  improved  and  meliorated  by  the  bodily  la- 
bour of  the  occupant,  which  bodily  labour,  bellowed  upon 
anv  fubject  which  before  lay  in  common  to  all  men,  is  uni- 
verfally  allowed  to  give  the  faireft  and  mod  reasonable  title 
to  an  exclufive  property  therein. 

The  article  of  food  was  a  more  immediate  call,  and  there-  f 

fore  a  more  early  confideration.  Such  as  were  not  contented  v /t  u 
with  the  fpontaneous  product  of  the  earth,  fought  for  a  more 
folid  refrefhment  in  the  flefh  of  beads,  which  they  obtained 
by  hunting.  But  the  frequent  difappointments  incident  to 
that  method  of  provifion,  induced  them  to  gather  together 
fuch  animals  as  were  of  a  more  tame  and  fequacious  nature  ; . 
and  to  eftablifh  a  permanent  property  in  their  flocks  and  herds 
in  order  to  fuftain  themfelves  in  a  lefs  precarious  manner, 
partly  by  the  milk  of  the  dams,  and  partly  by  the  flefh  of  the 
young.  The  fupport  of  thefe  their  cattle  made  the  article  of 
•water  alfo  a  very  important  point.  And  therefore  the  book 
of  Genefis  (the  moft  venerable  monument  of  antiquity,  con-  (y  ..  oa/j 
fidered  merely  with  a  view  to  hiftory)  will  furnifh  us  with 
frequent  inftances  of  violent  contentions  concerning  wells  ; 
the  exclufive  property  of  which  appears  to  have  been  efta- 
blifhed in  the  firft  digger  or  occupant,  even  in  fuch  places 
where  the  ground  and  herbage  remained  yet  in  common. 
Thus  we  find  Abraham,  who  was  but  a  fojourner,  afferting 
his  right  to  a  well  in  the  country  of  Abimelech,  and  exacting 
an  oath  for  his  fecurity,  "  becaufe  he  had  digged  that  well e." 
And  Ifaac,  about  ninety  years  afterwards,  reclaimed  this  his 

e  Gen.  xxi.  3c. 
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father's  property  -,  and  after  much  contention  with  the  Phi- 
Mines,  was  fuffered  to  enjoy  it  in  peace  f. 

All  this  while  the  foil  and  pafture  of  the  earth  remained 
ftill  in  common  as  before,  and  open  to  every  occupant :  ex- 
cept perhaps  in  the  neighbourhood  of  towns,  where  the  ne- 
ceffity  of  a  fole  and  exclufive  property  in  lands  (for  the  fake 
of  agriculture)  was  earlier  felt,  and  therefore  more  readily 
complied  with.  Otherwife,  when  the  multitude  of  men  and 
cattle  had  confumed  every  convenience  on  one  fpot  of  ground, 
it  was  deemed  a  natural  right  to  feife  upon  and  occupy  fuch 
other  lands  as  would  more  eafily  fupply  their  neceffities. 
This  practice  is  ftill  retained  among  the  wild  and  unculti- 
vated nations  that  have  never  been  formed  into  civil  ftates, 
/rf/  j^  ,J  like  the  Tartars  and  others  in  the  eaft ;  where  the  climate 
itfelf,  and  the  boundlefs  extent  of  their  territory,  confpire  to 
retain  them  ftill  in  the  fame  favage  ftate  of  vagrant  liberty, 
fowifiti  which  was  univerfal  in  the  earlieft  ages  ;  and  which,  Tacitus 
informs  us,  continued  among  the  Germans  till  the  decline  of 
the  Roman  Empire  g.  We  have  alfo  a  ftriking  example  of 
the  fame  kind  in  the  hiftory  of  Abraham  and  his  nephew  Loth. 
When  their  joint  fubflance  became  fo  great,  that  pafture  and 
other  conveniences  grew  fcarce,  the  natural  confequence  was, 
that  a  ftrife  arofe  between  their  fervants  ;  fo  that  it  was  no 
longer  practicable  to  dwell  together.  This  contention  Abra- 
ham thus  endeavoured  to  compofe  :  "  Let  there  be  no  ftrife, 
*«  I  pray  thee,  between  thee  and  me.  Is  not  the  whole  land 
te  before  thee  ?  Separate  thyfelf,  I  pray  thee,  from  me.  If 
"  thou  wilt  take  the  left  hand,  then  I  will  go  to  the  right  ; 
"  or  if  thou  depart  to  the  right  hand,  then  I  will  go  to  the 
"  left."  This  plainly  implies  an  acknowledged  right,  in 
either,  to  occupy  whatever  ground  he  pleafed,  that  was  not 
pre-occupied  by  other  tribes.  "  And  Lot  lifted  up  his  eyes, 
"  and  beheld  all  the  plain  of  Jordan,  that  it  was  well  watered 
**  every  where,  even  as  the  garden  of  the  Lord.  Then  Lot 
"  chofe  him  all  the  plain  of  Jordan,  and  journeyed  eaft  j  and 
"  Abraham  dwelt  in  the  land  of  Canaan." 

f   Gen.  xxvi.  15.  18,  &C.  campus,    ut    nemus    placuit.     De    mor. 

8   Colunt  d'tjcreti  etdiverfi ;   utfom,ut      Ger.  16.  h   Gen.   C.  xiii. 
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Upon  the  fame  principle  was  founded  the  right  of  migra- 
tion, or  fending  colonies  to  find  out  new  habitations,  when 
the  mother  country  was  overcharged  with  inhabitants  ;  which 
was  praclifed  as  well  by  the  Phoenicians  and  Greeks,  as  the 
Germans,  Scythians,  and  other  northern  people.  And,  fo 
long  as  it  was  confined  to  the  flocking  and  cultivation  of 
defert  uninhabited  countries,  it  kept  ftriclly  within  the  limits 
of  the  law  of  nature.  But  how  far  the  feifing  on  countries 
already  peopled,  and  driving  out  or  mafTacring  the  innocent 
and  defencelefs  natives,  merely  becaufe  they  differed  from 
their  invaders  in  language,  in  religion,  in  cufloms,  in  govern- 
ment, or  in  colour ;  how  far  fuch  a  conduct  was  confonant 
to  nature,  to  reafon,  or  to  chriflianity,  deferved  well  to  be 
confidered  by  thofe,  who  have  rendered  their  names  immor- 
tal by  thus  civilizing  mankind. 

As  the  world  by  degrees  grew  more  populous,  it  daily 
became  more  difficult  to  find  out  new  fpots  to  inhabit,  with- 
out encroaching  upon  former  occupants  :  and,  by  conftantly 
occupying  the  fame  individual  fpot,  the  fruits  of  the  earth 
were  confumed,  and  it's  fpontaneous  produce  deftroyed, 
without  any  provifion  for  future  fupply  or  fucceffion.  It 
therefore  became  neceffary  to  purfue  fome  regular  method  of 
providing  a  conftant  fubfiftence  ;  and  this  neceffity  produced, 
or  at  leaft  promoted  and  encouraged,  the  art  of  agriculture. 
And  the  art  of  agriculture,  by  a  regular  connexion  and  con- 
fequence,  introduced  and  eflablifhed  the  idea  of  a  more  per- 
manent property  in  the  foil,  than  had  hitherto  been  received 
and  adopted.  It  was  clear  that  the  earth  would  not  produce 
her  fruits  in  fufficient  quantities,  without  the  affiftance  of 
tillage  :  but  who  would  be  at  the  pains  of  tilling  it,  if  another 
might  watch  an  opportunity  to  feife  upon  and  enjoy  the  pro- 
duel  of  his  induftry,  art,  and  labour  ?  Had  not  therefore  a 
feparate  property  in  lands,  as  well  as  moveables,  been  vefled 
in  fome  individuals,  the  world  muft  have  continued  a  forefl, 
and  men  have  been  mere  animals  of  prey  ;  which,  according 
to  fome  philofophers,  is  the  genuine  flate  of  nature.  Where- 
as now  (fo  gracioufly  has  Providence  interwoven  our  duty 

B  4  and 


€//« 


8  The  Rights  Book  II. 

and  our  happinefs  together)  the  refult  of  this  very  neceflity 
has  been  the  ennobling  of  the  human  fpecies,  by  giving  it 
opportunities  of  improving  it's  rational  faculties,  as  well  as 
of  exerting  its  natural.  Neceflity  be^atproperty^:  and  in 
order  to  infure  that  property,  recourfe  was  had  to  civil  fociety, 
which  brought  along  with  it  a  long  train  of  infeparable  con- 
comitants •,  dates,  government,  laws,  punifhments,  and  the 
public  exercife  of  religious  duties.  Thus  connected  together, 
it  was  found  that  a  part  only  of  fociety  was  fufficient  to 
provide,  by  their  manual  labour,  for  the  necefTary  fubfiftence 
of  all  j  and  leifure  was  given  to  others  to  cultivate  the  human 
rnind,  to  invent  ufeful  arts,  and  to  lay  the  foundations  of 
fcience. 

The  only  queftion  remaining  is,  how  this  property  became 
actually  veiled :  or  what  it  is  that  gave  a  man  an  exclufive 
right  to  retain  in  a  permanent  manner  that  fpecific  land, 
which  before  belonged  generally  to  every  body,  but  particu- 
larly to  nobody.  And,  as  we  before  obferved  that  occupancy 
gave  the  right  to  the  temporary  ufe  of  jhejbil,  fo  it  is  agreed 
upon  all  hands,  that  occupancy  gaveTalfo  the  original  right  to 
the  permanent  property  in  the  fubjlance_oi_^i^e^x^i_vd^'. 
which  excludes  every  one  elfe  but  the  owner  from  the  ufe  of 
it.  There  is  indeed  fome  difference  among  the  writers  on 
natural  law,  concerning  the  reafon  why  occupancy  Ihould 
convey  this  right,  and  inveft  one  with  this  abfolute  property  : 
Grotius  and  Puffendorf  infilling  that  this  right  of  occupancy 
is  founded  on  a  tacit  and  implied  afTent  of  all  mankind,  that 
the  firft  occupant  fhould  become  the  owner  •,  and  Barbeyrac, 
Titius,  Mr.  Locke,  and  others,  holding,  that  there  is  no 
fuch  implied  aflent,  neither  is  it  necefTary  that  there  fhould 
be  i  for  that  the  y^rj_aa^oj^au3ancj^longxbeing  a  degree 
qf_ bodily  Jabour,  is,  from  a  principle  of  natural  juflice, 
without  any  confent  or  compact,  fufficient  of  itfelf  to  gain 
a  title.  A  difpute  that  favours  too  much  of  nice  and  fcho- 
laflic  refinement !  (i)      However,  both  fides  agree  in  this, 

(i)  But  it  is  of  great  importance  that  moral  obligations  and 
the  rudiments  of  laws  fhould  be  referred  to  true  and  intelligible 

principles, 
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that  occupancy  is  the  thing  by  which  the  title  was  in  facl: 
originally  gained ;  every  man  feifing  to  his  own  continued 


principles,  fuch  as  the  minds  of  ferious  and  well-difpofed  men  can 
rely  upon  with  confidence  and  fatisfa&ion. 

Mr.  Locke  fays,  "  that  the  labour  of  a  man's  body,  and  the 
"  work  of  his  hands,  we  may  fay  are  properly  his.  Whatfoever 
"  then  he  removes  out  of  the  ftate  that  nature  hath  provided  and 
"  left  it  in,  he  hath  mixed  his  labour  with,  and  joined  to  it  fome- 
"  thing  that  is  his  own,  and  thereby  makes  it  his  property." 
(On  Gov.  c.  5.) 

But  this  argument  feems  to  be  a  petltio  princ'ipti ;  for  mixing 
labour  with  a  thing,  can  fignify  only  to  make  an  alteration  in  its 
fhape  or  form  ;  and  if  I  had  a  right  to  the  fubftance,  before  any 
labour  was  bellowed  upon  it,  that  right  ftill  adheres  to  all  that  re- 
mains of  the  fubftance,  whatever  changes  it  may  have  undergone  ; 
if  the  right  to  it  before  belonged  to  another,  it  is  clear  that  I  have 
none  after  ;  and  we  have  not  advanced  a  fingle  ftepby  this  demon- 
ftration. 

The  account  of  Grotius  and  PufFendorf,  who  maintain  that  the 
origin  and  inviolability  of  property  are  founded  upon  a  tacit  pro- 
mife  or  compad,  and  therefore  we  cannot  invade  another's  pro- 
perty without  a  violation  of  a  promife  or  a  breach  of  good  faith, 
feems  equally,  or  more,  fuperfluous  and  inconclufive. 

There  appears  to  be  juft  the  fame  neceffity  to  call  in  the  aid  of 
a  promife  to  account  for,  or  enforce,  every  other  moral  obligation, 
and  to  fay  that  men  are  bound  not  to  beat  or  murder  each  other, 
becaufe  they  have  promifed  not  to  do  fo.  Men  are  bound  to  fulfil 
their  contracts  and  engagements,  becaufe  fociety  could  not  other- 
wife  exift  ;  men  are  bound  to  refrain  from  another's  property,  be- 
caufe likewife  fociety  could  not  otherwife  exift.  Nothing  therefore 
is  gained  by  refolving  one  obligation  into  the  other. 

But  how,  or  when,  then,  does  property  commence  ?  I  conceive  no 
better  anfwer  can  be  given,  than  by  occupancy,  or  when  any  thing 
is  feparated  for  private  ufe  from  the  common  ftores  of  nature.  This 
is  agreeable  to  the  reafon  and  fentiments  of  mankind,  prior  to  all 
civil  eftablifhments.  When  an  untutored  Indian  has  fet  before  him 
the  fruit  which  he  has  plucked  from  the  tree  that  protects  him  from 
the  heat  of  the  fun,  and  the  fhell  of  water  raifed  from  the  foun- 
tain that  fprings  at  his  feet ;  if  he  is  driven  by  any  daring  intruder 

from 
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ufe  fuch  fpots  of  ground  as  he  found  moft  agreeable  to  his 
own  convenience,  provided  he  found  them  unoccupied  by 
any  one  elfe. 

frifito  Uia  />'/      Property,  both  in  lands  and  moveables,  being  thus  ori- 
i  ginally  acquired  by  the  firft  taker,  which  taking  amounts  to 

a  declaration  that  he  intends  to  appropriate  the  thing  to  his 
own  ufe,  it  remains  in  him,  by  the  principles  of  univerfal  law, 
till  fuch  time  as  he  does  fome  other  act  which  fhews  an 
intention  to  abandon  it ;  for  then  it  becomes,  naturally  fpeak- 
ing,  publici  juris  once  more,  and  is  liable  to  be  again  appro- 
priated by  the  next  occupant.  So  if  one  is  poffefled  of  a 
jewel,  and  cafts  it  into  the  fea  or  a  public  highway,  this  is 
fuch  an  exprefs  dereliction,  that  a  property  will  be  vefted  in 
the  firft  fortunate  finder  that  will  feife  it  to  his  own  ufe.  But 
if  he  hides  it  privately  in  the  earth  or  other  fecret  place,  and 
it  is  difcovered,  the  finder  acquires  no  property  therein  ;  for 
the  owner  hath  not  by  this  act  declared  any  intention  to 
abandon  it,  but  rather  the  contrary  :  and  if  he  lofes  or  drops 
it  by  accident,  it  cannot  be  collected  from  thence,  that  he 
defigned  to  quit  the  poffeffion  ;  and  therefore  in  fuch  a  cafe 
the  property  (till  remains  in  the  lofer,  who  may  claim  it  again 
of  the  finder.  And  this,  we  may  remember,  is  the  doctrine 
of  the  law  of  England,  with  relation  to  treafure  trove '. 

But  this  method  of  one  man's  abandoning  his  property, 
and    another  feifing    the    vacant    poffeffion,    however    well 

1  See  Vol.  I.  p.  295. 


from  this  repaft,  fo  eafy  to  be  replaced,  he  inftantly  feels  and  re- 
fents  the  violation  of  that  law  of  property,  which  nature  herfelf 
has  written  upon  the  hearts  of  all  mankind. 

This  univerfal  principle  we  find  well  defcribed  in  the  Laws  of 
Menu,  Son  of  Brahma  :  "  Sages,  who  know  former  times,  pro- 
"  nounce  cultivated  land  to  be  the  property  of  him  who  cut  away 
"  the  wood,  or  who  cleared  and  tilled  it  ;  and  the  antelope,  of  the 
"  firft.  hunter,  who  mortally  wounded  it."  3  Sir  Wm.  Jones.  341. 

fo  unded 
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founded  in  theory,  could  not  long  fubfift  in  fact.  It  was  cal- 
culated merely  for  the  rudiments  of  civil  fociety,  and  necef- 
farily  ceafed  among  the  complicated  interefts  and  artificial 
refinements  of  polite  and  eftablifhed  governments.  In  thefe 
it  was  found,  that  what  became  inconvenient  or  ufelefs  to 
one  man,  was  highly  convenient  and  ufeful  to  another ;  who 
was  ready  to  give  in  exchange  for  it  fome  equivalent,  that 
was  equally  defirable  to  the  former  proprietor.  Thus  mutual 
convenience  introduced  commercial  traffic,  and  the  reciprocal 
transfer  of  property  by  fale,  grant,  or  conveyance :  which 
may  be  confidered  either  as  a  continuance  of  the  original  f_  10  I 
poffeffion  which  the  firft  occupant  had  ;  or  as  an  abandoning 
of  the  thing  by  the  prefent  owner,  and  an  immediate  fuccefiive 
occupancy  of  the  fame  by  the  new  proprietor.  The  voluntary 
dereliction  of  the  owner,  and  delivering  the  poffeffion  to 
another  individual,  amount  to  a  transfer  of  the  property  :  the 
proprietor  declaring  his  intention  no  longer  to  occupy  the 
thing  himfelf,  but  that  his  own  right  of  occupancy  fhall  be 
vefted  in  the  new  acquirer.  Or,  taken  in  the  other  light,  if 
I  agree  to  part  with  an  acre  of  my  land  to  Titius,  the  deed  of 
conveyance  is  an  evidence  of  my  intending  to  abandon  the 
property  :  and  Titius,  being  the  only  or  firft  man  acquainted 
with  fuch  my  intention,  immediately  fteps  in  and  feifes  the 
vacant  poffeffion :  thus  the  confent  expreffed  by  the  convey- 
ance gives  Titius  a  good  right  againft  me ;  and  poffeffion,  or 
occupancy,  confirms  that  right  againft  all  the  world  befides.(2) 

The  moft  univerfal  and  effectual  way  of  abandoning  pro-  cth^nclm-^ 
perty,  is  by  the  death  of  the  occupant :  when,  both  the  a£tual  'Mcrfiekfyi 
poffeffion  and  intention  of  keeping  poffeffion  ceafing,   the 


(2)  Upon  whatever  principle  the  right  to  property  is  founded, 
the  power  of  giving  and  transferring  feems  to  follow  as  a  natural 
confequence  ;  if  the  hunter  and  the  fifherman  exchange  the  produce 
of  their  toils,  no  one  ever  difputed  the  validity  of  the  contract,  or 
the  continuance  of  the  original  title.  This  does  not  feem  to  be 
aptly  explained  by  occupancy,  for  it  cannot  be  faid  that  in  fuch  a 
cafe  there  is  ever  a  vacancy  of  poffeffion. 

property 
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property  which  is  founded  upon  fuch  pofTeffion  and  intention 
ought  alfo  to  ceafe  of  courfe.  For,  naturally  fpeaking,  the 
inftant  a  man  ceafes  to  be,  he  ceafes  to  have  any  dominion  : 
elfe  if  he  had  a  right  to  difpofe  of  his  acquifitions  one  mo- 
ment beyond  his  life,  he  would  alfo  have  a  right  to  direct 
their  difpofal  for  a  million  of  ages  after  him  :  which  would 
be  highly  abfurd  and  inconvenient.  All  property  muft  there- 
fore ceafe  upon  death,  confidering  men  as  abfolute  indivi- 
duals, and  unconnected  with  civil  fociety  :  for,  then,  by  the 
principles  before  eftablifhed,  the  next  immediate  occupant 
would  acquire  a  right  in  all  that  the  deceafed  poffeffed.  But 
as,  under  civilized  governments  which  are  calculated  for  the 
peace  of  mankind,  fuch  a  conftitution  would  be  productive 
of  endlefs  disturbances,  the  univerfal  law  of  almoft  every 
nation  (which  is  a  kind  of  fecondary  law  of  nature)  has 
either  given  the  dying  perfon  a  power  of  continuing  his  pro- 
perty, by  difpofing  of  his  poffeffions  by  will ;  or,  in  cafe  he 
neglects  to  difpofe  of  it,  or  is  not  permitted  to  make  any  dif- 
C  1 1  ]  pofition  at  all,  the  municipal  law  of  the  country  then  fteps  in, 
and  declares  who  fhall  be  the  fucceffor,  reprefentative,  or 
heir  of  the  deceafed  5  that  is,  who  alone  fhall  have  a  right  to 
enter  upon  this  vacant  poffeffion,  in  order  to  avoid  that  con- 
fufion  which  it's  becoming  again  common  would  k  occafion. 
And  farther,  in  cafe  no  teftament  be  permitted  by  the  law, 
or  none  be  made,  and  no  heir  can  be  found  fo  qualified  as  the 
law  requires,   ftill,  to  prevent  the  robuft  title  of  occupancy 

>  .     /      /     from  again  taking  place,  the  doctrine  of  efcheats  is  adopted 

i/J-cA&d"      -      .,-     A  v.       v.      v    r  •  r„u.    ix 

in  almolt  every  country ;  whereby  the  iovereign  of  the  ltate, 

and  thofe  who  claim  under  his  authority,  are  the  ultimate 

heirs,  and  fucceed  to  thofe  inheritances   to  which  no  other 

title  can  be  formed. 

The  right  of  inheritance,  or  defcent  to  the  children  and 
relations  of  the  deceafed,  feems  to  have  been  allowed  much 

k  It  is   principally  to  prevent  any     either,    the     inheritance    does     not    fo 
vacancy   of    pofTeffion,    that  the    civil     properly   defcend,    as    continue  in    the 
law  confiders  father   and  fon  as  one     hands  of  the  furvivor.     Ff.  28.  2.  II. 
perfon ;  fo  that  upon  the  death  of 

earlier 
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earlier  than  the  right  of  devifing  by  teftament.  We  are  apt 
to  conceive  at  firft  view  that  it  has  nature  on  its  fide ;  yet 
we  often  miftake  for  nature  what  we  find  eftablifhed  by  long 
and  inveterate  cuftom.  It  is  certainly  a  wife  and  effectual, 
but  clearly  a  political,  eflablifhment ;  fince  the  permanent 
right  of  property,  veiled  in  the  anceftor  himfelf,  was  no 
natural,  but  merely  a  m*/__right(3).     It  is  true,  that  the 


( 3 )  I  cannot  agree  with  the  learned  Commentator,  that  the  per- 
manent right  of  property  vefted  in  the  anceftor  himfelf  (that  is, 
for  his  life),  is  not  a  natural  but  merely  a  civil  right. 

I  have  endeavoured  to  mew,  ( Note  I . )  that  the  notion  of  pro- 
perty is  univerfal,  and  is  fuggefted  to  the  mind  of  man  by  reafon 
and  nature,  prior  to  all  pofitive  inftitutions  and  civilized  refinements. 
(  See  alfo  Vol.  iv.  p.  9.  n.  4. )  If  the  laws  of  the  land  were  fuf- 
pended,  we  lhould  be  under  the  fame  moral  and  natural  obligation 
to  refrain  from  invading  each  other's  property,  as  from  attacking- 
and  affaulting  each  other's  perfons.  I  am  obliged  alfo  to  differ 
from  the  learned  Judge,  and  all  writers  upon  general  law,  who 
maintain,  that  children  have  no  better  claim  by  nature  to  fucceed 
to  the  property  of  their  deceafed  parents  than  ftrangers ;  and  that 
the  preference  given  to  them,  originates  folely  in  political  eftablifh- 
ments.  (  See  the  Editor's  diftindtions  between  natural  and  pofitive 
laws,  Vol.  i.  p.  58.  n.  7. )  I  know  no  other  criterion  by  which  we  can 
determine  any  rule  or  obligation  to  be  founded  in  nature,  than  it's 
unfverfality  ;  and  by  enquiring  whether  it  is  not,  and  has  not  been, 
in  all  countries  and  ages,  agreeable  to  the  feelings,  affeftions,  and 
reafon  of  mankind.  Omni  autem  in  re  confenjio  omnium  gentium  lex 
nature  putanda  ejl.  Cic.  1.'  Tuf.  The  affection  of  parents  towards 
their  children  is  the  moft  powerful  and  univerfal  principle  which 
nature  has  planted  in  the  human  breaft ;  and  it  cannot  be  con- 
ceived, even  in  the  moft  favage  ftate,  that  any  one  is  fo  deftitute 
of  that  affeftion  and  of  reafon,  who  would  not  revolt  at  the  pofi- 
tion,  that  a  ftranger  has  as  good  a  right  as  his  children  to  the 
property  of  a  deceafed  parent. 

Haredes  fuccejforefque  fui  cuique  liberi,  feems  not  to  have  been 
confined  to  the  woods  of  Germany,  but  to  be  one  of  the  firft  laws 
in  the  code  of  nature  ;  though  pofitive  inftitutions  may  have 
thought  it  prudent  to  leave  the  parent  the  full  difpofition  of  his 

property 
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tranfmiffion  of  one's  pofTeflions  to  pofterity  has  an  evident 
tendency  to  make  a  man  a  good  citizen  and  a  ufeful  member 
of  fociety:  it  fets  the  paflions  on  the  fide  of  duty,  and 
prompts  a  man  to  deferve  well  of  the  public,  when  he  is  fure 
that  the  reward  of  his  fervices  will  not  die  with  himfelf,  but 
be  tranfmitted  to  thofe  with  whom  he  is  connected  by  the 
deareft  and  moft  tender  affections.  Yet,  reafonable  as  this 
foundation  of  the  right  of  inheritance  may  feem,  it  is  pro- 
bable that  its  immediate  original  arofe  not  from  fpeculations 
altogether  fo  delicate  and  refined,  and,  if  not  from  fortuitous 
circumftances,  at  leafl  from  a  plainer  and  more  fimple  prin- 
ciple. A  man's  children  or  neareft  relations  are  ufually 
[  12  ]  about  him  on  his  death-bed,  and  are  the  earlieft;  witnefles 
of  his  deceafe.  They  become  therefore  generally  the  next 
immediate  occupants,  till  at  length  in  procefs  of  time  this 
frequent  ufage  ripened  into  general  law.  And  therefore  alfo 
in  the  earlieft  ages,  on  failure  of  children,  a  man's  fervants 
born  under  his  roof  were  allowed  to  be  his  heirs ;  being 
immediately  on  the  fpot  when  he  died.  For,  we  find  the 
old  patriarch  Abraham  exprefsly  declaring,  that  "  fince  God 
"  had  given  him  no  feed,  his  fteward  Eliezer,  one  born  in 
"  his  houfe,  was  his  heir1." 

While  property  continued  only  for  life,  teftaments  were 
ufelefs  and  unknown:  and,  when  it  became  inheritable,  the 
inheritance  was  long  indefeafible,  and  the  children  or  heirs 
at  law  were  incapable  of  exclufion  by  will.  Till  at  length 
it  was  found,  that  fo  ftriet.  a  rule  of  inheritance  made  heirs 
difobedient  and  headltrong,  defrauded  creditors  of  their  juft 

1  Gen.  xv.  3. 

property  after  his  death,  or  to  regulate  the  fhares  of  the  children, 
when  the  parent's  will  is  unknown. 

In  the  earlieft  hiftory  of  mankind  we  have  exprefs  authority  that 
this  is  agreeable  to  the  will  of  God  himfelf;  and  behold  the  word 
of  the  Lord  came  unto  Abraham,  faying,  this  Jhall  not  be  thine  heir  : 
but  he  that  Jhall  come  out  of  thine  own  bowels  JJoall  be  thine  heir. 
Gen.  c.  xv. 

debts, 
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debts,  and  prevented  many  provident  fathers  from  dividing 
or  charging  their  eftates  as  the  exigence  of  their  families 
required.  This  introduced  pretty  generally  the  right  of 
difpofing  of  one's  property,  or  a  part  of  it,  by  tejlament ;  that 
is,  by  written  or  oral  inftru£tions  properly  nvitneffed  and  au- 
thenticated, according  to  the  pleafure  of  the  deceafed,  which 
we  therefore  emphatically  Mile  his  will.  This  was  eftablifhed 
in  fome  countries  much  later  than  in  others.  With  us  in 
England,  till  modern  times,  a  man  could  only  difpofe  of 
one-third  of  his  moveables  from  his  wife  and  children ;  and, 
in  general,  no  will  was  permitted  of  lands  till  the  reign  of 
Henry  the  eighth ;  and  then  only  of  a  certain  portion  :  for 
it  was  not  till  after  the  reftoration  that  the  power  of  deviling 
real  property  became  fo  univerfal  as  at  prefent.  (4) 

Wills  therefore  and  teftaments,  rights  of  inheritance  and 
fucceffions,  are  all  of  them  creatures  of  the  civil  or  municipal 
laws,  and  accordingly  are  in  all  refpe£ts  regulated  by  them  ; 
every  diftinc~t.  country  having  different  ceremonies  and  re- 
quifites  to  make  a  teftament  completely  valid :  neither  does 
any  thing  vary  more  than  the  right  of  inheritance  under  dif- 
ferent national  eftablifhments.  In  England  particularly,  this  [  13  1 
diverfity  is  carried  to  fuch  a  length,  as  if  it  had  been  meant  to 
point  out  the  power  of  the  laws  in  regulating  the  fucceflion 
to  property,  and  how  futile  every  claim  muft  be,  that  has 
not  its  foundation  in  the  pofitive  rules  of  the  ftate.  In  per- 
fonal  eftates  the  father  may  fucceed  to  his  children  j  in  landed 
property  he  never  can  be  their  immediate  heir,  by  any  the 
remoteft  poffibility  :  in  general  only  the  eldeft  fon,  in  fome 
places  only  the  youngeft,  in  others  all  the  fons  together, 
have  a  right  to  fucceed  to  the  inheritance :  in  real  eftates 
males  are  preferred   to   females,   and  the  eldeft  male  will 


(4)  By  32  Hen.  VIII.  c.  i.  all  focage  lands  were  made  devif- 
able  and  two-thirds  of  lands  of  military  tenure  :  when  thefe  at  the 
reftoration  were  converted  into  focage  tenure,  all  lands  became  de- 
vifable,  fome  copyhold  excepted.     See  p.  375, 

ufually 
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ufually  exclude  the  reft ;  in  the  divifion  of  perfonal  eftates, 
the  females  of  equal  degree  are  admitted  together  with  the 
males,  and  no  right  of  primogeniture  is  allowed. 

This  one  confideration  may  help  to  remove  the  fcruples 
of  many  well-meaning  perfons,  who  fet  up  a  miftaken  con- 
fcience  in  oppofition  to  the  rules  of  law.  If  a  man  difin- 
herits  his  fon,  by  a  will  duly  executed,  and  leaves  his  eftate 
to  a  ftranger,  there  are  many  who  confider  this  proceeding  as 
contrary  to  natural  juftice  j  while  others  fo  fcrupuloufly  ad- 
here to  the  fuppofed  intention  of  the  dead,  that  if  a  will  of 
lands  be  attefted  by  only  two  witneffes  inftead  of  threes  which 
the  law  requires,  they  are  apt  to  imagine  that  the  heir  is 
bound  in  confcience  to  relinquifh  his  title  to  the  devifee. 
But  both  of  them  certainly  proceed  upon  very  erroneous  prin- 
ciples, as  if,  on  the  one  hand,  the  fon  had  by  nature  a  right 
to  fucceed  to  his  father's  lands  j  or  as  if,  on  the  other  hand, 
the  owner  was  by  nature  entitled  to  direct  the  fucceflion  of 
his  property  after  his  own  deceafe.  Whereas  the  law  of 
nature  fuggefts,  that  on  the  death  of  the  pofiefior  the  eftate 
fhould  again  become  common,  and  be  open  to  the  next  occu- 
pant, unlefs  otherwife  ordered  for  the  fake  of  civil  peace  by 
the  pofitive  law  of  fociety.  The  pofitive  lawofjociety,  which 
is  with  us  the  municipal  law  of  England,  directs  it  to  veil  in 
fuch  perfon  as  the  laft  proprietor  fhall  by  will,  attended  with 
certain  requifites,  appoint  j  and,  in  defect  of  fuch  appoint- 
ment, to  go  to  fome  particular  perfon,  who  from  the  refult 
[  14  "]  of  certain  local  conftitutions,  appears  to  be  the  heir  at  law. 
Hence  it  follows,  that  where  the  appointment  is  regularly 
made,  there  cannot  be  a  fhadow  of  right  in  any  one  but  the 
perfon  appointed :  and,  where  the  neceflary  requifites  are 
omitted,  the  right  of  the  heir  is  equally  ftrong  and  built  upon 
as  folid  a  foundation,  as  the  right  of  the  devifee  would  have 
been,  fuppofing  fuch  requifites  were  obferved. 

But,  after  all,  there  are  fome  few  things,  which,  not- 
withftanding  the  general  introduction  and  continuance  of 
property,  muft  ftijl  unavoidably  remain  in  common ;  being 

fuch 
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fuch  wherein  nothing  but  an  ufufru&uary  property  is  capa- 
ble of  being  had  ;  and  therefore  they  ftill  belong  to  the  firft 
occupant,  during  the  time  he  holds  pofleffion  of  them,  and 
no  longer.  Such  (among  others)  are  the  elements  of  light, 
air  and  water ;  which  a  man  may  occupy  by  means  of  his 
windows,  his  gardens,  his  mills,  and  other  conveniences : 
fuch  alfo  are  the  generality  of  thofe  animals  which  are  faid 
to  he  ferae  ?iaturaey  or  of  a  wild  and  untameable  difpofition  ; 
which  any  man  may  feize  upon  and  keep  for  his  own  ufe  or 
pleafure.  All  thefe  things,  fo  long  as  they  remain  in  poflef- 
fion, every  man  ''has  a  right  to  enjoy  without  difturbance  ; 
but  if  once  they  efcape  from  his  cuftody,  or  he  voluntarily 
abandons  the  ufe  of  them,  they  return  to  the  common  flock, 
and  any  man  elfe  has  an  equal  right  to  feize  and  enjoy  them 
afterwards. 

Again  •,  there  are  other  things  in  which  a  permanent 
property  may  fubfift,  not  only  as  to  the  temporary  ufe,  but 
alfo  the  folid  fubftance  ;  and  which  yet  would  be  frequently 
found  without  a  proprietor,  had  not  the  wifdom  of  the  law 
provided  a  remedy  to  obviate  this  inconvenience.  Such  are 
forelts  and  other  wafte  grounds,  which  were  omitted  to  be 
appropriated  in  the  general  diftribution  of  lands  ;  fuch  alfo 
are  wrecks,  eftrays,  and  that  fpecies  of  wild  animals  which 
the  arbitrary  conftitutions  of  pofitive  law  have  diftinguifhed 
from  the  reft  by  the  well-known  appellation  of  game.  With 
regard  to  thefe  and  fome  others,  as  difturbances  and  quarrels 
would  frequently  arife  among  individuals,  contending  about 
the  acquifition  of  this  fpecies  of  property  by  firft  occupancy, 
the  law  has  therefore  wifely  cut  up  the  root  of  diffenfion,  by  L  l5  J 
veiling  the  things  themfelves  in  the  fovereign  of  the  Hate : 
or  elfe  in  his  l'eprefentatives  appointed  and  authorifed  by  him, 
being  ufually  the  lords  of  manors  (5).  And  thus  the  legiflature 


(5)  The  learned  Judge  has  frequently  repeated  in  his  commen- 
taries that  all  the  game  belongs  to  the  king,  or  to  his  grantees, 
being  ufually  the  lords  of  manors.     This  is  a  do&rine  which  the 

Vol.  II.  C  editor 
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of  England  has  univerfally  promoted  the  grand  ends  of  civil 
fociety,  the  peace  and  fecurity  of  individuals,  by  fleadily  pur- 
fuing  that  wife  and  orderly  maxim,  of  affigning  to  every 
thing  capable  of  ownerfhip  a  legal  and  determinate  owner. 


editor  is  obliged  to  controvert.     His  reafons  and  authorities  are 
Hated  at  large  in  a  note  to  page  419. 
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CHAPTER     THE     SECOND. 

of  REAL  PROPERTY;   and,  first,  of 
CORPOREAL  HEREDITAMENTS. 


PHE  obje£ts  of  dominion  or  property  are  things,  as  con- 
tradiftinguifhed  from  perfons :  and  things  are  by  the 
law  of  England  diftributed  into  two  kinds  ;  things  real  and 
things  perfonal.  Things  real  are  fuch  as  are  permanent, 
fixed,  and  immoveable,  which  cannot  be  carried  out  of  their 
place  ;  as  lands  and  tenements  :  things  perfonal  are  goods, 
money,  and  all  other  moveables  ;  which  may  attend  the 
owner's  perfon  wherever  he  thinks  proper  to  go. 

In  treating  of  things  real,  let  us  confider,  firft,  their  fe- 
veral  forts  or  kinds ;  fecondly,  the  tenures  by  which  they 
may  be  holden  \  thirdly,  the  eftates  which  may  be  had  in 
them  j  and,  fourthly,  the  title  to  them,  and  the  manner  of 
acquiring  and  lofing  it. 

First,  v/ith  regard  to  their  feveral  forts  or  kinds,  things 
real  are  ufually  faid  to  confift  in  lands,  tenements,  or  here- 
ditaments. Land  comprehends  all  things  of  a  permanent, 
fubftantial  nature  ;  being  a  word  of  a  very  extenfive  fignifi- 
cation,  as  will  prefently  appear  more  at  large.  Tenement  is  a 
word  of  ftill  greater  extent,  and  though  in  its  vulgar  accepta- 

C  2  tion 
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tion  it  is  only  applied  to  houfes  and  other  buildings,  yet  in 
it's  original,  proper,  and  legal  fenfe,  it  fignifies  every  thing 
that  may  be  ho/den,  provided  it  be  of  a  permanent  nature ; 
whether  it  be  of  a  fubftantial  and  fenfible,  or  of  an  unfub- 
ftantial  ideal  kind.  Thus  liberum  tenementum,  frank  tenement, 
or  freehold,  is  applicable  not  only  to  lands  and  other  folid 
objects,  but  alfo  to  offices,  rents,  commons,  and  the  like  a : 
and,  as  lands  and  houfes  are  tenements,  fo  is  an  advowfon  a 
tenement ;  and  a  franchife,  an  office,  a  right  of  common,  a 
peerage,  or  other  property  of  the  like  unfubftantial  kind,  are 
all  of  them,  legally  fpeaking,  tenements  b.  But  an  heredi- 
tament, fays  fir  Edward  Coke  c,  is  by  much  the  largeft  and 
moft  comprehenfive  expreflion  :  for  it  includes  not  only  lands 
and  tenements,  but  whatsoever  may  be  inherited,  be  it  cor- 
poreal or  incorporeal,  real,  perfonal,  or  mixed.  Thus  an 
heir-loom,  or  implement  of  furniture  which  by  cuftom  de- 
scends to  the  heir  together  with  an  houfe,  is  neither  land, 
nor  tenement,  but  a  mere  moveable  :  yet  being  inheritable, 
is  comprifed  under  the  general  word  hereditament  :  and  fo 
a  condition,  j:he  benefit  of  which  may  defcend  to  a  man  from 
his  anceftor,  is  alfo  an  hereditament  d. 

Hereditaments  then,  to  ufe  the  largeft  expreflion,  are 
of  two  kinds,  corporeal  and  incorporeal.  Corporeal  confift 
of  fuch  as  afreet  the  fenfes  j  fuch  as  may  be  feen  and  handled 
by  the  body :  incorporeal  are  not  the  obje£t  of  fenfation,  can 
neither  be  feen  nor  handled,  are  creatures  of  the  mind,  and 
exift  only  in  contemplation. 

Corporeal  hereditaments  confift  wholly  of  fubftantial 
and  permanent  objects  ;  all  which  may  be  comprehended 
under  the  general  denomination  of  land  only.  For  land,  fays 
fir  Edward  Coke  e,  comprehendeth  in  it's  legal  fignification 
any  ground,  foil,  or  earth  whatfoever ;  as  arable,  meadows, 
paftures,  woods,  moors,  waters,  marines,  furzes,  and  heath. 

a  Co.  Litt.  6,  d  3  Rep.  2. 

b  Ibid.  19,  ao.  e  i  Inft,  4. 

c  i  Inft.  6. 

It 
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It  legally  includeth  alfo  all  caftles,  houfes,  and  other  build- 
ings: for  they  confift,  faith  he,  of  two  things;  latid,  which 
is  the  foundation,  and  JlruBure  thereupon  ;  fo  that  if  I 
convey  the  land  or  ground,  the  ftructure  or  building  paffeth 
therewith.  It  is  obfervable  that  water  is  here  mentioned  as 
a  fpecies  of  land,  which  may  feem  a  kind  of  folecifm  ;  but 
fuch  is  the  language  of  the  law  :  and  therefore  I  cannot  bring 
an  action  to  recover  pofleflion  of  a  pool  or  other  piece  of 
water  by  the  name  of  water  only  ;  either  by  calculating  it's 
capacity,  as,  for  fo  many  cubical  yards ;  or,  by  fuperficial 
meafure,  for  twenty  acres  of  water  ;  or  by  general  defcrip- 
tion,  as  for  a  pond,  a  watercourfe,  or  a  rivulet :  but  I  mufl 
bring  my  action  for  the  land  that  lies  at  the  bottom,  and 
muft  call  it  twenty  acres  of  land  covered  with  water  f.  For 
water  is  a  moveable  wandering  thing,  and  muft  of  neceffity 
continue  common  by  the  law  of  nature  ;  fo  that  I  can  only 
have  a  temporary,  tranfient,  ufufructuary,  property  therein  : 
wherefore,  if  a  body  of  water  runs  out  of  my  pond  into 
another  man's,  I  have  no  right  to  reclaim  it.  But  the  land, 
which  that  water  covers,  is  permanent,  fixed,  and  immove~ 
able  :  and  therefore  in  this  I  may  have  a  certain  fubftantial 
property  •,  of  which  the  law  will  take  notice^  and  not  of  the 
other. 

Land  hath  alfo,  in  it's  legal  fignification,  an  indefinite 
extent,  upwards  as  well  as  downwards.  Cujus  eji  folum,  ejus 
ejl  ufque  ad  coelum>  is  the  maxim  of  the  law  upwards  ;  there- 
fore no  man  may  erect  any  building,  or  the  like,  to  overhang 
another's  land  :  and,  downwards,  whatever  is  in  a  direct  line, 
between  the  furface  of  any  land  and  the  centre  of  the  earth, 
belongs  to  the  owner  of  the  furface  ;  as  is  every  day's  expe- 
rience in  the  mining  countries.  So  that  the  word  "  land" 
includes  not  only  the  face  of  the  earth,  but  every  thing  under 
it,  or  over  it.  And  therefore,  if  a  man  grants  all  his  lands, 
he  grants  thereby  all  his  mines  of  metal  and  other  foflils,  his 
woods,  his  waters,  and  his  houfes,  as  well  as  his  fields  and 
meadows.     Not  but  the  particular  names  of  the  things  are 

f  Brownl.  143'. 
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equally  fufficient  to  pafs  them,  except  in  the  inftance  of 
water ;  by  a  grant  of  which,  nothing  pafies  but  a  right  of 
fifhing  g  :  but  the  capital  diftin£tion  is  this,  that  by  the  name 
of  a  caftle  (i),  meffuage,  toft,  croft,  or  the  like,  nothing  elfe 
will  pafs,  except  what  falls  with  the  utmoft  propriety  under 
the  term  made  ufe  of  5  but  by  the  name  of  land,  which  is 
nomen  generalijfimumy  every  thing  terreftrial  will  pafs  h. 

sCo.Litt.  4-  h  Ibid.  4,5,6. 


(1)  By  the  name  of  a  caftle,  one  or  more  manors  may  be  con- 
veyed ;  and  e  conver/o  by  the  name  of  a  manor,  a  caftle  may  pafs. 
ilnjt.5.    2lrtjl.su 
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CHAPTER    THE    THIRD. 


of  INCORPOREAL  HEREDITAMENTS. 


A  N  incorporeal  hereditament  is  a  right  ifluing  out  of  a 
thing  corporate  (whether  real  or  perfonal)  or  concerning, 
or  annexed  to,  or  exercisable  within,  the  fame  *.  It  is  not 
the  thing  corporate  itfelf,  which  may  confift  in  lands,  houfes, 
jewels,  or  the  like  ;  but  fomething  collateral  thereto,  as  a 
rent  ifTuing  out  of  thofe  lands  or  houfes,  or  an  office  relating 
to  thofe  jewels.  In  fhort,  as  the  logicians  fpeak,  corporeal 
hereditaments  are  the  fubftance,  which  may  be  always  feen, 
always  handled  :  incorporeal  hereditaments  are  but  a  fort  of 
accidents,  which  inhere  in  and  are  Supported  by  that  fub- 
ftance j  and  may  belong,  or  not  belong  to  it,  without  any 
vifible  alteration  therein.  Their  exiftence  is  merely  in  idea 
and  abftra&ed  contemplation  ;  though  their  effects  and  pro- 
fits may  be  frequently  objects  of  our  bodily  fenfes.  And 
indeed,  if  we  would  fix  a  clear  notion  of  an  incorporeal 
hereditament,  we  muft  be  careful  not  to  confound  together 
the  profits  produced,  and  the  thing,  or  hereditament,  which 
produces  them.  An  annuity,  for  inftance,  is  an  incorporeal 
hereditament :  for  though  the  money,  which  is  the  fruit  or 
product  of  this  annuity,  is  doubtlefs  of  a  corporeal  nature, 
yet  the  annuity  itfelf,  which  produces  that  money,  is  a  thing 
invifible,  has  only  a  mental  exiftence,  and  cannot  be  delivered 
over  from  hand  to  hand.  So  tithes,  if  we  confider  the  pro- 
duce of  them,  as  the  tenth  fheaf  or  tenth  lamb,  feem  to  be 
completely  corporeal ;  yet  they  are  indeed  incorporeal  here- 
ditaments :   for  they  being  merely   a  contingent  fpringing 

a  Co.  Litt.  19, 20. 
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right,  collateral  to  or  ifluing  out  of  lands,  can  never  be  the 
object  of  fenfe  :  that  cafual  fhare  of  the  annual  increafe  is 
not,  till  fevered,  capable  of  being  fhewn  to  the  eye,  nor  of 
being  delivered  into  bodily  pofieffion. 

Incorporeal  hereditaments  are  principally  of  ten  forts ; 
advowfons,  tithes,  commons,  ways,  offices,  dignities,  fran- 
chifes,  corodies  or  penfions,  annuities,  and  rents. 

I.  Advowson  is  the  right  of  prefentation  to  a  church,  or 
ecclefiaftical  benefice.  Advowfon,  advocatio,  fignifies  in  cli- 
entelam  recipere>  the  taking  into  protection ;  and  therefore  is 
fynonimous  with  patronage,  patronatus  :  and  he  who  has  the 
right  of  advowfon  is  called  the  patron  of  the  church.  For, 
when  lords  of  manors  firft  built  churches  on  their  own  de- 
mefnes,  and  appointed  the  tithes  of  thofe  manors  to  be  paid 
to  the  officiating  minifters,  which  before  were  given  to  the 
clergy  in  common,  (from  whence,  as  was  formerly  mention- 
ed b,  arofe  the  divifion  of  parifhes,)  the  lord,  who  thus  built 
a  church,  and  endowed  it  with  glebe  or  land,  had  of  common 
right  a  power  annexed  of  nominating  fuch  minifter  as  he 
pleafed  (provided  he  were  canonically  qualified)  to  officiate 
in  that  church,  of  which  he  was  the  founder,  endower,  main- 
tamer,  or,  in  one  word,  the  patron  c. 

This  inftance  of  an  advowfon  will  completely  illuftrate 
the  nature  of  an  incorporeal  hereditament.  It  is  not  itfelf  the 
bodily  pofieffion  of  the  church  and  its  appendages  j  but  it  is 
a  right  to  give  fbme  other  man  a  title  to  fuch  bodily  pofieffion. 
The  advowfon  is  the  object  of  neither  the  fight,  nor  the  touch; 
and  yet  it  perpetually  exifts  in  the  mind's  eye,  and  in  con- 
templation of  law.  It  cannot  be  delivered  from  man  to  man 
by  any  vifible  bodily  transfer,  nor  can  corporeal  pofieffion  be 
had  of  it.  If  the  patron  takes  corporeal  pofieffion  of  the 
church,  the  church-yard,  the  glebe  or  the  like,  he  intrudes 
on  another  man's  property  ;  for  to  thefe  the  parfon  has  an 

b  Vol.  I.   pag.  112.  appears   alfo   to  have    been  allowed  in 

c  This  original  of  the  jus  patronatus,     the  Roman  empire.  Nov.  26.  t.  XZ.  e.  a. 
by  building  and  endowing  the  church,     Nov.  118,  c.  23. 

exclufive 
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exclufive  right.     The  patronage  can  therefore  be  only  con- 
veyed by  operation  of  law,  by  verbal  grant  (i),  either  oral  or 


( 1 )  The  late  learned  Vinerian  profeflbr,  Mr.  Wooddefon,  has 
taken  notice  of  this  inaccuracy,  and  has  obferved,  that  "  advow- 
"  fons,  merely  as  fuch  (i.e.  in  grofs),  could  never,  in  any  age  of 
"  the  Englilh  law,  pafs  by  oral  grant  without  deed."  (2  Woodd. 
64.)  Lord  Coke  fays  exprefsly,  that  "  grant  is  properly  of  things 
"  incorporeal,  which  cannot  pafs  without  deed."  (1  Injl.  9.)  But 
before  the  ftatute  of  frauds,  29  Car.  II.  c.  3.  any  freehold  interefl 
in  corporeal  hereditaments  might  have  paffed  by  a  verbal  feoff- 
ment, accompanied  with  livery  of  feizin.  (Lift.  S.  59.)  And  by 
fuch  a  verbal  grant  of  a  manor,  Mr.  Wooddefon  juftly  obferves, 
before  the  ftatute  an  advowfon  appendant  to  it  might  have  been 
conveyed.  (2  Vol.  64.)  But  he  who  has  an  advowfon,  or  a  right 
of  patronage  in  fee,  may  by  deed  transfer  every  fpecies  of  intereft 
out  of  it,  viz.  in  fee,  in  tail,  for  life,  for  years,  or  may  grant  one 
or  more  prefentations. 

Although  this  is  a  right  of  great  value,  yet  the  poffefiion  of  it 
never  can  yield  any  lucrative  benefit  to  the  owner,  as  the  law  has 
provided  that  the  exercife  of  this  right  mult  be  perfectly  gra- 
tuitous ;  yet  it  may  be  a  provifion  for  relations,  a  pledge  of  friend- 
fhip,  or  what  is  its  true  ufe  and  objeft,  the  reward  of  learning  and 
virtue.  Hence  the  mortgagor  fhall  prefent  when  the  church  is 
vacant,  though  the  advowfon  alone  is  mortgaged  in  fee,  for  the 
mortgagee  could  derive  no  advantage  from  the  prefentation  in 
redu&ion  of  his  debt.     (3  Atk.  559.) 

If  an  advowfon  is  fold,  when  the  church  is  void,  it  is  fully  deter- 
mined, that  the  grantee  cannot  have  the  benefit  of  the  next  prefen- 
tation, and  it  is  doubtful  whether  the  whole  grant  be  not  void  by  the 
common  law.  See  Cro.  Eliz.  811.  3  Bur.  1510.  EL  Rep.  492. 
1054.  Amb.  268.  But  probably  there  would  be  no  objection  to  the 
grant  of  an  advowfon,  when  the  church  is  vacant,  if  the  next  pre- 
fentation to  it  were  exprefsly  referved  by  the  grantor.  An  ad- 
vowfon is  affets  in  the  hand  of  the  heirs.     3  Bro.  P.  C.  556. 

But  if  during  the  avoidance  of  a  church  the  patron  die,  the 
right  to  that  prefentation  paffes  to  his  executor  or  perfonal  repre- 
fentative,  unlefs  it  be  a  donative  benefice,  and  in  that  cafe  the  right 
of  donation  defcends  to  the  heir.     2  Wilf.  150. 

written. 
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written,  which  is  a  kind  of  invisible  mental  transfer :  and 
being  fo  veiled  it  lies  dormant  and  unnoticed,  till  occafion 
calls  it  forth :  when  it  produces  a  vifible  corporeal  fruit,  by 
entitling  fome  clerk,  whom  the  patron  fhall  pleafe  to  nomi- 
nate, to  enter,  and  receive  bodily  poffeirion  of  the  lands  and 
tenements  of  the  church. 

Advowsons  are  either  advowfons  appendant,  or  advowfons 
in  grofs.    Lords  of  manors  being  originally  the  only  founders, 
and  of  courfe  the  only  patrons,  of  churches  d,  the  right  of 
patronage  or  prefentation,  fo  long  as  it  continues  annexed  to 
the  pofleffion  of  the  manor,  as  fome  have  done  from  the 
foundation  of  the  church  to  this  day,  is  called  an  advowfon 
appendant6  :  and  it  will  pafs,  or  be  conveyed,  together  with 
the  manor,  as  incident  and  appendant  thereto,  by  a  grant  of 
the  manor  only,  without  adding  any   other  words  f.     But 
where  the  property  of  the  advowfon  has  been  once  feparated 
from  the  property  of  the  manor  by  legal  conveyance,  it  is 
called  an  advowfon  in  grofs,  or  at  large,  and  never  can  be 
appendant  any  more ;  but  it  is  for  the  future  annexed  to  the 
perfon  of  its  owner,  and  not  to  his  manor  or  lands  s. 

Advowsons  are  alfo  either  prefentative,  collative,  or  dona- 
tive b :  An  advowfon  prefentative  is  where  the  patron  hath  a 
right  of  prefentation  to  the  bifhop  or  ordinary,  and  moreover 
to  demand  of  him  to  inftitute  his  clerk,  if  he  finds  him  cano- 
nically  qualified  ;  and  this  is  the  molt  ufual  advowfon.  An 
advowfon  collative  is  where  the  bifhop  and  patron  are  one 
and  the  fame  perfon  :  in  which  cafe  the  bifhop  cannot  prefent 
to  himfelf ;  but  he  does,  by  the  one  a£l  of  collation,  or  con- 
[  23  ]  ferring  the  benefice,  the  whole  that  is  done  in  common  cafes, 
by  both  prefentation  and  inftitution.  An  advowfon  donative 
is  when  the  king,  or  any  fubjedl  by  his  licenfe,  doth  found 
a  church  or  chapel,  and  ordains  that  it  fhall  be  merely  in 
the  gift  or  difpofal  of  the  patron  ;  fubject  to  his  vifitation 
only,  and  not  to  that  of  the  ordinary  •,  and  veiled  abfolutely 

d  Co.  Lite.  199.  B  Ibid.  120. 

e  Ibid.   121.  h  Ibid. 

f  Ibid*  307. 

in 
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in  the  clerk  by  the  patron's  deed  of  donation,  without  pre- 
fentation,  inftitution,  or  induction  '(2).  This  is  faid  to  have 
been  antiently  the  only  way  of  conferring  ecclefiaftical  bene- 
fices in  England  ;  the  method  of  inftitution  by  the  bifhop  not 
being  eftablifhed  more  early  than  the  time  of  archbifhop 
Becket  in  the  reign  of  Henry  II.  k  And  therefore  though 
pope  Alexander  III.1  in  a  letter  to  Becket,  feverely  inveighs 
againft  a  prava  confuetudo,  as  he  calls  it,  of  inveftiture 
conferred  by  the  patron  only,  this  however  fhews  what  was 
then  the  common  ufage.  Others  contend  that  the  claim  of 
the  bifhops  to  inftitution  is  as  old  as  the  firft  planting  of 
chriftianity  in  this  ifland  ;  and  in  proof  of  it  they  allege  a 
letter  from  the  Englifli  nobility  to  the  pope  in  the  reign  of 
Henry  the  third,  recorded  by  Matthew  Paris  m,  which  fpeaks 
of  prefentation  to  the  bifhop  as  a  thing  immemorial.  The 
truth  feems  to  be,  that,  where  the  benefice  was  to  be  con- 
ferred on  a  mere  layman,  he  was  firft  prefented  to  the  bifhop, 
in  order  to  receive  ordination,  who  was  at  liberty  to  examine 
and  refufe  him :  but  where  the  clerk  was  already  in  orders, 
the  living  was  ufually  vefted  in  him  by  the^fole  donation  of  the 
patron  \  till  about  the  middle  of  the  twelfth  century,  when 
the  pope  and  his  bifhops  endeavoured  to  introduce  a  kind  of 

Co.  Litt.  344.  '  Decretal.  I.  3.  t.  7.  c.  3. 

k  Seld.  tith.  c.  12.  §2-.  m  A.  D.  1239. 


(2)  Two  peculiar  properties  of  donatives  may  be  mentioned 
here ;  one  is,  that  the  prefentation  does  not  devolve  to  the  king, 
as  in  other  livings,  when  the  incumbent  is  made  a  bifhop  ( Ca.  Pari. 
1 84. ) :  the  other  is  taken  notice  of  by  Mr.  Wooddefon,  that  dona- 
tives, are  within  the  ftatute  of  pluralities,  if  a  donative  is  the  firft 
living  ;  but  if  a  donative  is  the  fecond  benefice  taken  without  a 
difpenfation,  the  firft  would  not  be  void,  for  the  words  of  the  ftatute 
are,  Injlltuted  and  indufted  to  any  other,  which  are  not  applicable  to 
donatives.  1  Woodd.  330.  But  though  the  firft  might  not  be 
void  under  the  ftatute,  if  the  incumbent  took  a  donative  without 
a  difpenfation,  yet  by  the  canon  law  it  would  be  voidable  ;  and  to 
hold  both,  the  incumbent  muft  have  the  confent  of  the  patron  .of 
the  firft  benefice. 

feodal 
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feodal  dominion  over  ecclefiaftical  benefices,  and,  in  confe- 
quence  of  that,  began  to  claim  and  exercife  the  right  of  in- 
ftitution  univerfally,  as  a  fpecies  of  fpiritual  inveftiture. 

However  this  may  be,  if,  as  the  law  now  Hands,  the  true 
patron  once  waves  this  privilege  of  donation,  and  prefents  to 
the  bifhop,  and  his  clerk  is  admitted  and  inflituted,  the  ad- 
[  24  j  vowfon  is  now  become  for  ever  prefentative,  and  fhall  never 
be  donative  any  more n.  For  thefe  exceptions  to  general 
rules,  and  common  right,  are  ever  looked  upon  by  the  law 
in  an  unfavourable  view,  and  conftrued  as  ftri£tly  as  poffible. 
If  therefore  the  patron,  in  whom  fuch  peculiar  right  refides, 
does  once  give  up  that  right,  the  law,  which  loves  uniformity, 
will  interpret  it  to  be  done  with  an  intention  of  giving  it  up 
for  ever ;  and  will  therefore  reduce  it  to  the  ftandard  of 
other  ecclefiaftical  livings  (3). 

II.  A  second  fpecies  of  incorporeal  hereditaments  is  that 
of  tithes ;  which  are  defined  to  be  the  tenth  part  of  the  in- 
creafe,  yearly  arifing  and  renewing  from  the  profits  of  lands, 
the  ftock  upon  lands,  and  the  perfonal  induftry  of  the  inha- 
bitants :  the  firft  fpecies  being  ufually  called  predial,  as  of 
corn,  grafs,  hops,  and  wood©:  the  fecond  mixed,  as  of  wool, 
milk,  pigs,  £sfc.p,  confifting  of  natural  produces,  but  nurtured 
and  preferved  in  part  by  the  care  of  man  ;  and  of  thefe  the 
tenth  muft  be  paid  in  grofs  ;  the  third  perfonal,  as  of  manual 
occupations,  trades,  fifheries,  and  the  like  ;  and  of  thefe  only 
the  tenth  part  of  the  clear  gains  and  profits  is  dueq(4). 

n  Co.  Litt.  344.     Cro.  Jac.  63!]  p  Ibid. 

0  1  Roll.  Abr.  635.     a  Inft.  649.  *»  I  Roll.  Abr.  6j6. 

(3)  The  contrary  is  held  by  a  later  authority  than  the  authori- 
ties referred  to  by  the  learned  Judge  ;  in  which  it  was  declared, 
that  although  a  prefentation  may  deftroy  an  impropriation,  yet  it 
cannot  deftroy  a  donative,  becaufe  the  creation  thereof  is  by  letters 
patent.     1  Salk.  541. 

(4)  It  has  been  decided  by  the  court  of  exchequer  that  agift- 
ment  is  a  predial  tithe.     3  Anjlr.  760.     Perfonal  tithes  are  only 

payable 
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It  is  not  to  be  expected  from  the  nature  of  thefe  general 
commentaries,  that  I  fhould  particularly  fpecify  what  things 
are  titheable,  and  what  not ;  the  time  when,  or  the  manner 
and  proportion  in  which,  tithes  are  ufually  due  (5).  For  this 
I  muft  refer  to  fuch  authors  as  have  treated  the  matter  in 
detail :  and  fhall  only  obferve,  that,  in  general,  tithes  are  to 
be  paid  for  every  thing  that  yields  an  annual  increafe,  as 
corn,  hay,  fruit,  cattle,  poultry,  and  the  like  5  but  not  for 
any  thing  that  is  of  the  fubftance  of  the  earth,  or  is  not  of 
annual  increafe,  as  ftone,  lime,  chalk,  and  the  like  ;  nor  for 
creatures  that  are  of  a  wild  nature,  ox  ferae  naturae,  as  deer, 
hawks,  &c  whofe  increafe,  fo  as  to  profit  the  owner,  is 
not  annual,  but  cafualr(6).  It  will  rather  be  our  bufinefs 
to  confider,  1.  The  original  of  the  right  of  tithes.  2.  In  [  25  ] 
whom  that  right  at  prefent  fubfifts.  3.  Who  may  be  dif- 
charged,  either  totally  or  in  part,  from  paying  them. 

1.  As  to  their  original,  I  will  not  [put  the  title  of  the 
clergy  to  tithes  upon  any  divine  right ;  though  fuch  a  right 
certainly  commenced,  and  I  believe  as  certainly  ceafed,  with 
the  Jewifh  theocracy.  Yet  an  honourable  and  competent 
maintenance  for  the  minifters  of  the  gofpel  is,  undoubtedly, 
jure  divino;  whatever  the  particular  mode  of  that  maintenance 
may  be.  For,  befides  the  pofitive  precepts  of  the  new  tefta- 
ment,  natural  reafon  will  tell  us,  that  an  order  of  men,  who 
are  feparated  from  the  world,  and  excluded  from  other  lucra- 
tive profeflions,  for  the  fake  of  the  reft  of  mankind,  have  a 
right  to  be  furnifhed  with  the  neceffaries,  conveniences,  and 

s  2  Iiift.  651. 


payable  by  a  fpecial  cuflom,  and  perhaps  are  paid  no  where  now 
in  England,  except  for  fifh  caught  in  the  fea,  and  for  corn  mills. 
3  Burn.  Ec.  L.  473. 

(5)  This  is  a  very  important  fubject,  but  the  difcuflion  of  it 
here  would  have  no  immediate  reference  to  the  author's  text,  and 
it  would  be  too  extenfive  for  a  note ;  it  will  therefore  be  referved 
by  the  editor  for  the  fupplemental  volume. 

(6)  Tithes  may  be  payable  of  deer  and  rabbits  by  fpecial  cuftom. 

moderate 
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moderate  enjoyments  "of  life,  at  their  expence,  for  whofe 
benefit  they  forego  the  ufual  means  of  providing  them. 
Accordingly  all  municipal  laws  have  provided  a  liberal  and 
decent  maintenance  for  their  national  priefts  or  clergy  :  ours 
in  particular  have  eftablifhed  this  of  tithes,  probably  in  imita- 
tion of  the  Jewifh  law  :  and  perhaps,  confidering  the  dege- 
nerate ftate  of  the  world  in  general,  it  may  be  more  beneficial 
to  the  Englifh  clergy  to  found  their  title  on  the  law  of  the 
land,  than  upon  any  divine  right  whatfoever,  unacknowledged 
and  unfupported  by  temporal  fanctibns  (7). 

We  cannot  precifely  afcertain  the  time  when  tithes  were 
firft  introduced  into  this  country.  Poffibly  they  were  contem- 
porary with  the  planting  of  chriftianity  among  the  Saxons, 
by  Auguftin  the  monk,  about  the  end  of  the  fixth  century. 
But  the  firft  mention  of  them,  which  I  have  met  with  in  any 
written  Englifh  law,  is  in  a  conftitutional  decree,  made  in 
a  fynod  held  A.  D.  786  s,  wherein  the  payment  of  tithes  in 
general  is  ftrongly  enjoined.  This  canon,  or  decree,  which 
at  firft  bound  not  the  laity,  was  effecTtually  confirmed  by  two 
[  26  ]  kingdoms  of  the  heptarchy,  in  their  parliamentary  conven- 
tions of  eftates,  refpedtively  confiding  of  the  kings  of  Mer- 
cia  and  Northumberland,  the  bifhops,  dukes,  fenators,  and 
people.  Which  was  a  very  few  years  later  than  the  time  that 
Charlemagne  eftablifhed  the  payment  of  them  in  *  France, 
and  made  that  famous  divifion  of  them  into  four  parts  $  one 
to  maintain  the  edifice  of  the  church,  the  fecond  to  fupport 
the  poor,  the  third  the  bifhop,  and  the  fourth  the  parochial 
clergy  u. 

5  Seld.  c.  8.  §  i.  u  Book  I.  ch.  n.      Sc-ld.  c.  6.    §  7. 

1  A.  D.  778.  Sp.  of  laws,  b.  31.  c.  12. 


(7)  The  clergy  have  precifely  the  fame  right  to  tithes,  a3  the 
heir  at  law  has  to  his  anceftor's  eitate,  or  the  farmer  to  the  poffef- 
fion  in  confequence  of  his  leafe ;  and  tlie  proprietor  has  no  more 
reafon  to  complain  that  his  land  is  not  tithe-free,  than  he  has  that 
his  neighbour's  field  is  not  his  own. 

The 
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The  next  authentic  mention  of  them  is  in  the  foedus 
Edtuardi  et  Guthrnni ;  or  the  laws  agreed  upon  between 
king  Guthrun  the  Dane,  and  Alfred  and  his  fon  Edward 
the  elder,  fucceffive  kings  of  England,  about  the  year  900. 
This  was  a  kind  of  treaty  between  thofe  monarchs,  which 
may  be  found  at  large  in  the  Anglo-Saxon  lawsw  :  wherein 
it  was  neceflary,  as  Guthrun  was  a  pagan,  to  provide  for  the 
fubfi (fence  of  the  Chriftian  clergy  under  his  dominion  j  and, 
accordingly,  we  find  x  the  payment  of  tithes  not  only  enjoined, 
but  a  penalty  added  upon  non-obfervance  :  which  law  is 
feconded  by  the  laws  of  Athelftan y,  about  the  year  930. 
And  this  is  as  much  as  can  certainly  be  traced  out,  with 
regard  to  their  legal  original. 

2.  We  are  next  to  confider  the  perfons  to  whom  they  are 
due.  And  upon  their  firft  introduction  (as  hath  formerly 
been  obferved z),  though  every  man  was  obliged  to  pay  tithes 
in  general,  yet  he  might  give  them  to  what  priefts  he 
pleafed a;  which  were  called  arbitrary  confecrations  of  tithes : 
or  he  might  pay  them  into  the  hands  of  the  bifhop,  who 
diftributed  among  his  diocefan  clergy  the  revenues  of  the 
church,  which  were  then  in  common  b.  But,  when  diocefes 
were  divided  into  parifhes,  the  tithes  of  each  parifh  were 
allotted  to  its  own  particular  minifter;  firft  by  common  con- 
fent,  or  the  appointment  of  lords  of  manors,  and  afterwards 
by  the  written  law  of  the  land c. 

However,  arbitrary  confecrations  of  tithes  took  place  [  27  ] 
again  afterwards,  and  became  in  general  ufe  till  the  time  of 
king  John  d.  Which  was  probably  owing  to  the  intrigues  of 
the  regular  clergy,  or  monks  of  the  Benedictine  and  other 
rules,  under  archbifhop  Dunftan  and  his  fucceffors :  who 
endeavoured  to  wean  the  people  from  paying  their  dues  to  the 
fecular  or  parochial  clergy  (a  much  more  valuable  fet  of  men 
than  themfelves),  and  were  then  in  hopes  to  have  drawn,  by 

w  Wilkin's,  pag.  5 1.  z  Inlt.  646.     Hob.  296. 

*  cap.  6.  b  Seld.  c.  9.  §  4. 

Y  c°P- 1.  c  L  L.  Edgar,  c.  I,  &  a.  Canui.  c.  1 1, 

2  Bcok  I.  Introd.  §  4.  d  Sdd.  cil. 

fandi- 
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fan&imonious  pretences  to  extraordinary  purity  of  life,  all 
ecclefiaftical  profits  to  the  coffers  of  their  own  focieties.  And 
this  will  naturally  enough  account  for  the  number  and  riches 
of  the  monafteries  and  religious  houfes,  which  were  founded 
in  thofe  days,  and  which  were  frequently  endowed  with  tithes. 
For  a  layman,  who  was  obliged  to  pay  his  tithes  fomewhere, 
might  think  it  good  policy  to  ere£t  an  abbey,  and  there  pay 
them  to  his  own  monks ;  or  grant  them  to  fome  abbey  already 
erected  :  fince,  for  this  dotation,  which  really  colt  the  patron 
little  or  nothing,  he  might,  according  to  the  fuperflition  of 
the  times,  have  maffes  for  ever  fung  for  his  foul.  But,  in 
procefs  of  years,  the  income  of  the  poor  laborious  parifh 
prielts  being  fcandaloufly  reduced  by  thefe  arbitrary  confecra- 
tions  of  tithes,  it  was  remedied  by  pope  Innocent  the  e  third 
about  the  year  1200  in  a  decretal  epiflle,  fent  to  the  arch- 
bifhop  of  Canterbury,  and  dated  from  the  palace  of  Lateran  : 
which  has  occafioned  fir  Henry  Hobart  and  others  to  miflake 
it  for  a  decree  of  the  council  of  Lateran  held  A.  D.  1 179, 
which  only  prohibited  what  was  called  the  infeodation  of 
tithes,  or  their  being  granted  to  mere  laymen f,  whereas 
this  letter  of  pope  Innocent  to  the  archbifhop  enjoined  the 
payment  of  tithes  to  the  parfons  of  the  refpe£tive  parifhes 
where  every  man  inhabited,  agreeable  to  what  was  afterwards 
directed  by  the  fame  pope  in  other  countries  %.  This  epiflle, 
fays  fir  Edward  Coke  h,  bound  not  the  lay  fubje£ts  of  this 
realm  :  but,  being  reafonable  and  jufl,  (and,  he  might  have 
[  28  ]  added,  being  correfpondent  to  the  antient  law,)  it  was  allowed 
of,  and  fo  became  lex  terrae.  This  put  an  effectual  flop  to 
all  the  arbitrary  confecrations  of  tithes ;  except  fome  foot- 
Heps  which  flill  continue  in  thofe  portions  of  tithes,  which 
the  parfon  of  one  parifh  hath,  though  rarely,  a  right  to  claim 
in  another :  for  it  is  now  univerfally  held ',  that  tithes  are 
due,  of  common  right,  to  the  parfon  of  the  parifh,  unlefs 
there  be  a  fpecial  exemption.  This  parfon  of  the  parifh,  we 
have  formerly  feen  k,  may  be  either  the  actual  incumbent,  or 

e  Opera  Innocent.  III.  torn,  2.  pag ,             h  2  Inft.  641. 

45  a.  '  Regift.  46.     Hob.  296. 

f  Decretal.  1.  3.  t.  30,  c,  19.  *  Book  I.  p.  385, 
6  Ibid,  (,%.  6. 
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elfe  the  appropriator  of  the  benefice  :  appropriations  being  a 
method  of  endowing  monafteries,  which  feems  to  have  been 
devifed  by  the  regular  clergy,  by  way  of  fubftitution  to  arbi- 
trary confecrations  of  tithes '. 

3.  We  obferved  that  tithes  are  due  to  the  parfon  of  com- 
mon right,  unlefs  by  fpecial  exemption  ;  let  us  therefore  fee, 
thirdly,  who  may  be  exempted  from  the  payment  of  tithes, 
and  how  lands,  and  their  occupiers,  may  be  exempted  or 
difcharged  from  the  payment  of  tithes,  either  in  part  or  to- 
tally ;  firft,  by  a  real  compofition ;  or,  fecondly,  by  cuftom 
or  prefcription. 

First,  a  real  compofition  is  when  an  agreement  is  made 
between  the  owner  of  the  lands,  and  the  parfon  or  vicar, 
with  the  confent  of  the  ordinary  and  the  patron,  that  fuch 
lands  fhall  for  the  future  be  difcharged  from  payment  of  tithes, 
by  reafon  of  fome  land  or  other  real  recompence  given  to  the 
parfon,  in  lieu  and  fatisfaction  thereof  m.  This  was  permitted 
by  law,  becaufe  it  was  fuppofed  that  the  clergy  would  be  no 
lofers  by  fuch  compofition  ;  fince  the  confent  of  the  ordinary, 
whofe  duty  it  is  to  take  care  of  the  church  in  general ;  and  of 
the  patron,  whofe  intereft  it  is  to  protect  that  particular 
church,  were  both  made  neceffary  to  render  the  compofition 
effectual :  and  hence  have  arifen  all  fuch  compofitions  as  exifl 
at  this  day  by  force  of  the  common  law.  But  experience 
fhewing  that  even  this  caution  was  ineffectual,  and  the  pof- 
feffions  of  the  church  being,  by  this  and  other  means,  every  [  29  ] 
day  diminifhed,  the  difabling  ftatute  13  Eliz.  c.  10.  was 
made  :  which  prevents,  among  other  fpiritual  perfons,  all 
parfons  and  vicars  from  making  any  conveyances  of  the 
eftates  of  their  churches,  other  than  for  three  lives,  or  twenty- 
one  years.  So  that  now,  by  virtue  of  this  ftatute,  no  real 
compofition  made  fince  the  13  Eliz.  is  good  for  any  longer 
term  than  three  lives,  or  twenty-one  years,  though  made  by 

1  In  exlraparochial  places  the  king,  by       m  2  Inft.  490.  Regift.  38.  13  Rep.  40. 
his  royal  prerogative,  has  a   right  to  all 
the  tithes.     See  book  I.  p.  113.  284. 
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confent  of  the  patron  and  ordinary :  which  has  indeed  ef- 
fectually demolished  this  kind  of  traffic  ;  fuch  compofitions 
being  now  rarely  heard  of,  unlefs  by  authority  of  parlia- 
ment (8). 

Secondly,  a  difcharge  by  cuftom  or  prefcription,  is 
where  time  out  of  mind  fuch  perfons  or  fuch  lands  have 
been,  either  partially  or  totally,  discharged  from  the  payment 
of  tithes.  And  this  immemorial  ufage  is  binding  upon  all 
parties;  as  it  is  in  it's  nature  an  evidence  of  univerfal  confent 
and  acquiescence,  and  with  reafon  fuppofes  a  real  compofi- 
tion  to  have  been  formerly  made.  This  cuflom  or  prefcrip- 
'  tion  is  either  de  modo  decimandi,  or  de  non  decimando. 

A  modus  dechnandiy  commonly  called  by  the  fimple  name 
of  a  modus  only,  is  where  there  is  by  cuftom  a  particular 
manner  of  tithing  allowed,  different  from  the  general  law  of 
taking  tithes  in  kind,  which  are  the  actual  tenth  part  of  the 


(8)  Such  a  compofition  made  fince  the  13  Eliz.,  though  con- 
firmed by  a  decree  of  the  court  of  chancery,  is  not  binding  upon 
the  fucceeding  incumbent.     2  IVoodd.  107. 

A  real  compofition  cannot  now  be  eftablifhed  without  production 
of  the  deed  by  which  it  was  created,  or  proof  that  it  once  actually 
exifted,  if  it  cannot  now  be  found.     3  Bro.  217. 

A  parfon  or  a  vicar  may  make  a  leafe  to  bind  himfelf  for  three 
lives  or  twenty-one  years,  but  at  his  death  the  leafe  becomes  en- 
tirely void,  and  does  not  in  any  degree  affect  his  fucceffor. 

With  regard  to  compofitions  entered  into  between  the  tithe- 
owner  and  any  parifhioner,  for  the  latter  to  retain  the  tithes  of  his 
own  eftate,  it  has  been  decided  that  they  are  analogous  to  leafes 
from  year  to  year,  between  landlord  and  tenant  ;  and  if  they  are 
paid  without,  or  beyond,  an  agreement  for  a  fpecific  time,  they 
cannot  be  put  an  end  to  without  fix  months'  notice  before  the  time 
of  payment ;  and  the  parifhioner  may  avail  himfelf  of  the  defect  of 
notice,  at  the  fame  time  that  he  controverts  the  right  of  the  incum- 
bent to  receive  tithes  in  kind  ;  an  objection  not  permitted  to  a 
tenant  who  denies  the  right  of  the  landlord.  Cafe  of  Kenfington. 
2  Rayner.  992.      2  Bro.  j6i.      1  Bo/.  458. 

annual 
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annual  increafe.  This  is  fometimes  a  pecuniary  compent- 
ation,  as  two-pence  an  acre  for  the  tithe  of  land  :  fometimes 
it  is  a  compenfation  in  work  and  labour,  as  that  the  parfou 
fhall  have  only  the  twelfth  cock  of  hay,  and  not  the  tenth, 
in  confideration  of  the  owner's  making  it  for  him  :  fome- 
times, in  lieu  of  a  large  cjuantity  of  crude  or  imperfect  tithe, 
the  parfon  fhalt  have  a  lefs  quantity,  when  arrived  to  greater 
maturity,  as  a  couple  of  fowls  in  lieu  of  tithe  eggs  ;  and  the 
like.  Any  means,  in  fhort,  whereby  the  general  law  of 
tithing  is  altered,  and  a  new  method  of  taking  them  is  in- 
troduced, is  called  a  modus  decirriandi,  or  fpecial  manner  pi 
tithing. 

To  make  a  good  and  fuiTicient  modus,  the  following  rules  [  30  ] 
mull  be  obferved.  I.  It  muft  be  certain  and  invariable11,  for 
payment  of  different  fums  will  prove  it  to  be  no  modus,  that 
is,  no  original  real  compofition  ;  becaufe  that  muft  have  been 
one  and  the  fame,  from  its  firft  original  to  the  prefent  time'. 
2.  The  thing  given,  in  lieu  of  tithes,  muft  be  beneficial  to 
the  parfon,  and  not  for  the  emolument  of  third  perfons  only0; 
thus  a  modus,  to  repair  the  church  in  lieu  of  tithes,  is  not 
good,  becaufe  that  is  an  advantage  to  the  parifh  only  ;  but 
to  repair  the  chancel  is  a  good  modus,  for  that  is  an  advantage 
to  the  parfon.  3.  It  muft  be  fomething  different  from  the 
thing  compounded  for  p  ;  one  load  of  hay,  in  lieu  of  all  tithe 
hay,  is  no  good  modus  ,■  for  no  parfon  would  bond  fide  make 
a  compofition  to  receive  lefs  than  his  due  in  the  fame  fpecies 
of  tithe  ;  and  therefore  the  law  will  not  fuppofe  it  pOlTible 
for  fuch  compofition  to  have  exifted.  4.  One  cannot  be  dif- 
charged  from  payment  of  one  fpecies  of  tithe,  by  paying  a 
modus  for  another'1.  Thus  a  modus  of  id.  for  every  milch 
cow  will  difcharge  the  tithe  of  milch  kine,  but  not  of  barren 
cattle  :  for  tithe  is,  of  common  right,  due  for  both  ;  and 
therefore  a   modus  for  one  fhall  never  be  a  difcharge  for  the 


1  Keb.  602.  p  1  Lev.  179. 

x  Roll  Abr.649.  1  C10.  Elia.  486.     Salk,  6;;. 

D  2  other. 


3»  The  Rights  Book  II. 

other.  5.  The  recompence  muft  be  in  its  nature  as  durable 
as  the  tithes  difcharged  by  it ;  that  is,  an  inheritance  cer- 
tain r :  and  therefore  a  modus  that  every  inhabitant  of  a  houfe 
fhall  pay  4J.  a  year,  in  lieu  of  the  owner's  tithes,  is  no  good 
modus ;  for  poffibly  the  houfe  may  not  be  inhabited,  and  then 
the  recompence  will  be  loft.  6.  The  modus  muft  not  be  too 
large,  which  is  called  a  rank  modus :  as  if  the  real  value  of 
the  tithes  be  60I.  per  annum,  and  a  modus  is  fuggefted  of 
40/.,  this  modus  will  not  be  eftablifhed  ;  though  one  of  40^. 
might  have  been  valid  \  Indeed,  properly  fpeaking,  the  doc- 
trine of  ranknefs  in  a  modus  is  a  mere  rule  of  evidence,  drawn 
from  the  improbability  of  the  fact,  and  not  a  rule  of  law1. 
For,  in  thefe  cafes  of  prefcriptive  or  cuftomary  modufes,  it  is 
fuppofed  that  an  original  real  compofition  was  antiently 
made ;  which  being  loft  by  length  of  time,  the  immemorial 
[  31  ]  ufage  is  admitted  as  evidence  to  fhew  that  it  once  did  exift, 
and  that  from  thence  fuch  ufage  was  derived.  Now  time 
of  memory  hath  been  long  ago  afcertained  by  the  law  to 
commence  from  the  beginning  of  the  reign  of  Richard 
the  firft  u  ;  and  any  cuftom  may  be  deftroyed  by  evidence  of 
non-exiftence  in  any  part  of  the  long  period  from  that  time 
to  the  prefent  j  wherefore,  as  this  real  compofition  is  fup- 
pofed to  have  been  an  equitable  contract,  or  the  full  value 
of  the  tithes,  at  the  time  of  making  it,  if  the  modus  fet  up 
is  fo  rank  and  large,  as  that  it  beyond  difpute  exceeds 
the  value  of  the  tithes  in  the  time  of  Richard  the  firft, 
this  modus  is  (in  point  of  evidence)  felo  de  fey  and  deftroys 
itfelf.     For,  as  it  would  be  deftroyed  by   any   direct  evi- 

r  2  P.  Wins.  462.  the  (latute  32  Hen.  VIII.  c.  2.  this  pe- 

*  II  Mod.  60.  riod  (in  a  writ  of  right)  hath  been  very 

1  Pyiev.  Doivlirig,  Hil.  19  Geo.  III.  rationally  reduced  to  60  years,  it  feems 

C.  B.  unaccountable,   that  the   date   of  legal 

u  2  inft.238,  239.      This  rale   was  prescription     or    memory  mould    ftill 

adopted,  when  by  the  (latute  of  Weftm.  continue  to  be   reckoned    from  an  «era 

1.  (3  Edw.  I.  c.  39.)   the  reign  of   Ri-  fo  very  antiquated.     See  Litt.  §   170. 

chard  I.    was  made    the   time  of  limit-  34  Hen.  VI.  37.     2   Roll.  Abr.   269. 

ation  in  a  writ  of  ri_>ht.     But.fince     hy  pi.  16. 
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dence  to  prove  it's  non-exiftence  at  any  time  fince  that  sera, 
fo  alfo  it  is  deftroyed  by  carrying  in  itfelf  this  internal 
evidence  of  a  much  later  original  (9). 

A  prescription  de  non  decimando  is  a  claim  to  be  entirely 
difcharged  of  tithes,  and  to  pay  no  compenfation  in  lieu  of 
them.  Thus  the  king  by  his  prerogative  is  difcharged  from 
all  tithes v.  So  a  vicar  fhall  pay  no  tithes  to  the  rector,  nor 
the  rector  to  the  vicar,  for  ecclefia  decimas  non  folvit  ecclefta  w. 
But  thefe  perfonal  privileges  (not  arifing  from  or  being  an- 
nexed to  the  land)  are  perfonally  confined  to  both  the  king 
and  the  clergy ;  for  their  tenant  or  leflee  fhall  pay  tithes, 
though  in  their  own  occupation  their  lands  are  not  generally 
titheable  x  {10).  And,  generally  fpeaking,  it  is  an  eftablifhed 
rule,  that,  in  lay  hands,  modus  de  non  decimando  non  valet y. 
But  fpiritual  perfons  or  corporations,  as  monafteries,  abbots, 
bifhops,  and  the  like,  were  always  capable  of  having  their 
lands  totally  difcharged  of  tithes  by  various  ways z ;  as, 
1.  By  real  compofition  :  2.  By  the  pope's  bull  of  exemption  -t 

■  Cro.  Eli*.  511.  x  Cro.  Eilz.  479. 

w  Cro.  Eliz.  479.  511.     Sav.  3.  *  Ibid.  511. 

Moor.  910.  z  Hob.  309.     Cro.  Jac.  308. 


(9)  To  conftitute  a  good  modus,  it  feems  neceflary  that  it 
fhould  be  fuch  as  would  have  been  a  certain,  fair,  and  reafonable 
equivalent  or  compofition  for  the  tithes  in  kind,  before  the  year 
1 189  ;  and  therefore  no  modus  for  hops,  turkeys,  or  other  things 
introduced  into  England  fince  that  time,  can  be  good.    Bunb.  307. 

The  queftion  of  ranknefs,  or  rather  modus  or  no  modus,  is  a 
queftion  of  faft,  which  courts  of  equity  will  fend  to  a  jury,  unlefs 
the  groflnefs  of  the  modus  is  fo  obvious  as  to  preclude  the  necef- 
fityofit.     2  Bro.  163.     1  BLR.  ^20.     z  Bl.  R.  1257. 

But  in  a  fuit  brought  to  eltablifh  a  modus  they  feldom  decide 
upon  the  queftion  of  ranknefs  without  a  reference  to  a  jury. 

(10)  But  it  feems  to  be  determined  that  the  king's  tenant  for 
years,  or  at  will,  is  not  liable  to  pay  tithes,  on  account  of  the  dignity 
of  the  king,  who  cannot  be  prefumed  to  have  leifure  or  occafion 
to  cultivate  his  own  lands.    Com.  Dig.  Difm.  E,  7.  2  Wcodd.  100. 
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3.  By  unity  of  poileihon  ;  as  when  the  rectory  of  a  pariih, 
[  32  ]  and  lands  in  the  fame  pariSh,  both  belonged  to  a  religious 
houSe,  thofe  lands  were  discharged  of  tithes  by  this  unity  of 
poSfeSfion  :  4.  By  prefcription  ;  having  never  been  liable  to 
tithe..,  by  being  always  in  Spiritual  hands  :  5.  By  virtue  of 
their  order ;  as  the  knights-templars,  ciftercians,  and  other?, 
whofe  lands  were  privileged  by  the  pope  with  a  difcharge  of 
tithes  z.  Though  upon  the  diSSolution  of  abbeys  by  Hen.  VIII. 
moft  of  thefe  exemptions  from  tithes  would  have  fallen 
with  them,  and  the  lands  become  titheable  again :  had  they 
not  been  Supported  and  upheld  by  the  Statute  31  Hen.  VIII. 
c.  13.  which  enacts,  that  all  perfons  who  Should  come  to  the 
poSSelhon  of  the  lands  of  any  abbey  then  diSSolved,  mould 
hoid  them  Sree  and  discharged  of  tithes,  in  as  large  and  ample 
a  manner  as  the  abbeys  themfelves  Sormerly  held  them  (11). 
And  from  this  original  have  Sprung  all  the  lands,  which  f 
being  in  lay  hands,  do  at  preSent  claim  to  be  tithe-free :  for, 
if  a  man  can  Shew  his  lands  to  have  been  Such  abbey-lands, 
and  alSo  immemorially  diScharged  of  tithes  by  any  of  the 
means  before-mentioned,  this  is  now  a  good  prefcription  de 
nort  dectmando  ( 1 2).     But  he  muSt  Shew  both  thele  requifitcs  ; 

*  2  lien.  44.     Se!d.  tith.  c.  13.  §  2. 


(u)  This  proviSion  is  peculiar  to  that  ftatute,  and  therefore  all 
the  lands  belonging  to  the  leffer  monafteries,  difiblved  by  the 
27  Hen.  VIII.  c.  28.  are  now  liable  to  pay  tithes.  Com.  Dig. 
Dlfm.  E.  7. 

(12)  Pofterior  ufage  is  evidence  of  the  antecedent,  and  has 
always  been  allowed  So  in  cafes  of  this  nature;  for  what  other 
evidence  can  be  had  ?     Ld.  Hardiv.  2  Ath.  137. 

It  has  been  argued  in  the  court  of  exchequer,  that  a  grant  of 
the  tithes  might  be  preSumed  from  a  lay-impropriator  ;  but  the 
court  held  that  there  was  no  diltinction  between  a  Spiritual  and  a 
lay  rectcr,  and  that  no  grant  couid  be  preSumed,  which  would 
amount  to  a  preScription  dc  non  decimando.   3  Anjl.  702. 

Lord  Eldon  has  exprefied  doubts  refpectiiig  thie  doctrine  in 

5  Vei-  Jim.  186- 

for 
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for  abbey-lands,  without  a  fpecial  ground  of  difcharge,  are 
not  difcharged  of  courfe  ;  neither  will  any  prefcription  de 
non  dccimando  avail  in  total  difcharge  of  tithes,  unlefs  it  re- 
lates to  fuch  abbey-lands. 

III.  Common,  or  right  of  common,  appears  from  it's  very 
definition  to  be  an  incorporeal  hereditament :  being  a  profit 
which  a  man  hath  in  the  land  of  another ;  as  to  feed  his 
beads,  to  catch  fifh,  to  dig  turf,  to  cut  wood,  or  the  like  a. 
And  hence  common  is  chiefly  of  four  forts  ;  common  of 
pafture,  of  pifcary,  of  turbary,  and  of  eftovers. 

1.  Common  of  pafture  is  a  right  of  feeding  one's  beafts 
on  another's  land :  for  in  thofe  wafte  grounds,  which  are 
ufually  called  commons,  the  property  of  the  foil  is  generally 
in  the  lord  of  the  manor ;  as  in  common  fields  it  is  in  the 
particular  tenants.  This  kind  of  common  is  either  appen- 
dant, appurtenant,  beeaufe  of  vicinage,  or  in  grofs  b. 

Common  appendant  is  a  right  belonging  to  the  owners  or  r«,  i 
occupiers  of  arable  land,  to  put  commonable  beafts  upon  the 
lord's  wafte,  and  upon  the  lands  of  other  perfons  within  the 
fame  manor.  Commonable  beafts  are  either  beafts  of  the 
plough,  or  fuch  as  manure  the  ground.  This  is  a  matter  of 
moft  univerfal  right:  and  it  was  originally  permitted0,  not 
only  for  the  encouragement  of  agriculture,  but  for  the  necef- 
fity  of  the  thing.  For,  when  lords  of  manors  granted  out 
parcels  of  land  to  tenants,  for  fervices  either  done  or  to  be 
done,  thefe  tenants  could  not  plough  or  manure  the  land 
without  beafts ;  thefe  beafts  could  not  be  fuftained  without 
pafture:  and  pafture  could  not  be  had  but  in  the  lords* 
waftes,  and  on  the  uninclofed  fallow  grounds  of  themfelves 
and  the  other  tenants.  The  law  therefore  annexed  this  right. 
of  common,  as  infeparably  incident   to    the  grant  of  the 

»  Finch,  law.  157.  •>  Co.  JLut.  iaa  <  a  lnll.  86. 

D  4  lands  1 


2>$  The  Rights  Book  1L 

lands ;   and  this  was  the  original  of  common  appendant  i 
which  obtains  in  Sweden,  and  the  other  northern  kingdoms, 
much  in  the  fame  manner  as  in  England  d.     Common  appur- 
tenant arifeth  from  no  connection  of  tenure,  nor  from  any  ab- 
solute neceflity :  but  may  be  annexed  to  lands  in  other  lord- 
fhips  %  or  extend  to  other  beads,  befides  fuch  as  are  gene- 
rally commonable  ;  as  hogs,  goats,  or  the  like,  which  neither 
plough  nor  manure  the  ground.     This  not  arifing  from  any 
natural  propriety  or  neceflity,  like  common  appendant,  is 
therefore  not  of  general  right ;  but  can  only  be  claimed  by 
immemorial  ufage  and  prefcription f,  which  the  law  efteems 
furBcient  proof  of  a  fpecial  grant  or  agreement  for  this  pur* 
pofe.     Common    becaufe   of  vicinage y  or  neighbourhood,  is 
where  the  inhabitants  of  two  townlhips,  which  lie  contigu- 
ous to  each  other,  have  ufually  intercommoned  with  one  an- 
other; the  beafts  of  the  one  ftraying  mutually  into  the  other's 
fields,  without  any  moleftation  from  either.     This  is  indeed 
only  a  permiflive  right,  intended  to  excufe  what  in  ftridlnefs 
is  a  trefpafs  in  both,  and  to  prevent  a  multiplicity  of  fuits : 
and  therefore  either  townfhip  may  inclofe  and  bar  out  the 
other,  though  they  have  intercommoned  time  out  of  mind. 
C  34  3    Neither  hath  any  perfon  of  one  town  a  right  to  put  his  beafts 
originally  into  the  other's  common  :  but  if  they  efcape,  and 
ftray  thither  of  themfelves,  the  law  winks  at  the  trefpafs8. 
Common  in  grofs,  or  at  large,  is  fuch  as  is  neither  appendant 
nor  appurtenant  to  land,  but  is  annexed  to  a  man's  perfon  ; 
being  granted  to  him  and  his  heirs  by  deed  ;  or  it  may  be 
claimed  by  prefcriptive  right,  as  by  a  parfon  of  a  church,  or 
the  like  corporation  fole.     This  is  a  feparate  inheritance,  en- 
tirely diftin£t  from  any  landed  property,  and  may  be  veiled 
in  one  who  has  not  a  foot  of  ground  in  the  manor. 

All  thefe  fpecies,  of  pafturable  common,  may  be  and  ufual- 
ly are  limited  as  to  number  and  time ;  but  there  are  alfo  com- 

^  Stiernh.  de  jure  Sueonum,  I.  a.  <..  6.  f   Co.  Litt.  121,  122. 

'  Cro. Car.  482.  1  Jon.  39;.  *  Ibid.  izz. 
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mons  without  flint,  and  which  lall  all  the  year  (13).  By  the  fla- 
tute  of  Merton,  however,  and  other  fubfequent  flatutes  h,  the 
lord  of  a  manor  may  enclofe  fo  much  of  the  wafle  as  he  pleafes 
for  tillage  or  woodground,  provided  he  leaves  common  fuffi- 
cient  for  fuch  as  are  entitled  thereto.  This  enclofure,  when 
juitifiable,  is  called  in  law,  "  approving  ;"  an  antient  expreffion 
Signifying  the  fame  as  "  improving  '  (14)."      The  lord  hath 

h  20  Hen.  III.  c.  4.  29  Geo.  II.  c.  36.   and  31  Gee.  II.  c.  41.     '  2  Inft.  474. 


(13)  A  perfon,  who  has  a  houfe,  but  no  land  annexed  to  it, 
cannot  claim  right  of  common  for  cattle  levant  and  couchant ;  for 
no  levancy  and  couchancy  in  fuch  a  cafe  can  be  proved,  for  they 
imply  the  pofTeflion  of  fo  much  land  as  will  fupport  the  cattle,  for 
which  the  right  of  common  is  claimed,  during  the  winter ;  for 
fuch  cattle  only  are  levant  and  couchant  as  the  land  will  maintain 
throughout  the  winter.     5  T.  R.  46.     2  Woodd.  77. 

(14)  Any  perfon,  who  is  feifed  in  fee  of  part  of  a  wafte,  may 
approve,  befides  the  lord  of  the  manor,  provided  he  leaves  a  fuffi- 
ciency  of  common  for  the  tenants  of  the  manor.     3  T.  R.  445. 

It  feemed  to  have  been  generally  underftood  that  the  lord  couli 
not  approve,  where  the  commoners  had  a  right  of  turbary,  pifcarj, 
of  digging  fand,  or  of  taking  any  fpecies  of  eftovers  upon  tie 
common.  z  T.  R.  391.  But  it  is  now  decided  agreeably  to  tie 
general  principles  of  the  fubjeft,  that  where  the  tenants  have  fuih 
rights  they  will  not  hinder  the  lord  from  enclofing  againft  tie 
common  of  pafture,  if  fufficient  be  left,  for  this  is  a  right  qute 
diftindt  from  the  others  ;  but  if  by  fuch  enclofure  the  tenants  arein- 
terrupted  in  the  enjoyment  of  their  rights  of  turbary,  pifcary,  Src. 
then  the  lord  cannot  juftify  the  approvement  in  prejudice  of  tiefe 
rights.  Shakefpear  i>.  Peppin,  6  T.  R.  741.  The  right  of  the 
commoners  to  the  pafturage  may  be  fubfervient  to  the  right  <f  the 
lord  ;  for  if  the  lord  has  immemorially  built  houfes  or  dugclay- 
pits  upon  the  common  without  any  regard  to  the  extent  of  the 
herbage,  the  immemorial  exercife  of  fuch  a£ts  is  evidence  tlat  the 
lord  referved  that  right  to  himfelf,  when  he  granted  the  rght  of 
pafturage  to  the  commoners.  5  T.  R.  41 1.  If  a  lord  of;  manor 
plant  trees  upon  a  common,  a  commoner  has  no  right  to  <ut  them 
down.     His  remedy  is  only  by  an  adtion.     6  T.  R.  483.  Bof.  14. 

the 
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the  fole  interelt  in  the  foil ;  but  the  interefl  of  the  lord  and 
commoner,  in  the  common,  are  looked  upon  in  law  as  mutual. 
They  may  both  bring  actions  for  damage  done,  either  againfl 
Grangers,  or  each  other  ;  the  lord  for  the  public  injury,  and 
each  commoner  for  his  private  damage  k. 

2,  3.  Common  of  pifcary  is  a  liberty  of  fi  filing  in  another 
man's  v/ater  •,  as  common  of  turbary  is  a  liberty  of  digging 
:urf  upon  another's  ground  l.  There  is  alfo  a  common  of 
digging  for  coals,  minerals,  (tones,  and  the  like.  All  thefe 
bear  a  refemblance  to  common  of  pafture  in  many  refpe&s  : 
though  in  one  point  they  go  much  further  ;  common  of  paf- 
ture being  only  a  right  of  feeding  on  the  herbage  and  vefture 
of  the  foil,  which  renews  annually  ;  but  common  of  turbary, 
and  thofe  aforementioned,  are  a  right  of  carrying  away  the 
very  foil  itfelF. 

C  35  3  4*  Common  of  eftovers  or  eftouviers,  that  is,  necejfaries, 
'from  e]loffer>  to  furnifh, )  is  a  liberty  of  taking  neceflary  wood, 
ior  the  ufe  or  furniture  of  a  houfe  or  farm,  from  offanother's 
dtate.  The  Saxon  word,  bote,  is  ufed  by  us  as  fynonymous 
U  the  French  eftovers :  and  therefore  houfe-bote  is  a  fufficient 
aJowance  of  wood,  to  repair,  or  to  burn  in,  the  houfe  :  which 
later  is  fometimes  called  fire-bote  :  plough-bote  and  cart-bote 
an  wood  to  be  employed  in  making  and  repairing  all  instru- 
ments of  hufbandry ;  and  hay-bote,  or  hcdge-bote,  is  wood  for 
repairing  of  hays,  hedges,  or  fences.  Thefe  botes  or  eftovers 
miil  be  reafonable  ones  ;  and  fuch  any  tenant  or  lefTee  may 
takeoff  the  land  let  or  demifed  to  him,  without  waiting  for 
any  eave,  aflignment,  or  appointment  of  the  leflbr,  unlefs 
he  bi  reftrained  by  fpecial  covenant  to  the  contrary  m. 

These  feveral  fpecies  of  commons  do  all  originally  refult 

•        from  tie  fame  neceffity  as  common  of  pafture  ;  viz.  for  the 

mainteiancc  and  carrying  on  of  hufbandry  ;  common  of  pif- 

k  9*ep.  113.  1  Co.  Litt.  lit.  n  Co.  Litt.  .\i. 
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cary  being  given  for  the  fuitenance  of  the  tenant's  family  j 
common  of  turbary  and  fire-bote  for  his  fuel ;  and  house- 
bote, plough-bote,  cart-bote,  and  hedge-bote,  for  repairing 
his  houfe,  his  inftruments  of  tillage,  and  the  neceffary  fences 
of  his  grounds. 

IV.  A  fourth  fpecies  of  incorporeal  hereditaments  is  that 
of  ways  ;  or  the  right  of  going  over  another  man's  ground.  I 
fpeak  not  here  of  the  king's  highways,  which  lead  from  town 
to  town  ;  nor  yet  of  common  ways,  leading  from  a  village 
into  the  fields  ;  but  of  private  ways,  in  which  a  particular  man 
may  have  an  intereft  and  a  right,  though  another  be  owner  of 
the  foil.  This  may  be  granted  on  a  fpecial  permiffion;  as 
when  the  owner  of  the  land  grants  to  another  the  liberty  of 
paffing  over  his  grounds,  to  go  to  church,  to  market,  or  the 
like  :  in  which  cafe  the  gift  or  grant  is  particular,  and  con- 
fined to  the  grantee  alone  :  it  dies  with  the  perfon  ;  and,  if  L  3°  ] 
the  grantee  leaves  the  country,  he  cannot  affign  over  his  right 
to  any  other ;  nor  can  he  juftify  taking  another  perfon  in  his 
company".  A  way  may  be  alfo  by  prefcription  ;  as  if  all 
the  inhabitants  of  fuch  a  hamlet,  or  all  the  owners  and  occu- 
piers of  fuch  a  farm,  have  immemorially  ufed  to  crofs  fuch 
a  ground  for  fuch  a  particular  purpofe :  for  this  immemorial 
ufage  fuppofes*an  original  grant,  whereby  a  right  of  way  thus 
appurtenant  to  land  or  houfes  may  clearly  be  created.  A  right 
of  way  may  alfo  arife  by  act  and  operation  of  law  :  for,  if  a 
man  grants  me  a  piece  of  ground  in  the  middle  of  his  field, 
he  at  the  fame  time  tacitly  and  impliedly  gives  me  a  way  to 
come  at  it  ;  and  I  may  crofs  his  land  for  that  purpofe  without 
trefpafs  °.  For  when  the  law  doth  give  any  thing  to  one,  it 
giveth  impliedly  whatfoever  is  neceffary  for  enjoying  the 
fame  p.  By  the  law  of  the  twelve  tables  at  Rome,  where  a  man 
had  the  right  of  way  over  another's  land,  and  the  road  was  out 
of  repair,  he  who  had  the  right  of  way  might  go  over  any  part 
of  the  land  he  pleafed  :  which  was  the  eftablifhed  rule  in  pub- 


Finch.  Ian-.  31.  p  Ibid.  61.  *  Co.  Lai.  .56. 
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lie  as  well  as  private  ways.     And  the  law   of  England,  in 
both  cafes,  feems  to  correfpond  with  the  Roman  q  (15). 

V.  Offices,  which  are  a  right  to  exercife  a  public  or 
private  employment,  and  to  take  the  fees  and  emoluments 
thereunto  belonging,  are  alfo  incorporeal  hereditaments ; 
whether  public,  as  thofe  of  magiftrates  ;  or  private,  as  of  bai- 
liffs, receivers,  and  the  like.  For  a  man  may  have  an  eftate 
in  them,  either  to  him  and  his  heirs,  or  for  life,  or  for  a  term 
of  years,  or  during  pleafure  only  :  fave  only  that  offices  of 
public  truft  cannot  be  granted  for  a  term  of  years,  efpecially 
if  they  concern  the  adminiftration  of  juftice,  for  then  they 
might  perhaps  veft  in  executors  or  administrators r.  Neither 
can  any  judicial  office  be  granted  in  reverfion :  becaufe  though 
the  grantee  may  be  able  to  perform  it  at  the  time  of  the 
grant,  yet  before  the  office  falls  he  may  become  unable  and 
infufHcient:  but  minijlerial  offices  may  be  fo  granted8;  for 
thofe  may  be  executed  by  deputy.  Alfo,  by  ftatute  5  &  6 
Edw.  VI.  c.  16.  no  public  office  (a  few  only  excepted)  {hall 
be  fold,  under  pain  of  difability  to  difpofe  of  or  hold  it.  For 
[  37  ]  ^e  law  prefumes  that  he  who  buys  an  office  will  by  bribery, 
extortion,  or  other  unlawful  means,  make  his  purchafe  good, 
to  the  manifeft  detriment  of  the  public  (16). 

1  Lord  Raym.  725.     1  Brownl.  213.  T  9  Rep.  97. 

2  Show.  28.     1  Jon.  297.^  5  11  Rep.  4. 


( 15)  Lord  Mansfield  took  notice  of  the  inaccuracy  of  this  paf- 
fage,  in  the  cafe  of  Taylor  v.  Whitehead,  Doug.  716.  in  which  it 
was  determined,  that  if  a  man  has  a  right  of  way  over  another's 
land,  unlefs  the  owner  of  the  land  is  bound  by  prefcription  or  his 
own  grant  to  repair  the  way,  he  cannot  juftify  going  over  the  ad- 
joining land,  when  the  way  is  impaflable  by  the  overflowing  of  s 
river  ;  but  if  public  highways  are  foundrous,  paflengers  are  jufti- 
Jied,  from  principles  of  convenience  and  neceffity,  in  turning  out 
upon  the  land  next  the  road. 

(16)  If  two  offices  are  incompatible,  by  the  acceptance  of  the 
latter,  the  firft  is  relinquished  and  vacant,  even  if  it  fliould  be  a 
fuperior  office.     2  T.  R.  81. 

VI.  Dig- 
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VI.  Dignities  bear  a  near  relation  to  offices.  Of  the 
nature  of  thefe  we  treated  at  large  in  the  former  book' ;  it  will 
therefore  be  here  fufficient  to  mention  them  as  a  fpecies  of 
incorporeal  hereditaments,  wherein  a  man  may  have  a  pro- 
perty or  eftate. 

VII.  Franchises  are  a  feventh  fpecies.  Franchife  and 
liberty  are  ufed  as  fynonymous  terms  :  and  their  defini- 
tion is  u  a  royal  privilege,  or  branch  of  the  king's  preroga- 
tive, fubfifting  in  the  hands  of  a  fubject.  Being  therefore 
derived  from  the  crown,  they  muft  arife  from  the  king's 
grant  \  or  in  fome  cafes  may  be  held  by  prefcription,  which, 
as  has  been  frequently  faid,  prefuppofes  a  grant.  The  kinds 
of  them  are  various,  and  almoft  infinite :  I  will  here  briefly 
touch  upon  fome  of  the  principal ;  premifing  only,  that  they 
may  be  veiled  in  either  natural  perfons  or  bodies  politic  ;  in 
one  man  or  in  many ;  but  the  fame  identical  franchife,  that 
has  before  been  granted  to  one,  cannot  be  beftowed  on 
another,  for  that  would  prejudice  the  former  grant  w. 

To  be  a  county  palatine  is  a  franchife,  veiled  in  a  number 
of  perfons.  It  is  likewife  a  franchife,  for  a  number  of  perfons 
to  be  incorporated,  and  fubfift  as  a  body  politic  ;  with  a  power 
to  maintain  perpetual  fucceffion,  and  do  other  corporate  a£ts  : 
and  each  individual  member  of  fuch  corporation  is  alfo  faid 
to  have  a  franchife  or  freedom.  Other  franchifes  are,  to  hold 
a  court  leet :  to  have  a  manor  or  lordfhip  ;  or,  at  lead,  to 
have  a  lordfhip  paramount :  to  have  waifs,  wrecks,  eftrays, 
treafure-trove,  royal  fifh,  forfeitures,  and  deodands  :  to  have 
a  court  of  one's  own,  or  liberty  of  holding  pleas,  and  trying 
caufes  :  to  have  the  cognizance  of  pleas  ;  which  is  a  Mill 
greater  liberty,  being  an  exclufive  right,  fo  that  no  other 
court  fhall  try  caufes  arifing  within  that  j urifdi£lion  :  to  have  I  3°  J 
a  bailiwick,  or  liberty  exempt  from  the  fheriff  of  the  county  ; 
wherein  the  grantee  only,  and   his  officers,  are  to  execute  all 

1  See  book  i.ch.  12.  w  3  Roll.  Al-.r.  191,    Keilw.  196. 
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procefs  :  to  have  a  fair  or  market ;  with  the  right  of  taking 
toll,  either  there  or  at  any  other  public  places,  as  at  bridges, 
wharfs,  or  the  like  ;  which  tolls  muft  have  a  reafonable  caufc 
of  commencement,  (as  in  confideration  of  repairs?  or  the 
like,)  elfe  the  franchife  is  illegal  and  void x  :  or  laftly,  to 
have  a  foreft,  chafe,  park,  warren,  or  fifhery,  endowed  with 
privileges  of  royalty  ;  which  {pedes  of  franchife  may  require 
a  more  minute  difcuflion. 

As  to  *  foreft  ;  this,  in  the  hands  of  a  fubje£l,  is  properly 
the  fame  thing  with  a  chafe  ;  being  fubjecTt  to  the  common 
law,  and  not  to  the  foreft  laws  y  ( 1 7).  But  a  chafe  differs  from 
a  park,  in  that  it  is  not  enclofed,  and  alfo  in  that  a  man  may 
have  a  chafe  in  another  man's  ground  as  well  as  in  his  own, 
being  indeed  the  liberty  of  keeping  beafts  of  chafe  or  royal 
game  therein,  protected  even  from  the  owner  of  the  land, 
with  a  power  of  hunting  them  thereon.  A  park  is  an  enclofed 
chafe,  extending  only  over  a  man's  own  grounds.  The  word 
park  indeed  properly  fignifies  an  enclofure ;  but  yet  it  is  not 
every  field  or  common,  which  a  gentleman  pleafes  to  furround 
with  a  wall  or  paling,  and  to  flock  with  a  herd  of  deer,  that 
is  thereby  conftituted  a  legal  park :  for  the  king's  grant,  or 
at  leaft  immemorial  prefcription,  is  necefTary  to  make  it  fo  z. 

*  2  Inft.  220.  7-  Co.  Litt.  233.  2  Inft.  199. 11  Rep. 

y  4  inft.  314.  :  6. 

(17)  The  king,  before  the  charta  de  fore/la,  could  have  made  a 
foreft  wherever  he  pleafed  over  the  lands  of  his  fubject  ;  but  after 
the  boundaries  of  the  diftrift  fixed  upon  were  marked  out  and  pro- 
claimed by  the  fheriff,  it  was  only  a  chafe  till  proper  officers  were 
appointed,  when  it  became  a  foreft,  and  under  the  jurifdi&ion  of  the 
chief  juftice  in  eyre.  Maniu.  tit.  Foreft,  pi.  7.  A  foreft  is  not 
neceffarily  a  chafe  in  the  hands  of  a  fubjeft  ;  for  it  may  be  granted 
by  the  king,  fubject  to  the  juftice  feat  and  the  foreft  laws,  as  the 
duke  of  Lancafter,  and  duke  of  Norfolk,  and  many  other  noblemen 
have  had  forefts  fubjeft  to  the  foreft  laws  ;  but  if  the  jurifdi&ion  is 
not  added  in  the  grant,  it  becomes  a  chafe,  and  trefpafiers  in  it  are 
punifhable  only  by  the  common  law.   lb.  pi.  67.  etfeq.  4  Injl.  314. 
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Though  now  the  difference  between  a  real  park,  and  fucli 
enclofed  grounds,  is  in  many  refpects  not  very  material  :  only 
that  it  is  unlawful  at  common  law  for  any  perfon  to  kill  any 
beafts  of  parkorchafea(i8),  except  fuch  as  poffefs  thefe  fran- 
chises of  foreft,  chafe,  or  park.  Free  warren  is  a  fimilar  fran- 
chife,  erected  for  prefervation  or  cuftody  (which  the  word 
fignifies)of  beafts  and  fowls  of  warren  b  ;  which,  being  frae 
naturae,  every  one  had  a  natural  right  to  kill  as  he  could  ;  but  [  39  ] 
upon  the  introduction  of  the  foreft  laws,  at  the  Norman  con- 
queft,  as  will  be  fhewn  hereafter,  thefe  animals  being  looked 
upon  as  royal  game  and  the  fole  property  of  our  favage  mo- 
narchs,  this  franchife  of  free-warren  was  invented  to  protect: 
them  ;  by  giving  the  grantee  a  fole  and  exclufive  power  of 
killing  fuch  game  fo  far  as  his  warren  extended,  on  condition 
of  his  preventing  other  perfons.  A  man  therefore  that  has 
the  franchife  of  warren,  is  in  reality  no  more  than  a  royal 
game-keeper  j  but  no  man,  not  even  a  lord  of  a  manor,  could 
by  common  law  juftify  fporting  on  another's  foil,  or  even  on 

*  Thefe  are  properly  buck,  doe,  fox,  h  The  beafts  are  hares,  conies,  and 
martin,  and  roe  ;  but  in  a  common  and  roes ;  the  fowls  are  either  camfnj?res, 
legal  fenfe  extend  likewife  to  all  the  as  partridges,  rails,  and  quails  ;  orfyl- 
bealls  of  the  foreft:  which,  befides  the  •veflres,  as  woodcocks  and  phenfants; 
other,  are  reckoned  to  be  hart,  hind,  or  aquatilcs,  as  mallards  and  herons- 
hare,  boar,  and  wolf,  and  in  a  word,  (Co.  Litt.  233.)  (19) 
all  wild  beafts  of  venary  or  hunting. 
(Co.  Litt.  233.) 


( 18 )  See  this  controverted  in  a  note  to  page  419.  pqjl. 

(19)  Upon  the  foreft-laws  I  fhould  confider  Manwood  higher 
authority  than  fir  Edward  Coke. 

Manwood  informs  us,  that  a  foreft  is  not  a  privileged  place  for 
all  manner  of  beafts  or  fowls,  but  only  for  beafts  of  foreft,  chafe,  or 
warren,  and  no  other  ;  that  is,  for  the  hart,  the  hind,  and  the  hare, 
which  are  beafts  of  the  foreft  ;  the  buck,  the  doe,  the  fox,  which 
are  beafts  of  the  chafe  ;  the  hare,  the  coney,  the  pheafant,  and 
the  partridge,  which  are  beafts  and  fowls  of  warren  ;  and  no  other. 
The  game  of  free-warren  are  fuch  as  may  be  taken  with  long 
winged  hawks.    Wor.  pi.  20.  Warren. 

his 
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his  own,  unlcfs  he  had  the  liberty  of  free-warren  c  (20).  This 
franchife  is  almoft  fallen  into  difregard,  fince  the  new  ftatutes 
for  preferring  the  game  ;  the  name  being  now  chiefly  pre- 
ferred in  grounds  that  are  fet  apart  for  breeding  hares  and 
rabbits.  There  are  many  inftances  of  keen  fportfmen  in  an- 
tient  times  who  have  fold  their  eftates,  and  referved  the  free- 
warren,  or  right  of  killing  game,  to  themfelves ;  by  which 
means  it  comes  to  pafs  that  a  man  and  his  heirshave  fometimes 
free-warren  over  another's  ground  d  (21).  Afreeji/hery,  or 
exclufive  right  of  fifhing  in  a  public  river,  is  alfo  a  royal 
franchife  ;  and  is  confidered  as  fuch  in  all  countries  where 
the  feodal  polity  has  prevailed0 ;  though  the  making  fuch 
grants,  and  by  that  means  appropriating  what  feems  to  be 
unnatural  to  reftrain,  the  ufe  of  running  water,  was  prohi- 
bited for  the  future  by  king  John's  great  charter  ;  and  the 
rivers  that  were  fenced  in  his  time  were  directed  to  be  laid 
open,  as  well  as  the  forefts  to  be  difafforefted  f.  This  opening 
was  extended  by  the  feconds  and  third'1  charters  of  Henry  III. 
to  thofe  alfo  that  were  fenced  under  Richard  I. ;  fo  that 
a  franchife  of  free  fifhery  ought  now  to  be  at  leaft  as  old  as 
the  reign  of  Henry  II.  This  differs  from  a  feveral  fifhery  ; 
becaufe  he  that  has  a  feveral  fifhery  muft  alfo  be  (or  at  leaft 

c   Salk.  637.  f  cap.  47.  edit.  Oxon. 

d  Bro.  Abr.  tit.  Warren,  3.  s  cap.  2Q. 

*  Seld.  Mar.  Clauf.  I.  24.  Dufrefne,  h  9  Hen.  III.  c.  16. 
V.  503.     Crag,  de  Jur.feod.  II.  8.  15. 


(20)  But  the  owner  of  a  free-warren  neither  kept  nor  killed  the 
game  for  the  ufe  of  the  king  ;  the  doctrine  which  the  learned 
Judge  frequently  repeats,  that  no  one  by  the  common  law  can  juf- 
tify  fporting  upon  his  own  ground,  is  controverted  at  large  by  the 
Editor  in  a  note  to  page  419,  pojl. 

(21)  Any  one  may  now  leafe  or  convey  his  land,  and  referve 
to  himfelf  the  right  of  entering  to  kill  game,  without  being  fubjeft 
to  be  fued  as  a  trefpafler  ;  but  the  right  of  free-warren  can  only 
exift  by  the  king's  grant,  or  by  prefcription,  from  which  fuch  a 
grant  is  prefumed.     Mantv.  Warren.  Fore/l,  pi.  43. 

derive 
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derive  his  right  from)  the  owner  of  the  foil  >,  which  in  a  free 
fifhery  is  not  requifite  (22).  It  differs  alfo  from  a  common  of 
pifcary  before  mentioned,  in  that  the  free  fifhery  is  an  exclu- 
five  right,  the  common  of  pifcary  is  not  fo :  and  therefore,  [  40  ] 
in  a  free  fifhery,  a  man  has  a  property  in  the  fifh  before  they 
are  caught ;  in  a  common  of  pifcary  not  till  afterwards  k. 
Some  indeed  have  confidered  a  free  fifhery  not  as  a  royal 
franchife,  but  merely  as  a  private  grant  of  a  liberty  to  fifh  in 
the  fever al  fifhery  of  the  grantor l.  But  to  confider  fuch 
right  as  originally  a  flower  of  the  prerogative,  till  reftrained 
by  magna  charta>  and  derived  by  royal  grant  (previous  to  the 
reign  of  Richard  I. )  to  fuch  as  now  claim  it  by  prefcription, 
and  to  diftinguifh  it  (as  we  have  done)  from  zfeveral  and  a 
common  of  fifhery,  may  remove  fome  difficulties  in  refpedt  to 
this  matter,  with  which  our  books  are  embarrafTed.  For  it 
muft  be  acknowledged,  that  the  right  and  diftin£Hons  of  the 
three  fpecies  of  fifhery  are  very  much  confounded  in  our  law- 
books j  and  that  there  are  not  wanting  refpeclable  authori- 
ties m  which  maintain  that  nfeveral  fifhery  may  exifl  diftin£t 
from  the  property  of  the  foil,  and  that  "a.  free  fifhery  implies 
no  exclufive  right,  but  is  fynonymous  with  common  of  pifcary. 

VIII.  Corodies  are  a  right  of  fuftenance,  or  to  receive 
certain  allotments  of  victual  and  provifion  for  one's  mainte- 
nance n.  In  lieu  of  which  (efpecially  when  due  from  eccle- 
fiaflical  perfons)  a  penfion  or  fum  of  money  is  fometimes 
fubflituted0.     And  thefe  may  be  reckoned  another  fpecies 

1  M.iy  Edw.ir.  6. P.  18  Edxv.IV.  m  See  them   well  digelted-  in   Har- 

4  T.  10  Hen.  VII.  24.  26.   Suit.  637.  grave's  notes  on  Co.  Litt.  122.  (23). 

k  F.  N.  B.  88.    Salk.  637.  n  Finch,  I.  162. 

1  2  Sid.  8.  °  See  book  I.  ch.  S. 

(22)  A  fubjeft  may  have,  by  prefcription,  a  right  to  a  feveral 
fifhery  in  an  arm  of  the  fea.     4  T.  R.  437. 

( 23 )  The  alteration  made  in  the  text  in  confequence  of  the 
obfervations  of  Mr.  Hargrave  upon  this  fubjeft,  prove  the  candour 
and  liberality  of  the  learned  judge,  and  his  readinefs  to  correct  any 
inaccuracy,  when  it  was  pointed  out  to  him. 

Vol.  II.  E  of 
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of  incorporeal  hereditaments  ;  though  not  chargeable  on,  or 
iffuing  from,  any  corporeal  inheritance,  but  only  charged  on 
the  perfon  of  the  owner  in  refpecl:  of  fuch  his  inheritance. 
To  thefe  may  be  added, 

IX.  Annuities,  which  are  much  of  the  fame  nature  ; 
only  that  thefe  arife  from  temporal,  as  the  former  from  fpiri- 
tual  perfons.  An  annuity  is  a  thing  very  diftincT:  from  a 
rent-charge,  with  which  it  is  frequently  confounded  :  a  rent- 
charge  being  a  burthen  impofed  upon  and  iffuing  out  of  lands, 
whereas  an  annuity  is  a  yearly  fum  chargeable  only  upon  the 
perfon  of  the  grantor  p.  Therefore,  if  a  man  by  deed  grant 
to  another  the  fum  of  20/.  per  annum,  without  expreffing  out 
of  what  lands  it  fhall  iffue,  no  land  at  all  fhall  be  charged 
with  it ;  but  it  is  a  mere  perfonal  annuity  ;  which  is  of  fo 
little  account  in  the  law,  that  if  granted  to  an  eleemofynary 
corporation,  it  is  not  within  the  ftatutes  of  mortmain  q  ;  and 
yet  a  man  may  have  a  real  eftate  in  it,  though  his  fecurity  is 
merely  perfonal.  (24) 

r  a  j  1  X.  Rents  are  tine  laft  fpecies  of  incorporeal  heredita- 
ments. The  word  rent  or  render,  reditus,  fignifies  a  com- 
penfation  or  return,  it  being  in  the  nature  of  an  acknowledg- 
ment given  for  the  poffeffion  of  fome  corporeal  inheritance r. 
It  is  defined  to  be  a  certain  profit  iffuing  yearly  out  of  lands 
and  tenements  corporeal.  It  muft  be  a  profit ;  yet  there 
is  no  occafion  for  it  to  be,  as  it  ufually  is,  a  fum  of  money : 
for  fpurs,  capons,  horfes,  corn,  and  other  matters  may  be 
rendered,  and  frequently  are  rendered,  by  way  of  rent s. 
It  may  alfo  confift  in  fervices  or  manual  operations  ;  as,  to 
plough  fo  many  acres  of  ground,  to  attend  the  king  or  the 
lord  to  the  wars,  and  the  like  ;  which  fervices  in  the  eye  of 
the  law  are  profits.     This  profit  muft  alfo  be  certain  ;  or  that 

p  Co.  Lite.  144.  n  Ibid.z.  r  Co.  Litt.  1/14.  s  jyu^  I4Z. 

(24)   See  annuities  for  lives,  page  461,  pojl. 

which 
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which  may  be  reduced  to  a  certainty  by  either  party.  It 
muft  alfo  iffiie  yearly ;  though  there  is  no  occafion  for  it  to 
iflue  every  fucceflive  year ;  but  it  may  be  referved  every  fe- 
cond,  third,  or  fourth  year ' ;  yet,  as  it  is  to  be  produced  out  of 
the  profits  of  lands  and  tenements,  as  a  recompenfe  for  being 
permitted  to  hold  or  enjoy  them,  it  ought  to  be  referved  yearly, 
becaufe  thofe  profits  do  annually  arife  and  are  annually  re- 
newed. It  muft  ijfue  out  of  the  thing  granted,  and  not  be  part 
of  the  land  or  thing  itfelf ;  wherein  it  differs  from  an  excep- 
tion in  the  grant,  which  is  always  of  part  of  the  thing  granted". 
It  muft,  laftly,  iffue  out  of  lands  and  tenements  corporeal  -  that 
is,  from  fome  inheritance  whereunto  the  owner  or  grantee  of 
the  rent  may  have  recourfe  to  diftrein.  Therefore  a  rent  can- 
not be  referved  out  of  an  advowfon,  a  common,  an  office,  a 
franchife,  or  the  like  w.  But  a  grant  of  fuch  annuity  or  fum 
may  operate  as  a  perfonal  contract,  and  oblige  the  grantor 
to  pay  the  money  referved,  or  fubject  him  to  an  action  of 
debt  "(25):  though  it  doth  not  affect  the  inheritance,  and 
is  no  legal  rent  in  contemplation  of  law. 

There  are  at  common  law  y  three  manner  of  rents,  rent- 
fervice,  rent-charge,  and  rent-feck.  Rent-fervice  is  fo  called 
becaufe  it  hath  fome  corporeal  fervice  incident  to  it,  as  at  the  [  42  "] 
leaft  fealty  or  his  feodal  oath  of  fidelity  \  For,  if  a  tenant 
holds  his  land  by  fealty,  and  ten  {hillings  rent  •,  or  by  the  fer- 
vice of  ploughing  the  lord's  land,  and  five  millings  rent ;  thefe 
pecuniary  rents,  being  connected  with  perfonal  fervices,  are 
therefore  called  rent-fervice.  And  for  thefe,  in  cafe  they  be 
behind,  or  arrere,  at  the  day  appointed,  the  lord  may  diftrein 

f  Co.Litt.  47.  "  Hid  47- 

"  Plowd.  13.     8  Rep.  71.  y  Litt.  §  213. 

w  Co.  Litt.  144.  z  Co.  Litt.  142. 

(25)  There  can  be  no  doubt  but  the  leffee  of  tithes,  an  advow- 
fon, or  any  incorporeal  hereditament,  would  be  liable  to  an  action 
of  debt  for  the  rent  agreed  upon.  See  2  Woodd,  69.  where  this 
paffage  is  taken  notice  of. 

E  2  of 
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of  common  right,  without  referving  any  fpecial  power  of 
diftrefs  ;  provided  he  hath  in  himfelf  the  reverfion,  or  future 
eftate  of  the  lands  and  tenements,  after  the  leafe  or  particular 
eftate  of  the  leiTee  or  grantee  is  expired  a.  A  rent-charge  is 
where  the  owner  of  the  rent  hath  no  future  intereft,  or  rever- 
fion expectant  in  the  land :  as  where  a  man  by  deed  maketh 
over  to  others  his  whole  eftate  in  fee-fimple,  with  a  certain 
rent  payable  thereout,  and  adds  to  the  deed  a  covenant  or 
claufe  of  diftrefs,  that  if  the  rent  be  arrere,  or  behind,  it  (hall 
be  lawful  to  diftrein  for  the  fame.  In  this  cafe  the  land  is 
liable  to  the  diftrefs,  not  of  common  right,  but  by  virtue  of 
the  claufe  in  the  deed  j  and  therefore  it  is  called  a  rent-charge, 
becaufe  in  this  manner  the  land  is  charged  with  a  diftrefs  for 
the  payment  of  it  b  (26).  Rent-feck,  reditus  Jiccus,  or  barren 
rent,  is  in  effect  nothing  more  than  a  rent  referved  by  deed, 
but  without  any  claufe  of  diftrefs. 

There  are  alio  other  fpecies  of  rents,  which  are  reducible 
to  thefe  three.  Rents  of  ajfife  are  the  certain  eftablifhed  rents 
of  the  freeholders  and  antient  copyholders  of  a  manor c, 
which  cannot  be  departed  from  or  varied.  Thofe  of  the 
freeholders  are  frequently  called  chief- rents,  reditus  capitales  ; 
and  both  forts  are  indifferently  denominated  quit-rents,  quieti 
reditus  ;  becaufe  thereby  the  tenant  goes  quit  and  free  of  all 
other  fervices.  When  thefe  payments  were  referved  in  filver 
or  white  money,  they  were  antiently  called  •white-rents,  or 
blanchfarms,  reditus  albi d  ;  in  contradiftinction  to  rents  re- 
ferved in  work,  grain,  or  bafer  money,  which  were  called 
[  43  3  reditus  nigri,  or  black-mail  *.  Rack-rent  is  only  a  rent  of  the 
full  value  of  the  tenement,  or  near  it.  A  fee-farm  rent  is  .a 
rent -charge  iffuing  out  of  an  eftate  in  fee  ;  of  at  leaft  one- 

:;  I.itt.  §  215.  d   In  Scotland  this  kind  ot  finall  pay- 

b  Co.  Litt.  I43.  ment  is  called  blanch-holding,  ex  reditus 

c   2  Inft.  19.  albae firmae.  e   %  Inft.  19. 

p  (26)  A  clear    rent-charge   mull   be   free   from   the  land-tax. 

Doug.  602. 

fourth 
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fourth  of  the  value  of  the  lands,  at  the  time  of  its  referv- 
ation  f :  for  a  grant  of  lands,  referving  fo  confiderable  a  rent, 
is  indeed  only  letting  lands  to  farm  in  fee-fimple  inftead  of 
the  ufual  methods  for  life  or  years  (27). 

These  are  the  general  divifions  of  rent ;  but  the  difference 
between  them  (in  refpedt  to  the  remedy  for  recovering  them) 
is  now  totally  abolifhed  ;  and  all  perfons  may  have  the  like 
remedy  by  diftrefs  for  rents-feck,  rents  of  affife,  and  chief- 
rents,  as  in  cafe  of  rents  referved  upon  leafe  g  (28). 

Rent  is  regularly  due  and  payable  upon  the  land  from 
whence  it  iffues,  if  no  particular  place  is  mentioned  in  the 
refervation  h  :  but  in  cafe  of  the  king,  the  payment  muft  be 
either  to  his  officers  at  the  exchequer,  or  to  his  receiver  in 
the  country "'.  And  ftri£Hy  the  rent  is  demandable  and 
payable  before  the  time  of  funfet  of  the  day  whereon  it  is 
referved k  ;  though  perhaps  not  abfolutely  due  till  mid- 
night1 (29). 

f  Co.  Litt.  143.  k  Co.Litt.  302.     1  Anderf.  253. 

s  Stat.  4  Geo.  II.  c.  48.  '  1  Saund.  287.     Free.  Chanc.  555, 

h  Co.  Litt.  201.  Salk.  578. 
1  4  Rep-  73- 


(27 )  Mr.  Hargrave  is  of  opinion,  that  the  quantum  of  the  rent 
is  not  effential  to  create  a  fee-farm.  Harg.  Co.  Litt.  145  b.  n.  5.  ; 
where  he  differs  from  Mr.  Douglas,  who  had  thought  that  a  fee- 
farm  was  not  neceffarily  a  rent-charge,  but  might  alfo  be  a  rent- 
feck.     Doug.  605. 

(28)  That  is,  for  fuch  as  had  been  paid  for  three  years,  within 
20  years  before  the  palling  of  that  act,  or  for  fuch  as  have  been 
fince  created.     4  Geo.  II.  c.  28.  f.  5.     Doug.  602. 

(29 )  If  the  leflbr  dies  before  funfet  on  the  day  upon  which  the 
rent  is  demandable,  it  is  clearly  fettled  that  the  rent  unpaid  is  due 
to  his  heir,  and  not  to  his  executor  ;  but  if  he  dies  after  funfet  and 
before  midnight,  it  feems  to  be  the  better  opinion,  that  it  fhall  go 
to  the  executor,  and  not  to  the  heir.     1  P.  Wms.  178. 

E  3  With 
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With  regard  to  the  original  of  rents,  fomething  will  be 
faid  in  the  next  chapter  ;  and,  as  to  diftreffes  and  other 
remedies  for  their  recovery,  the  do£trine  relating  thereto, 
and  the  feveral  proceedings  thereon,  thefe  belong  properly  to 
the  third  part  of  our  commentaries,  which  will  treat  of  civil 
injuries,  and  the  means  whereby  they  are  redreffed. 
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CHAPTER  THE  FOURTH. 

of  the  FEODAL  SYSTEM. 


TT  is  impofTible  to  underftand,  with  any  degree  of  accu- 
racy, either  the  civil  conititution  of  this  kingdom  (1),  or 
the  laws  which  regulate  it's  landed  property,  without  fome 
general  acquaintance  with  the  nature  and  doctrine  of  feuds, 
or  the  feodal  law:  a  fyfrem  fo  univerfally  received  through- 
out Europe  upwards  of  twelve  centuries  ago,  that  fir  Henry 
Spelman  a  does  not  fcruple  to  call  it  the  law  of  nations  in  our 
weftern  world.  This  chapter  will  be  therefore  dedicated  to 
this  inquiry.  And  though,  in  the  courfe  of  our  obfervations 
in  this  and  many  other  parts  of  the  prefent  book,  we  may 
have  occafion  to  fearch  pretty  highly  into  the  antiquities  of 
our  Englifh  jurifprudence,  yet  furely  no  induftrious  ftudent 
will  imagine  his  time  mifemployed,  when  he  is  led  to  confider 
that  the  obfolete  doctrine  of  our  laws  are  frequently  the 
foundation  upon  which  what  remains  is  erected  j  and  that 
it  is  impracticable  to  comprehend  many  rules  of  the  modern 

a  Of  parliaments,  57. 


( I )  An  intimate  acquaintance  with  the  feodal  fyftem  is  abfo- 
lutely  neceflary  to  the  attainment  of  a  comprehenfive  knowledge  of 
the  firil  principles  and  progrefs  of  our  conftitution.  And  this 
fubject,  in  my  opinion,  might  with  great  propriety  have  preceded 
the  chapter  upon  parliament.  The  authority  of  lord  Coke,  upon 
conftitutional  queftions,  is  greatly  diminifhed  by  his  neglect  of  the 
ftudy  of  the  feodal  law  :  which  fir  Henry  Spelman,  who  well  knew 
its  value  and  importance,  feelingly  laments :  "  I  do  marvel  many 
*'  times,  that  my  lord  Coke,  adorning  our  law  with  fo  many  flowers 
"  of  antiquity  and  foreign  learning,  hath  not  turned  into  this  field, 
"  from  whence  fo  many  roots  of  our  law  have,  of  old,  been  taken 
"  and  tranfplanted."     Spelm.  Orlg.  of  Terms,  c.  viii. 

E  4  law, 
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law,  in  a  fcholar-like  fcientifical  manner,  without  having  re- 
courfe  to  the  antient.  Nor  will  thefe  refearches  be  altogether 
void  of  rational  entertainment  as  well  as  ufe :  as  in  viewing 
the  majeftic  ruins  of  Rome  or  Athens,  of  Balbec  or  Palmyra, 
it  adminifters  both  pleafure  and  inftru£Hon  to  compare  them 
with  the  draughts  of  the  fame  edifices,  in  their  priftine  pro* 
portion  and  fplendour. 

r  .„  -j  The  conftitution  of  feuds  b  had  its  original  from  the 
military  policy  of  the  northern  or  Celtic  nations,  the  Goths, 
the  Huns,  the  Franks,  the  Vandals,  and  the  Lombards, 
who  all  migrating  from  the  fame  officina  gentium,  as  Crag 
very  juftly  entitles  itc,  poured  themfelves  in  vaft  quantities 
into  all  the  regions  of  Europe,  at  the  declenfion  of  the 
Roman  empire.  It  was  brought  by  them  from  their  own 
countries,  and  continued  in  their  refpetttve  colonies  as  the 
mod  likely  means  to  fecure  their  new  acquifitions :  and  to 
that  end,  large  diftrifts  or  parcels  of  land  were  allotted  by 
the  conquering  general  to  the  fuperior  officers  of  the  army, 
and  by  them  dealt  out  again  in  fmaller  parcels  or  allotments 
to  the  inferior  officers  and  mo'ft  deferving  foldiers  d.  Thefe 
allotments  were  called  feoda,  feuds,  fiefs  or  fees  ;  which  laft 
appellation  in  the  northern  language  e  fignifies  a  condi- 
tional flipend  or  reward  f.     Rewards  or  ftipends  they  evi- 

b  SeeSpelmaii;  of  feuds,  and  Wright,  derived  the  udal  right  in  Finland,  tsfc. 
of  tenures,  per  tot.  (See  Mac  Doual  Inft.  part  a.)  Now  the 
c   Dc  jure  feod.  19,  20.  tranfpofition  of  thefe    northern    fylla- 
d  Wright,  7.  bles,    alloBty,    will   give    us    the    true 
e   Spelm.  Gl.  216.  etymology  of  the  allodium,  or  abfolute 
'   Pontoppidan,      in    his     hiftory  of  property  of  the  feudifts  (2);  as,  by  a 
Norway,     (page  290)      obferves,    that  fimilar    combination  of  the  latter  fyl- 
iri  the     northern    languages  CQ^   figni-  lable  with    the   word  fee,  (which  fi^- 
fies  prcprietas  and  ail    Mum.     Hence  nifies,  we  have  feen,  a  conditional  re- 
he    derives  the    OUfjal    right    in   thofe  ward  or  ftipend)   feCoOh  ox  feodum  will 
countries;  and   thence   too    perhaps    is  denote  ftipendiary  property. 

(2)  This  is  the  fame  as  all-hood  m  Englifh,  and  is  fuggeited  as 
the  derivation  of  allodium  in  Woll.  Religion  of  Nat.  del.  p.  136. 

This   unqueftionably   is   the    true   etymology.     Though   Dr. 

Robertfon  adopts  the   derivation   of  allodium  from  an  and  lot,  or 

allotment,  the  mode  of  dividing  what  was  not  granted  as  ftipen- 
diary 
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dently  were  :  and  the  condition  annexed  to  them  was,  that 
the  pofleflbr  mould  do  fervice  faithfully,  both  at  home  and 
in  the  wars,  to  him  by  whom  they  were  given  ;  for  which 
purpofe  he  took  the  jur amentum  jtdelitatist  or  oath  of  fealty5  : 
and  in  cafe  of  the  breach  of  this  condition  and  oath,  by  not 
performing  the  ftipulated  fervice,  or  by  deferting  the  lord  in 
battle,  the  lands  were  again  to  revert  to  him  who  granted 
them  ". 

Allotments,  thus  acquired,  naturally  engaged  fuch  as 
accepted  them  to  defend  them  :  and,  as  they  all  fprang  from 
the  fame  right  of  conqueft,  no  part  could  fubfift  independent  L  4°J 
of  the  whole  ;  wherefore  all  givers  as  well  as  receivers  were 
mutually  bound  to  defend  each  other's  pofleffions.  But,  as 
that  could  not  effectually  be  done  in  a  tumultuous  irregular 
way,  government,  and  to  that  purpofe  fubordination,  was 
necefTary.  Every  receiver  of  lands,  or  feudatory,  was  there- 
fore bound,  when  called  upon  by  his  benefactor,  or  imme- 
diate lord  of  his  feud  or  fee,  to  do  all  in  his  power  to  defend 
him.  Such  benefactor  or  lord  was  likewife  fubordinate  to, 
and  under  the  command  of,  his  immediate  benefactor  or  fupe- 
rior  ;  and  fo  upwards  to  the  prince  or  general  himfelf :  and  j 

the  feveral  lords  were  alfo  reciprocally  bound,  in  their  refpec- 
tive  gradations,  to  protect  the  pofleffions  they  had  given. 
Thus  the  feodal  connexion  was  eftablifhed,  a  proper  mili- 
tary fubjection  was  naturally  introduced,  and  an  army  of 
feudatories  was  always  ready  enlifted,  and  mutually  prepared 
to  mufter,  not  only  in  defence  of  each  man's  own  feveral  pro- 

8  See  this  oath  explained  at  large  in  Feud.  I.  2.  t.  7. 
h  Feud,  l.l.t.  24, 

diary  property  ;  and  he  relates  the  memorable  ftory  of  the  fierce 
foldier  who  refufed  to  grant  a  facred  vafe  to  his  general  Clovis,  the 
founder  of  the  French  monarchy>  who  wifhed  to  return  it  at 
the  requeft  of  the  bifhop  to  the  church  from  which  it  had  been 
taken  as  fpoil,  by  ftriking  it  violently  with  his  battle-axe,  and  de- 
claring "  that  you  mould  have  nothing  but  that  to  which  the  lot 
"  gives  you  a  right !"  Hijl.  of  Ch.  V.  1  vol.  notes  7  and  8. 

perty, 
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perty,  but  alfo  in  defence  of  the  whole,  and  of  every  part 
of  this  their  newly-acquired  country  '  ;  the  produce  of  which 
conftitution  was  foon  fufliciently  vifible  in  the  flrength  and 
fpirit  with  which  they  maintained  their  conquefts. 

The  univerfality  and  early  ufe  of  this  feodal  plan,  among 
all  thofe  nations,  which  in  complaifance  to  the  Romans  v/e 
(till  call  barbarous,  may  appear  from  what  is  recorded  k  of 
the  Cimbri  and  Teutones,  nations  of  the  fame  northern  ori- 
ginal as  thofe  whom  we  have  been  defcribing,  at  their  firft 
irruption  into  Italy  about  a  century  before  the  Chriftian  3era. 
They  demanded  of  the  Romans,  "  ut  martins  populus  aliquid 
"fibi  terrae  daret.  qua  ft jltpendium  ;  caeterum,  ut  vellet,  mani- 
*•  bus  atque  armis  fuis  uteretur"  The  fenfe  of  which  may  be 
thus  rendered  ;  they  defired  ftipendiary  lands  (that  is,  feuds) 
to  be  allowed  them,  to  be  held  by  military  and  other  perfonal 
fervices,  whenever  their  lord  fhould  call  upon  them.  This 
was  evidently  the  fame  conftitution  that  difplayed  itfelf  more 
fully  about  feven  hundred  years  afterwards  ;  when  the  Salii, 
Burgundians,  and  Franks  broke  in  upon  Gaul,  the  Vifigoths 
C  47  ]  on  Spain,  and  the  Lombards  upon  Italy  ;  and  introduced 
with  themfelves  this  northern  plan  of  polity,  ferving  at  once 
to  diftribute  and  to  protect  the  territories  they  had  newly 
gained.  And  from  hence  too  it  is  probable  that  the  emperor 
Alexander  Severus  '  took  the  hint  of  dividing  lands  con- 
quered from  the  enemy  among  his  generals  and  victorious 
foldiery,  duly  flocked  with  cattle  and  bondmen,  on  condition 
of  receiving  military  fervice  from  them  and  their  heirs  for  ever. 

Scarce  had  thefe  northern  conquerors  eftabliihed  them- 
felves in  their  new  dominions,  when  the  wifdom  of  their 
conftitutions,  as  well  as  their  perfona  valour,  alarmed  all  the 

'  Wright,  8.  "  defenderent.     Addidit  fane   bis   et  ani- 

k  L.Florvs,  I.  3.  c.  3.  "  malia  et  fervos,   ut  pojfent  colere  quod 

'  "  Sola,    quae    de    hoftibus   capta  funt  "  acceberant ;    ne  per   inopiam   hominum 

"  limitaneis  ducibus  &  militibus  donai'it  ;  "  vel  per  fenectutem  defererentur    rura 

"  ita  ut  eorum  it  a  ejjfent,  ft  haeredes   Mo*  "  vicina     barbariae,     quod    turpijjimum 

"  rum   militarent,    nee   unquam  ad  pri-  "  Me   ducebat."  (./El.  Lamprid.   in  -vita 


"  Hjatot    pertinerent :      dicens      attentius      Alex.  S  wri.) 
"  illoi    militaturos,  Ji   etiam  fua    rura 


princes 
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princes  of  Europe,  that  is,  of  thofe  countries  which  had 
formerly  been  Roman  provinces,  but  had  revolted,  or  were 
deferted  by  their  old  mailers,  in  the  general  wreck  of  the 
empire.  Wherefore  mod,  if  not  all,  of  them  thought  it  ne- 
cefTary  to  enter  into  the  fame  or  a  fimilar  plan  of  policy.  For 
whereas,  before,  the  pofTeflions  of  their  fubje&s  were  per- 
fectly allodial,  (that  is,  wholly  independent,  and  held  of  no 
fuperiorat  all,)  now  they  parcelled  out  their  royal  territories, 
or  perfuaded  their  fubjetts  to  furrender  up  and  retake  their 
own  landed  property,  under  the  like  feodal  obligations  of 
military  fealty  m.  And  thus,  in  the  compafs  of  a  very  few 
years,  the  feodal  conftitution,  or  the  do£lrine  of  tenure,  ex- 
tended itfelf  over  all  the  weftern  world.  Which  alteration  of 
landed  property,  in  fo  very  material  a  point,  neceflarily  drew 
after  it  an  alteration  of  laws  and  cuftoms :  fo  that  the  feodal 
laws  foon  drove  out  the  Roman,  which  had  hitherto  fo  uni- 
verfally  obtained,  but  now  became  for  many  centuries  loft  and 
forgotten ;  and  Italy  itfelf  (as  fome  of  the  civilians,  with 
more  fpleen  than  judgment,  have  exprefTed  it)  belluinasyatque 
ferinaSy  immanefque  Longobardorum  leges  accept i  n. 

But  this  feodal  polity,  which  was  thus  by  degrees  efta- 
bliftied  over  all  the  continent  of  Europe,  feems  not  to  have  [  48  ] 
been  received  in  this  part  of  our  ifland,  at  leaft  not  univer- 
sally, and  as  a  part  of  the  national  conftitution,  till  the  reign 
of  William  the  Norman  .  Not  but  that  it  is  reafonable  to 
believe,  from  abundant  traces  in  our  hiftory  and  laws,  that 
even  in  the  times  of  the  Saxons,  who  were  a  fwarm  from 
what  fir  William  Temple  calls  the  fame  northern  hive,  fome- 
thing  fimilar  to  this  was  in  ufe;  yet  not  fo  extenfively,  nor 
attended  with  all  the  rigour  that  was  afterwards  imported  by 
the  Normans.  For  the  Saxons  were  firmly  fettled  in  this 
ifland,  at  leaft  as  early  as  the  year  600  :  and  it  was  not  till 
two  centuries  after,  that  feuds  arrived  to  their  full  vigour  and 
maturity,  even  on  the  continent  of  Europe  p. 

m  Wright,  10.  °Spelra.  Gloff.  ar.8.     Bract./.  2. 

0  Gravir.  Orig.  /.  1.  §  139.  *.  16.  §  7.  p  Crag.  /.  3.  /.  4. 

This 
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This  introduction  however  of  the  feudal  tenures  into  Eng- 
land, by  king  William,  does  not  feem  to  have  been  effected, 
immediately  after  the  conquefl,  nor  by  the  mere  arbitrary  will 
and  power  of  the  conqueror  j  but  to  have  been  gradually  efta- 
blilhed  by  the  Roman  barons,  and  others,  in  fuch  forfeited 
lands  as  they  received  from  the  gift  of  the  conqueror,  and 
afterwards  univerfally  confented  to  by  the  great  council  of 
the  nation  long  after  his  title  was  eftablifhed.  Indeed,  from 
the  prodigious  flaughter  of  the  Englifh  nobility  at  the  battle 
of  Haftings,  and  the  fruitlefs  infurrections  of  thofe  who  fur- 
vived,  fuch  numerous  forfeitures  had  accrued,  that  he  was 
able  to  reward  his  Norman  followers  with  very  large  and  ex- 
tenfive  pofTeflions :  which  gave  a  handle  to  the  monkifh  hif- 
torians,  and  fuch  as  have  implicitly  followed  them,  to  repre- 
fent  him  as  having  by  right  of  the  fword  feized  on  all  the 
lands  of  England,  and  dealt  them  out  again  to  his  own  fa- 
vourites. A  fuppofition,  grounded  upon  a  miftaken  fenfe  of 
the  word  conquejl ;  which,  in  it's  feodal  acceptation,  fignifies 
no  more  than  acquifition  ,•  and  this  has  led  many  hafty  writers 
into  a  ftrange  hiftorical  miftake,  and  one  which,  upon  the 
T  40  1  flighteft  examination,  will  be  found  to  be  moft  untrue.  How- 
ever, certain  it  is,  that  the  Normans  now  began  to  gain  very 
large  pofTeflions  in  England  ;  and  their  regard  for  the  feodal 
law  under  which  they  had  long  lived,  together  with  the  king's 
recommendation  of  this  policy  to  the  Englifh,  as  the  befl 
way  to  put  themfelves  on  a  military  footing,  and  thereby  to 
prevent  any  future  attempts  from  the  continent,  were  pro- 
bably the  reafons  that  prevailed  to  effect  its  eftablifhment  here 
by  law.  And,  though  the  time  of  this  great  revolution  in 
our  landed  property  cannot  be  afcertained  with  exactnefs,  yet 
there  are  fome  circumftances  that  may  lead  us  to  a  probable 
conjecture  concerning  it.  For  we  learn  from  the  Saxon 
chronicle  q,  that  in  the  nineteenth  year  of  king  William's 
reign  an  invafion  was  apprehended  from  Denmark  j  and  the 
military  conftitution  of  the  Saxons  being  then  laid  afide,  and 
no  other  introduced  in  it's  ftead,  the  kingdom   was    wholly 

«  A.  D.  1085. 

defence- 


Ch.  4.  of  Things.  49 

defencelefs  ;  which  occafioned  the  king  to  bring  over  a  large 
army  of  Normans  and  Bretons,  who  were  quartered  upon 
every  landholder,  and  greatly  opprefTed  the  people.  This 
apparent  weaknefs,  together  with  the  grievances  occafioned 
by  a  foreign  force,  might  co-operate  with  the  king's  remon- 
flrances,  and  the  better  incline  the  nobility  to  liften  to  his 
propofals  for  putting  them  in  a  pofture  of  defence.  For  as 
foon  as  the  danger  was  over,  the  king  held  a  great  council  to 
inquire  into  the  ftate  of  the  nation  r ;  the  immediate  confe- 
quence  of  which  was  the  compiling  of  the  great  furvey  called 
domefday-book  which  was  finifhed  in  the  next  year :  and  in 
the  latter  end  of  that  very  year  the  king  was  attended  by  all 
his  nobility  at  Sarum  ;  where  all  the  principal  landholders 
fubmitted  their  lands  to  the  yoke  of  military  tenure,  became 
the  king's  vafals,  and  did  homage  and  fealty  to  his  person8. 
This  may  poflibly  have  been  the  rera  of  formally  introducing 
the  feodal  tenures  by  law  ;  and  perhaps  the  very  law,  thus 
made  at  the  council  of  Sarum,  is  that  which  is  ilill  extant l,  [  50  ] 
and  couched  in  thefe  remarkable  words:  "  Statuimus,  utomnes 
"  libcri  homines  foedere  et  facramento  ajjirmenty  quod  intra  et 
"  extra  univerfum  regnum  Anglia  Wilhelmo  regi  domino  fuo 
"  f deles  ejfe  vo/unt ;  terras  et  honor es  illius  omni  jidelitate  ubique 
tf  fervare  cum  eo,  et  contra  inimicos  et  alien  igenas  defendere." 
The  terms  of  this  law  (as  fir  Martin  Wright  has  obferved  u) 
are  plainly  feodal :  for,  firft,  it  requires  the  oath  of  fealty, 
which  made,  in  the  fenfe  of  the  feudifts,  every  man  that  took 
it  a  tenant  or  vafal :  and,  fecondly,  the  tenants  obliged  them- 
felves  to  defend  their  lords'  territories  and  titles  againft  all 
enemies  foreign  and  domeftic.  But  what  clearly  evinces  the 
legal  eftablifhment  of  this  fyftem,  is  another  law  of  the  fame 
collection^  which  exacts  the  performance  of  the  military 
feodal  fervices,  as  ordained  by  the  general  council.  ft  Omnes 

r    Rex    tenmt  magnum  concilium,  ct  fubdidere,   ejufque  fac~li  font   mafolli,    ac 

graves  fermones  habuit  cum  fois  proceri-  ei  jidtlitatis  juramenta   praejliterunt,  fe 

bus  de  bcic  terra  ;  quo  mode-  incohretur,et  contra   alios  quofcunque  illi  Jidos  futuros, 

a  quibus  hominibus.      Cbron.  Sax.  ibid.  Cbron.  Sax.  A.  D.  1086. 

s  Omnes  praedia  tcnentes,quotquot  ef-  *  cap.  £2.     Wilk.  228. 

fent  notae  melioris  per  totam  Angliam,  u  Tenures,  66. 

ejus  homines  facli  font,  et  omnes  fe  illi  w  cap,  58,     Wilk,  388. 

"  comitesy 
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"  comites,  et  barones,  et  militesy  et  fervientes,  et  univerft  liberi 
"  homines  totius  regni  fiojlri  pr<tdic7iy  habeant  et  teneant  fe  fern- 
"  per  bene  in  armis  et  in  equis,  ut  decet  et  oportet :  et  ftnt  femper 
"  prompti  et  bene  parati,  ad  fervitium  fuum  integrum  nobis  ex- 
u  plendum  et  per  agendum  y  cum  opus  fuerit :  fecundum  quod  nobis 
"  debent  de  feodis  et  tenement  is  fuis  de  jure  facer ey  et  Jicut  ill  is 
M  Jlatuimus per  commune  concilium  totius  regni  nojlri praedicli." 

This  new  polity  therefore  feems  not  to  have  been  impofed 
by  the  conquerer,  but  nationally  and  freely  adopted  by  the 
general  aflembly  of  the  whole  realm,  in  the  fame  manner  as 
other  nations  of  Europe  had  before  adopted  it,  upon  the  fame 
principle  of  felf-fecurity.  And,  in  particular,  they  had  the 
recent  example  of  the  French  nation  before  their  eyes  ;  which 
had  gradually  furrendered  up  all  it's  allodial  or  free  lands  into 
the  king's  hands,  who  reftored  them  to  the  owners  as  a  bene- 
ficium  or  feud,  to  be  held  to  them  and  fuch  of  their  heirs  as 
they  previoufly  nominated  to  the  king  :  and  thus  by  degrees 
all  the  allodial  eftates  in  France  were  converted  into  feuds, 
and  the  freemen  became  the  vafals  of  the  crown  x.  The  only 
difference  between  this  change  of  tenures  in  France,  and  that 
r  -i  in  England,  was,  that  the  former  was  effected  gradually  by 
the  confent  of  private  perfons ;  the  latter  was  done  at  once, 
all  over  England,  by  the  common  confent  of  the  nation  y. 

In  confequence  of  this  change,  it  became  a  fundamental 
maxim  and  neceflary  principle  (though  in  reality  a  mere 
fi&ion)  of  our  Englifh  tenures,  "  that  the  king  is  the  uni- 
"  verfal  lord  and  original  proprietor  of  all  the  lands  in  his 
"  kingdom  z :  and  that  no  man  doth  or  can  poflefs  any  part 
"  of  it,  but  what  has  mediately  or  immediately  been  derived 
"  as  a  gift  from  him,  to  be  held  upon  feodal  fervices."  For 
this  being  the  real  cafe  in  pure,  original,  proper  feuds,  other 
nations  who  adopted  this  fyftem  were  obliged  to  act  upon  the 

x  Montefq.  Sp.  L.  b.  31.  c.  8.  fervin?  an  annual  render  of  the  fifth  part 

y  Phardoh  thus    acquired  the  doir.i-  of  their  value.     (Gen.  c.  xlvii.) 
nion  of  all  the    lands   in    Egypt,  and  z  Tout  fv.it  in  luy,  et  <vient  de  luy  at 

granted  them  out  to  the  Egyptians,  re-  commencement,    (M.  24  Edvj.  III.  6j.) 

fame 
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fame  fuppofition,  as  a  fubftru£tion  and  foundation  of  their 
new  polity,  though  the  fact  was  indeed  far  otherwife.  And 
indeed,  by  thus  confenting  to  .the  introduction  of  feodal  te- 
nures, our  Englifh  ancestors  probably  meant  no  more  than  to 
put  the  kingdom  in  a  date  of  defence  by  eftablifhing  a  mili- 
tary fyftem ;  and  to  oblige  themfelves  (in  refpect  of  their 
lands)  to  maintain  the  king's  title  and  territories,  with  equal  t 
vigour  and  fealty,  as  z/~they  had  received  their  lands  from  his 
bounty  upon  thefe  exprefs  conditions,  as  pure,  proper,  bene- 
ficiary feudatories.  But  whatever  their  meaning  was,  the 
Norman  interpreters,  (killed  in  all  the  niceties  of  the  feodal 
constitutions,  and  well  underftanding  the  import  and  extent 
of  the  feodal  terms,  gave  a  very  different  construction  to  this 
proceeding  :  and  thereupon  took  a  handle  to  introduce  not 
only  the  rigorous  doctrines  which  prevailed  in  the  duchy  of 
Normandy,  but  alfo  fuch  fruits  and  dependencies,  fuch  hard- 
fhips  and  fervices,  as  were  never  known  toother  nations*  ; 
as  if  the  Englifh  had,  in  fact  as  well  as  theory,  owed  every 
thing  they  had  to  the  bounty  of  their  fovereign  lord. 

Our  anceftors,  therefore,  who  were  by  no  means  benefi- 
ciaries, but  had  barely  confented  to  this  fiction  of  tenure  from 
the  crown,  as  the  bafis  of  a  military  difcipline,  with  reafon  [  p  2  1 
looked  upon  thefe  deductions  as  grievous  impositions,  and 
arbitrary  conclusions  from  principles  that,  as  to  them,  had 
no  foundation  in  truth b.  However,  this  king  and  his  fon 
William  Rufus  kept  up  with  a  high  hand  all  the  rigours  of 
the  feodal  doctrines :  but  their  fucceffor  Henry  I.  found  it 
expedient,  when  he  fet  up  his  pretensions  to  the  crown,  to 
promife  a  restitution  of  the  laws  of  king  Edward  the  con- 
feflor,  or  antient  Saxon  fyftem  ;  and  accordingly,  in  the  firft 
year  of  his  reign,  granted  a  charter ' ,  whereby  he  gave  up 
the  greater  grievances,  but  (till  referved  the  fiction  of  feodai 
tenure,  for  the  fame  military  purpofes  which  engaged  his 
father  to  introduce  it.  But  this  charter  was  gradually  broken 
through,  and  the  former  grievances  were  revived  and  aggra- 
vated, by  himfelf  and  fucceeding  princes  ;  till  in  the  reign  of 
a  Spelm.  of  feuds,  c.  2?.  b  Wright,  81.  c  LL.  Hen.  1.  c  i. 

king 
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king  John  they  became  fo  intolerable,  that  they  occafioned 
his  barons,  or  principal  feudatories,  to  rife  up  in  arms  againft 
him  ;  which  at  length  produced  the  famous  great  charter  at 
Runing-mead,  which,  with  fome  alterations,  was  confirmed 
by  his  fon  Henry  III.  And,  though  it's  immunities  (efpe- 
cially  as  altered  on  it's  laft  edition  by  his  fond)  are  very 
greatly  fhort  of  thofe  granted  by  Henry  I.,  it  was  juftly 
efteemed  at  the  time  a  vail  acquifition  to  Englifh  liberty. 
Indeed  by  the  farther  alteration  of  tenures  that  has  fince 
happened,  many  of  thefe  immunities  may  now  appear,  to  a 
common  obferver,  of  much  lefs  confequence  than  they  really 
were  when  granted  :  but  this,  properly  confidered,  will 
fhew,  not  that  the  acquifitions  under  John  were  fmall,  but 
that  thofe  under  Charles  were  greater.  And  from  hence  alfo 
arifes  another  inference  •,  that  the  liberties  of  Englishmen  are 
not  (as  fome  arbitrary  writers  would  reprefent  them)  mere 
infringements  of  the  king's  prerogative,  extorted  from  our 
princes  by  taking  advantage  of  their  weaknefs ;  but  a  reftor- 
ation  of  that  antient  conftitution,  of  which  our  anceftors  had 
been  defrauded  by  the  art  and  fineffe  of  the  Norman  lawyers, 
rather  than  deprived  by  the  force  of  the  Norman  arms. 

[  53  ]  Having  given  this  fhort  hiitory  of  their  rife  and  progrefs, 
we  will  next  confider  the  nature,  doctrine,  and  principal 
laws  of  feuds ;  wherein  we  fhall  evidently  trace  the  ground- 
work of  many  parts  of  our  public  polity,  and  alfo  the  origi- 
nal of  fuch  of  our  own  tenures  as  were  either  abolifhed  in 
the  laft  century,  or  ftill  remain  in  force. 

The  grand  and  fundamental  maxim  of  all  feodal  tenure 
is  this:  that  all  lands  were  originally  granted  out  by  the  fo-- 
vereign,  and  are  therefore  holden,  either  mediately  or  imme- 
diately, of  the  crown.  The  grantor  was  called  the  proprie- 
tor, or  lord :  being  he  who  retained  the  dominion  or  ulti- 
mate property  of  the  feud  or  fee ;  and  the  grantee,  who  had 
only  the  ufe  and  pofTefTion,  according  to  the  terms  of  the 
grant,  was  ftyled  the  feudatory  or  vafal,  which  was  only  an- 
other name  for  the  tenant,  or  holder  of  the  lands  •,  though,  on 

d  9  Ben,  III, 
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account  of  the  prejudices  which  we  have  juftly  conceived 
againft  the  doctrines  that  were  afterwards  grafted  on  this  fyf- 
tem,  we  now  ufe  the  word  vafal  opprobrioufly,  as  fynonymous 
to  flave  or  bondman  (3 ).  The  manner  of  the  grant  was  by  words 
of  gratuitous  and  pure  donation,  dedi  et  concejji ;  which  are  dill 
the  operative  words  in  our  modern  infeodations  or  deeds  of 
feoffment.  This  was  perfected  by  the  ceremony  of  corporal 
inveftiture,  or  open  and  notorious  delivery  of  poffeffion  in 
the  prefence  of  the  other  vafals  ;  which  perpetuated  among 
them  the  sera  of  the  new  acquifition,  at  a  time  when  the  art 
of  writing  was  very  little  known  :  and  therefore  the  evidence 
of  property  was  repofed  in  the  memory  of  the  neighbour- 
hood ;  who,  in  cafe  of  a  difputed  title,  were  afterwards  called 
upon  to  decide  the  difference,  not  only  according  to  external 
proofs,  adduced  by  the  parties  litigant,  but  alfo  by  the  in- 
ternal teftimony  of  their  own  private  knowledge. 

Besides  an  oath  of  fealty,  or  profeflion  of  faith  to  the 
lord,  which  was  the  parent  of  our  oath  of  allegiance,  the 
vafal  or  tenant  upon  inveftiture  did  ufually  homage  to  his 
lord ;  openly  and  humbly  kneeling,  being  ungirt,  uncovered, 
and  holding  up  his  hands  both  together  between  thofe  of  the 
lord,  who  fate  before  him  ;  and  there  profefling,  that  "  he  [  54  ] 
"  did  become  his  man,  from  that  day  forth,  of  life  and  limb 
"  and  earthly  honour  :"  and  then  he  received  a  kifs  from  his 
lorde.     Which   ceremony   was  denominated  homagium,  or 

e  Litt.  §  85. 


( 3 )  Nothing,  I  think,  proves  more  Itrongly  the  deteftation  in 
which  the  people  of  this  country  held  the  feudal  oppreffions,  than 
that  the  word  vafal,  which  once  fignified  a  feudal  tenant  or  gran- 
tee of  land,  is  now  fynonymous  to  flave  ;  and  that  the  word  vil- 
lain, which  once  meant  only  an  innocent  inoffenfive  bondman,  has 
kept  its  relative  diftance,  and  denotes  a  perfon  deftitute  of  every 
moral  and  honourable  principle,  and  is  become  one  of  the  molt 
opprobrious  terms  in  the  Englifh  language. 

Vol.  II.  F  manhood, 


54  The  Rights  Book  II? 

manhood,  by   the  feudifts,  from  the  dated  form  of  words, 
devenio  vejier  homo f. 

When  the  tenant  had  thus  profefTed  himfelf  to  be  the 
man  of  his  fuperior  or  lord,  the  next  confideration  was  con- 
cerning the  fervice,  which,  as  fuch,  he  was  bound  to  ren- 
der, in  recompenfe  for  the  land  that  he  held.  This,  in  pure, 
proper,  and  original  feuds,  was  only  two-fold  ;  to  follow,  or 
do  fuit  to,  the  lord  in  his  courts  in  time  of  peace  ;  and  in 
his  armies  or  warlike  retinue,  when  neceffity  called  him  to 
the  field.  The  lord  was,  in  early  times,  the  legiflator  and 
judge  over  all  his  feudatories  :  and  therefore  the  vafals  of  the 
inferior  lords  were  bound  by  their  fealty  to  attend  their  do- 
meftic  courts  baron  g,  (which  were  inftituted  in  every  manor 
or  barony,  for  doing  fpeedy  and  effectual  juftice  to  all  the 
tenants,)  in  order  as  well  to  anfwer  fuch  complaints  as  might 
be  alleged  againft  themfelves,  as  to  form  a  jury  or  homage 
for  the  trial  of  their  fellow-tenants  :  and  upon  this  account, 
in  all  the  feodal  institutions  both  here  and  on  the  continent, 
they  are  diftinguifhed  by  the  appellation  of  the  peers  of  the 
court  \  pares  curtisy  or  pares  curia.  In  like  manner  the  ba- 
rons themfelves,  or  lords  of  inferior  districts,  were  denomi- 
nated peers  of  the  king's  court,  and  were  bound  to  attend 
him  upon  fummons,  to  he.ar  caufes  of  greater  confequence 
in  the  king's  prefence,  and  under  the  direction  of  his  grand 
justiciary  ;  till  in  many  countries  the  power  of  that  officer 
was  broken  and  distributed  into  other  courts  of  judicature, 
the  peers  of  the  king's  court  flill  referving  to  themfelves  (in 
almoft  every  feodal  government)  the  right  of  appeal  from 
[  55  ]    thofe  fubordinate  courts  in  the  last  refort.     The    military 

f  It  was  an  obfervation  of  Dr.  Ar-  lo  remark,  in  conlirmation  of  this  obferv- 

buthnot,  that  tradition  was  no    where  vation,  that  in  one  of  our  antient  juve- 

preferved   fo    pure   and    incorrupt   as  nile  paftimes  (the  king  I  am  or  bafil'mda 

among    children,     whole     games     and  of  Julius  Pollux,  Onomajllc,   (/.  9.    c.  7.) 

plays    are   delivered    down    invariably  the  ceremonies  and  language  of  feodal  ho- 

from  one  generation  to  another.   (War-  mage  are  preferved  with  great  exaclnefs. 
burton's  notes  on  Pope,    vi.  134.  8°.)         E  Feud.  1.2.  t.  $5- 
It  will  not,  I  hope,  be  thought  puerile 

branch 
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branch  of  fervice  confided  in  attending  the  lord  to  the  wars, 
if  called  upon,  with  fuch  a  retinue,  and  for  fuch  a  number 
of  days,  as  were  ftipulated  at  the  firft  donation,  in  propor- 
tion to  the  quantity  of  the  land. 

At  the  firft  introduction  of  feuds,  as  they  were  gratuitous, 
fo  alfo  they  were  precarious,  and  held  at  the  ivillot  the  lord  h, 
who  was  then  the  fole  judge  whether  his  vafal  performed  his 
fervices  faithfully.  Then  they  became  certain  for  one  or 
more  years.  Among  the  antient  Germans  they  continued 
only  from  year  to  year  ;  an  annual  diftribution  of  lands  being 
made  by  their  leaders  in  their  general  councils  or  alTem- 
blies  ';  This  was  profefledly  done  left  their  thoughts  {hould 
be  diverted  from  war  to  agriculture,  left  the  ftrong  fhould 
encroach  upon  the  pofleffions  of  the  weak,  and  left  luxury 
and  avarice  fhould  be  encouraged  by  the  erection  of  perma- 
nent houfes,  and  too  curious  an  attention  to  convenience 
and  the  elegant  fuperfluities  of  life.  But,  when  the  general 
migration  was  pretty  well  over,  and  a  peaceable  pofieffion  of 
the  new-acquired  fettlements  had  introduced  new  cuftoms 
and  manners  5  when  the  fertility  of  the  foil  had  encouraged 
the  ftudy  of  hufbandry,  and  an  affe&ion  for  the  fpots  they 
had  cultivated  began  naturally  to  arife  in  the  tillers;  a  more 
permanent  degree  of  property  was  introduced,  and  feuds 
began  now  to  be  granted  for  the  life  of  the  feudatory  k.  But 
ftill  feuds  were  not  yet  hereditary ;  though  frequently 
granted,  by  the  favour  of  the  lord,  to  the  children  of  the 
former  poffeflbr ;  till  in  procefs  of  time  it  became  unufual, 
and  was  therefore  thought  hard,  to  reject  the  heir,  if  he 
were  capable  to  perform  the  fervices ' :  and  therefore  infants, 
women,  and  profefled  monks,  who  were  incapable  of  bear- 
ing arms,  were  alfo  incapable  of  fucceeding  to  a  genuine  feud. 

h  Feud.  I.  I.  t.  I.  "  Jed  magijiratus  et  principes,  in  annos 
Thus  Tacitus :  (de  r/ior.  Crerm.  c.  "  fingulos,  gentibus  et  cognationibus  ho- 
ld.) "  agri  ab  unisverfis  per  "vices  occu-  "  tt'inum  qui  una  coierunt,  quantum  eis  et 
"  pantur ;  arva per  annos  mutant."  And  "  quo  loco  -vifum  eji,  atiribuunt  agri, 
Csefar  yet  more  fully:  (de  bell.  Gall.  "  atque  anno  pojl  alio  tranfire  cogunt." 
1.6.  C.  21.)  "  Neque  quifquam  agri  mo-  k  Feud.  I.  1.  /.  1. 
P  dum  certum  aut  fines  proprios  habet  ;  '  Wright,  14. 

F  2  But 
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But  the  heir,  when  admitted  to  the  feud  which  his  anceftor 
T  ?6  ]  poffefled,  ufed  generally  to  pay  a  fine  or  acknowledgment  to 
the  lord,  in  horfes,  arms,  money,  and  the  like,  for  fuch  re- 
newal of  the  feud  :  which  was  called  a  relief,  becaufe  it  raifed 
up  and  re-eftablifhed  the  inheritance,  or  in  the  words  of  the 
feodal  writers,  "  incertam  et  caducam  hereditatem  relevabat. 
This  relief  was  afterwards,  when  feuds  became  abfolutely 
hereditary,  continued  on  the  death  of  the  tenant,  though  the 
original  foundation  of  it  had  ceafed. 

For  in  process  of  time  feuds  came  by  degrees  to  be  uni- 
verfally  extended  beyond  the  life  of  the  firft  vafal,  to  his 
fons,  or  perhaps  to  fuch  one  of  them  as  the  lord  fhould 
name  ;  and  in  this  cafe  the  form  of  the  donation  was  ftriclly 
obferved  :  for  if  a  feud  was  given  to  a  man  and  his  fons,  all 
his  fons  fucceeded  him  in  equal  portions  :  and,  as  they  died 
off,  their  {hares  reverted  to  their  lord,  and  did  not  defcend  to 
their  children,  or  even  to  their  furviving  brothers,  as  not  be- 
ing fpecified  in  the  donation  m.  But  when  fuch  a  feud  was 
given  to  a  man  and  his  heirsy  in  general  terms,  then  a  more 
extended  rule  of  fucceffion  took  place  ;  and  when  the  feud- 
atory died,  his  male  descendants  in  infinitum  were  admitted  to 
the  fucceffion.  "When  any  fuch  defcendant,  who  thus  had  fuc- 
ceeded, died,  his  male  defendants  were  alfo  admitted  in  the 
firft  place  •,  and,  in  defect  of  them,  fuch  of  his  male  colla- 
teral kindred  as  were  of  the  blood  or  lineage  of  the  firft  feu- 
datory, but  no  others.  For  this  was  an  unalterable  maxim 
in  feodal  fucceffion,  that  "  none  was  capable  of  inheriting 
"  a  feud,  but  fuch  as  was  of  the  blood  of,  that  is,  lineally 
"  defcended  from,  the  firft  feudatory  n."  And  the  defcent, 
being  thus  confined  to  males,  originally  extended  to  all  the 
males  alike ;  all  the  fons,  without  any  diftinction  of  primo- 
geniture, fucceeding  to  equal  portions  of  the  father's  feud. 
But  this  being  found  upon  many  accounts  inconvenient, 
(particularly,  by  dividing  the  fervices,  and  thereby  weaken- 
ing the  ftrength  of  the  feodal  union,)  and  honorary  feuds  (or 

m  Wright,  17.  ■  md.  183. 

titles 


Ch.  4.  of  Things.  56 

titles  of  nobility)  being  now  introduced,  which  were  not  of 

a  divifible  nature,  but  could  only  be  inherited  by  the  eldeft 

fon°;  in  imitation  of  thefe,  military  feuds  (or  thofe  we  are    [  57  ] 

now  defcribing)  began  alfo  in  moft  countries   to  defcend, 

according  to  the  fame  rule  of  primogeniture,  to  the  eldeft  fon, 

in  exclufion  of  all  the  reft.  p 

Other  qualities  of  feuds  were,  that  the  feudatory  could 
not  aliene  or  difpofe  of  his  feud  ;  neither  could  he  exchange, 
nor  yet  mortgage,  nor  even  devife  it  by  will,  without  the 
confent  of  the  lord  q.  For  the  reafon  of  conferring  the  feud 
being  the  perfonal  abilities  of  the  feudatory  to  ferve  in  war, 
it  was  not  fit  he  fhould  be  at  liberty  to  transfer  this  gift,  either 
from  himfelf,  or  from  his  pofterity  who  were  prefumed  to 
inherit  his  valour,  to  others  who  might  prove  lefs  able.  And, 
as  the  feodal  obligation  was  looked  upon  as  reciprocal,  the 
feudatory  being  entitled  to  the  lord's  protection,  in  return  for 
his  own  fealty  and  fervice  ;  therefore  the  lord  could  no  more 
transfer  his  feigniory  or  protection  without  confent  of  his 
vafal,  than  the  vafal  could  his  feud  without  confent  of  his 
lord  r :  it  being  equally  unreafonable,  that  the  lord  fhould 
extend  his  protection  to  a  perfon  to  whom  he  had  exceptions, 
and  that  the  vafal  fhould  owe  fubjeftion  to  a  fuperior  not  of 
his  own  choofing. 

These  were  the  principal,  and  very  fimple,  qualities  of 
the  genuine  or  original  feuds  ;  which  were  all  of  a  military 
nature,  and  in  the  hands  of  military  perfons ;  though  the 
feudatories,  being  under  frequent  incapacities  of  cultivating 
and  manuring  their  own  lands,  foon  found  it  neceflary  to 
commit  part  of  them  to  inferior  tenants  :  obliging  them  to 
fuch  returns  in  fervice,  corn,  cattle,  or  money,  as  might 
enable  the  chief  feudatories  to  attend  their  military  duties 
without  diffraction  :  which  returns,  or  reditus,  were  the  ori- 
ginal of  rents,  and  by  thefe  means  the  feodal  polity  was 
greatly  extended  ;  thefe  inferior  feudatories  (who  held  what 

0  Feud,  z,  t.55.  >  Wright,  32-  r  Wright,  29,  '  Hid  30. 
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are  called  in  the  Scots  law  "  rere-fiefs")  being  under  fimilar 
obligations  of  fealty,  to  do  fuit  of  court,  to  anfwer  the  ftipu- 
lated  renders  or  rent-fervice,  and  to  promote  the  welfare  of 
[  58  ]    their  immediate  fuperiors  or  lords s.  But  this  at  the  fame  time 
demolifhed  the  antient  fimplicity  of  feuds  ;  and  an  inroad 
being  once  made  upon  their  conftitution,  it  fubje&ed  them, 
in  a  courfe  of  time,  to  great  varieties  and  innovations.  Feuds 
began  to  be  bought  and  fold,  and  deviations  were  made  from 
the  old  fundamental  rules  of  tenure  and  fucceflion  ;  which 
were  held  no  longer  facred,  when  the  feuds  themfelves  no 
longer  continued  to  be  purely  military.   Hence  thefe  tenures 
began    now    to   be  divided   into  feoda  propria   et  impropriety 
proper  and  improper  feuds ;  under  the  former  of  which  divi- 
fions  were  comprehended  fuch,  and  fuch  only,  of  which  we 
have  before  fpoken  ;  and  under  that  of  improper  or  derivative 
feuds  were  comprized  all  fuch  as  do  not  fall  within  the  other 
defcriptions ;  fuch,  for  inftance,  as  were  originally  bartered 
and  fold  to  the  feudatory  for  a  price ;  fuch  as  were  held 
upon  bafe  or  lefs  honourable  fervices,  or  upon  a  rent,  in  lieu 
of  military  fervice  ;  fuch  as  were  in  themfelves  alienable, 
without  mutual  licence  ;  and  fuch  as  might  defcend  indif- 
ferently either  to  males  or  females.     But,  where  a  difference 
was  not  expreffed  in  the  creation,  fuch  new  created  feuds 
did  in  all  refpec~ls  follow  the  nature  of  an  original,  genuine, 
and  proper  feud  *. 

But  as  foon  as  the  feodal  fyftem  came  to  be  confidered 
in  the  light  of  a  civil  eftablifhment,  rather  than  as  a  military 
plan,  the  ingenuity  of  the  fame  ages,  which  perplexed  all 
theology  with  the  fubtilty  of  fcholaftic  difquifitions,  and  be- 
wildered philofophy  in  the  mazes  of  metaphyfical  jargon, 
began  alfo  to  exert  its  influence  on  this  copious  and  fruitful 
fubject  :  in  purfuance  of  which,  the  moft  refined  and  oppref- 
five  confequences  were  drawn  from  what  originally  was  a 
plan  of  fimplicity  and  liberty,  equally  beneficial  to  both  lord 

s  Wright,  20.  '  Feud.  2.  /.  7. 

and 
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and  tenant,  and  prudently  calculated  for  their  mutual  pro- 
tection and  defence.  From  this  one  foundation,  in  differ- 
ent countries  of  Europe,  very  different  fuperftru&ures  have 
been  raifed  :  what  effect  it  has  produced  on  the  landed  pro- 
petty  of  England  will  appear  in  the  following  chapters. 
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CHAPTER    THE    FIFTH. 


OF  THE  ANTIENT  ENGLISH  TENURES. 


TN  this  chapter  we  mall  take  a  (hort  view  of  the  antient 
tenures  of  our  Englifh  eftates,  or  the  manner  in  which 
lands,  tenements,  and  hereditaments,  might  have  been 
holden,  as  the  fame  flood  in  force,  till  the  middle  of  the 
lad  century.  In  which  we  (hall  eafily  perceive,  that  all  the 
particularities,  all  the  feeming  and  real  hardfhips,  that  at- 
tended thofe  tenures,  were  to  be  accounted  for  upon  feodal 
principles  and  no  other  ;  being  fruits  of,  and  deduced  from, 
the  feodal  policy. 

Almost  all  the  real  property  of  this  kingdom  is,  by  the 
policy  of  our  laws,  fuppofed  to  be  granted  by,  dependent 
upon,  and  holden  of,  fome  fuperior  lord, by  and  in  consideration 
of  certain  fervices  to  be  rendered  to  the  lord  by  the  tenant 
or  poffeflbr  of  this  property.  The  thing  holden  is  therefore 
ftiled  a  tenement,  the  pofleflbrs  thereof  tenants,  and  the  man- 
ner of  their  pofleffion  a  tenure.  Thus  all  the  land  in  the 
kingdom  is  fuppofed  to  be  holden,  mediately  or  immediately, 
of  the  king,  who  is  ftiled  the  lord  paramount,  or  above  all. 
Such  tenants  as  held  under  the  king  immediately,  when  they 
granted  out  portions  of  their  lands  to  inferior  perfons, 
became  alfo  lords  with  refpe£t  to  thofe  inferior  perfons,  as 
they  were  (till  tenants  with  refpect  to  the  king  :  and,  thus 
partaking  of  a  middle  nature,  were  called  mefne,  or  middle, 
lords.  So  that  if  the  king  granted  a  manor  to  A,  and  he 
granted  a  portion  of  the  land  to  B,  now  B  was  faid  to  hold 

of 
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of  A,  and  A  of  the  king ;  or  in  other  words,  B  held  his 
lands  immediately  of  A,  but  mediately  of  the  king.  The 
king  therefore  was  filled  lord  paramount  \  A  was  both  tenant 
and  lord,  or  was  a  mefne  lord  :  and  B  was  called  tenant  para- 
vail,  or  the  loweft  tenant ;  being  he  who  was  fuppofed  to 
make  avail,  or  profit  of  the  land  \  In  this  manner  are  all 
the  lands  of  the  kingdom  holden,  which  are  in  the  hands  of 
fubje&s  :  for,  according  to  fir  Edward  Cokeb,  in  the  law  of 
England  we  have  not  properly  allodium;  which,  we  have  feen c, 
is  the  name  by  which  the  feudifts  abroad  diftinguifh  fuch 
eftates  of  the  fubject,  as  are  not  holden  of  any  fuperior.  So 
that  at  the  firft  glance  we  may  obferve,  that  our  lands  are  either 
plainly  feuds,  or  partake  very  flrongly  of  the  feodal  nature. 

All  tenures  being  thus  derived,  or  fuppofed  to  be  derived, 
from  the  king,  thofe  that  held  immediately  under  him,  in 
right  of  his  crown  and  dignity,  were  called  his  tenants  in 
capite,  or  in  chief ;  which  was  the  mod  honourable  fpecies 
of  tenure,  but  at  the  fame  time  fubje&ed  the  tenants  to 
greater  and  more  burthenfome  fervices,  than  inferior  tenures 
did  d.  This  diftinclion  ran  through  all  the  different  forts  of 
tenure,  of  which  I  now  to  proceed  to  give  an  account, 

I.  There  feems  to  have  fubfifted  among  our  anceftors 
four  principal  fpecies  of  lay  tenures,  to  which  all  others  may 
be  reduced  :  the  grand  criteria  of  which  were  the  natures  of 
the  feveral  fervices  or  renders,  that  were  due  to  the  lords 
from  their  tenants.  The  fervices,  in  refpect  of  their  quality, 
were  either  free  or  bafe  fervices  ;  in  refpe£l  of  their  quantity 
and  the  time  of  exacting  them,  were  either  certain  or  uncer- 
tain. Free  fervices  were  fuch  as  were  not  unbecoming  the 
character  of  a  foldier  or  a  freeman  to  perform  ;  as  to  ferve 
under  his  lord  in  the  wars,  to  pay  a  fum  of  money,  and  the    [  6 1  ] 

a  I  Inft.  296.  the  imperial  cities,  &c.  which  hold  di- 

1 1""1'  !•  redlly  from  the  emperor,  are  called  the 

page  47.  immediate  ftates  of  the  empire;  all  other 

d  In  the  Germanic  conftitution,  the  landholders  being   denominated  mediate 

electors,  the  bifhops,  the  fecular  princes,  ones.     Mod.  Un.  Hift.  xliii.  61. 

like. 
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like.  Bafe  fervices  were  fuch  as  were  only  fit  for  peafants 
or  perfons  of  a  fervile  rank  ;  as  to  plough  the  lord's  land,  to 
make  his  hedges,  to  carry  out  his  dung,  or  other  mean  em- 
ployments. The  certain  fervices,  whether  free  or  bafe,  were 
fuch  as  were  Hinted  in  quantity,  and  could  not  be  exceeded 
on  any  pretence  ;  as,  to  pay  a  Hated  annual  rent,  or  to  plough 
fuch  a  field  for  three  days.  The  uncertain  depended  upon  un- 
known contingencies ;  as,  to  do  military  fervice  in  perfon,  or 
pay  an  affeffment  in  lieu  of  it,  when  called  upon  ;  or  to  wind 
a  horn  whenever  the  Scots  invaded  the  realm  ;  which  are 
free  fervices :  or  to  do  whatever  the  lord  fhould  command  5 
which  is  a  bafe  or  villein  fervice. 

From  the  various  combinations  of  thefe  fervices  have 
arifen  the  four  kinds  of  lay  tenure  which  fubfifted  in  Eng- 
land, till  the  middle  of  the  laft  century;  and  three  of  which 
fubfift  to  this  day.  Of  thefe  Bratton  (who  wrote  under 
Henry  the  third)  feems  to  give  the  cleareft  and  moft  com- 
pendious account,  of  any  author  antient  or  modern  e ;  of 
which  the  following  is  the  outline  or  abftra6t f.  "  Tene- 
"  ments  are  of  two  kinds,  frank-tenement  and  villenage.  And, 
"  of  frank-tenements,  fome  are  held  freely  in  confideration 
"  of  homage  and  knight-fervice  ,-  others  in  free  focage  with  the 
"  fervice  of  fealty  only."  And  again  8,  "  of  villenages  fome 
"  are  pure,  and  others  privileged.  He  that  holds  in  pure 
t(  villenage  fhall  do  whatever  is  commanded  him,  and  always 
"  be  bound  to  an  uncertain  fervice.  The  other  kind  of  vil- 
"  lenage  is  called  villein-focage  ;  and  thefe  villein-focmen  do 
"  villein  fervices,  but  fuch  as  are  certain  and  determined." 
Of  which  the  fenfe  feems  to  be  as  follows  :  firft,  where  the 
fervice  was  free  but  uncertain,  as  military  fervice  with  ho- 

e  /.  4.  tr.  I.  e.  zZ.  privilegiatum.      Qui  tenet  in  pure  ■ville- 

f  Tenementorum  aliud  liberum,   aliud  nagio    faciet    quicquid     ei     praeceptum 

•villenagium.     Item,  liberorum   aliud  te-  fuerit,    et  femper    tenebitur   ad   incerta% 

netur  libere  pro  homagio  et  fervitio  mill-  Aliud  genus  ■villenagii   dicitur    villanum 

tari ;   aliud  in  libero  focagio  cum  Jideli-  focagium ;   et  bujufmodi  <villani  focmanni 

tate  tantum.   §  I.  — •uillana  faciunt  fer-vitia,  fed  certa,   et 

8   Villenagiorum  aliud  purum,    aliud  determinata.  §  J. 

mage, 
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mage,  that  tenure  was  called  the  tenure  in  chivalry,  per  fer- 
vitium  militare,  or  by  knight-fervice.  Secondly,  where  the  C  62  ~\ 
fervice  was  not  or\y  free t  but  alfo  certain,  as  by  fealty  only, 
by  rent  and  fealty,  fcsV.  that  tenure  was  called  liberam  foca- 
gium,  or  free  focage.  Thefe  Were  the  only  free  holdings  or 
tenements  ',  the  others  were  villenotis  or  fervile,  as  thirdly, 
where  the  fervice  was  bafe  in  its  nature,  and  uncertain  as  to 
time  and  quantity,  the  tenure  was  purum  villenagium,  abfolute 
or  pure  villenage.  Laftly,  where  the  fervice  was  bafe  in  its 
nature,  but  reduced  to  a  certainty,  this  was  ftill  villenage,  but 
diftinguifhed  from  the  other  by  the  name  of  privileged  ville- 
nage, villenagium  privilegiatum  y  or  it  might  be  ftill  called 
focage  (from  the  certainty  of  its  fervices),  but  degraded  by 
their  bafenefs  into  the  inferior  title  of  villanum  focagium,  vil- 
lein-focage. 

I.  The  firft,  moft  univerfal,  and  efteemed  the  moft  ho- 
nourable fpecies  of  tenure,  was  that  by  knight-fervice,  called 
in  Latin  fervitium  militare  ;  and  in  law  French,  chivalry,  or 
fervice  de  chivaler,  anfwering  to  the  fief  a" haubert  of  the  Nor- 
mans h,  which  name  is  exprefsly  given  it  by  the  Mirrouri. 
This  differed  in  very  few  points,  as  we  fhall  prefently  fee, 
from  a  pure  and  proper  feud,  being  entirely  military,  and  the 
general  effecT:  of  the  feodal  eftablifhment  in  England.  To 
make  a  tenure  by  knight-fervice,  a  determinate  quantity  of 
land  was  neceffary,  which  was  called  a  knight's  fee,  feodum 
militare  ;  the  meafure  of  which  in  3  Edw.  I.  was  eftimated 
at  twelve  ploughlands  k,  and  its  value  (though  it  varied  with 
the  times  l)  in  the  reigns  of  Edward  I.  and  Edward  II. m  was 
ftated   at  20/.  per  annum  (1).     And  he  who  held  this  pro- 

h  Spelm.  GloJ.  zkj.  >  2  Inft.  596. 

'  c.  2.  §  27.  m  Stat.   Weftm.   1.  0  36.      Stat,  de 

k  Pafcb.  3  Edw.  I.     Co.Litt.  69.  mllit.  1  Edw.  II.    Co.  Litt.  (:<). 


(1)  Mr.  Selden  contends,  that  a  knight's  fee  did  not  confift  of 
land  of  a  fixed  extent  or  value,  but  was  as  much  as  the  king  was 
pleafed  to  grant  upon  the  condition  of  having  the  fervice  of  one 

knight. 
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portion  of  land  (or  a  whole  fee)  by  knight  fervice,  was 
bound  to  attend  his  lord  to  the  wars  for  forty  days  in  every 
year,  if  called  upon  n  ;  which  attendance  was  his  reditus  or 
return,  his  rent  or  fervice  for  the  land  he  claimed  to  hold. 
If  he  held  only  half  a  knight's  fee,  he  was  only  bound  to  at- 
tend twenty  days,  and  fo  in  proportion  °.  And  there  is  rea- 
fon  to  apprehend,  that  this  fervice  was  the  whole  that  our 
[  63  ]  anceftors  meant  to  fubjecl:  themfelves  to -,  the  other  fruits 
and  confequences  of  this  tenure  being  fraudulently  fuper- 
induced,  as  the  regular  (though  unforefeen)  appendages  of 
the  feodal  fyftem. 

This  tenure  of  knight-fervice  had  all  the  marks  of  a 
ftri£t  and  regular  feud  :  it  was  granted  by  words  of  pure  do- 
nation, dedi  et  concejji p  ;  was  transferred  by  inveftiture  or  de- 
livering corporal  pofTefiion  of  the  land,  ufually  called  livery 
of  feifin  ;  and  was  perfected  by  homage  and  fealty.  It  alfo 
drew  after  it  thefe  feven  fruits  and  confequences,  as  infepa- 
rably  incident  to  the  tenure  in  chivalry  ;  viz.  aids,  relief, 
primer  feifin,  wardfliip,  marriage,  fines  for  alienation,  and 
efcheat :  all  which  I  (hall  endeavour  to  explain,  and  to  (hew 
to  be  of  feodal  original  (2). 


B  See  writs  for  this  purpofe  in  Me-  °  Litt.  §  95. 
morand.  Scaccb.  36.  prefixed  to  May-  p  Co.  Litt.  9. 
nard's  year  book,  Edw.  II. 


knight.  Tit.  of  Hon.  p.  2.  c.  5.  f.  17.  and  26.  [This  is  more  pro- 
bable :  befides,  it  cannot  be  fuppofed,  that  the  fame  quantity  of 
land  was  every  where  of  the  fame  value. 

(2)  Sir  John  Dalrymple,  in  an  Effay  on  Feudal  Property,  p.  24. 
fays,  that*' in  England,  before  the  12  of  Car.  II.,  if  the  king 
"  had  granted  lands  without  referving  any  particular  fervices  or 
"  tenure,  the  law  creating  a  tenure  for  him  who  would  have  made 
"  the  grantee  hold  by  knight's  fervice." 

Wright  alfo  fays,  that  "  military  tenure  was  created  by  pure 
«'  words  of  donation."    Wright's  Ten.  141. 

i.  Aids 
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1.  Aids  were  originally  mere  benevolences  granted  by 
the  tenant  to  his  lord,  in  times  of  difficulty  and  diftrefs  q  ; 
but  in  procefs  of  time  they  grew  to  be  confidered  as  a  matter 
of  right,  and  not  of  difcretion.     Thefe  aids  were  principally 
three  ;  firft,  to  ranfom  the  lord's  perfon,  if  taken  prifoner  ; 
a  necefTary  confequence  of  the  feodal  attachment  and  fidelity : 
infomuch  that  the  neglect  of  doing  it,  whenever  it  was  in 
the  vafal's  power,  was  by  the  ftri£t,  rigour  of  the  feodal  law 
an  abfolute  forfeiture  of  his  eftate r.     Secondly,  to  make  the 
lord's  eldeft  fon  a  knight ;  a  matter  that  was  formerly  attended 
with  great  ceremony,  pomp,  and  expenfe.     This  aid  could 
not  be  demanded  till  the  heir  was  fifteen  years  old,  or  capa- 
ble of  bearing  arms  s :  the  intention  of  it  being  to  breed  up 
the  eldeft  fon  and  heir  apparent  of  the  feigniory,  to  deeds  of 
arms  and   chivalry,  for  the  better   defence  of  the  nation. 
Thirdly,  to   marry  the  lord's  eldeft  daughter,  by  giving  her 
a  fuitable  portion  :  for  daughters'  portions  were  in  thofe  days 
extremely  flender,  few  lords  being  able  to  fave  much  out  of   £  64  ] 
their  income  for  this  purpofe  ;  nor  could  they  acquire  money 
by  other  means,  being  wholly  converfant  in  matters  of  arms  ; 
nor,  by  the  nature  of  their  tenure,  could  they  charge  their 
lands  with  this  or  any  other    incumbrances.     From  bearing 
their  proportion  to  thefe  aids,  no  rank  or  profeffion  was  ex- 
empted :  and  therefore  even  the  monafteries,  till  the  time  of 
their  diflblution,  contributed  to  the  knighting  of  their  found- 
er's male  heir  (of  whom  their  lands  were  holden),  and  the 
marriage  of  his  female  descendants  \     And  one  cannot  but 
obferve  in  this  particular  the  great  refemblance  which  the 
lord  and  vafal  of  the  feodal  law  bore  to  the  patron  and  client 
of  the  Roman  republic  ;  between  whom  alfo  there  fubfifted 
a  mutual  fealty,  or  engagement  of  defence  and  protection. 
For,  with  regard  to  the  matter   of  aids,  there  were  three 
which  were  ufually  raifed  by  the  client ;  viz.  to  marry  the 


1  Aitxilia  JJunt  de  gratia,  et  non  dc  r  Feud,  /.  2.   t.  24. 

jure,—  cum  dependeant  ex  gratia  tenen-  s   2  Inlt.  233. 

tium,    et    non    ad   •voluntatem     domino-  l  Philips's  Life  of  Pole.  I.  223< 
rum.     Brafton,  l.%,  tr.U  c.  16.  §  8, 


patron's 
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patron's  daughter  ;  to  pay  his  debts  ;  and  to  redeem  his  per- 
fon  from  captivity x. 

But  befides  thefe  antient  feodal  aids,  the  tyranny  of  lords 
by  degrees  exatted  more  and  more ;  as,  aids  to  pay  the  lord's 
debts,  (probably  in  imitation  of  the  Romans,)  and  aids  to 
enable  him  to  pay  aids  or  reliefs  to  his  fuperior  lord  j  from 
which  laft  indeed  the  king's  tenants  in  capite  were,  from  the 
nature  of  their  tenure,  excufed,  as  they  held  immediately  of 
the  king,  who  had  no  fuperior.  To  prevent  this  abufe, 
king  John's  magna  charta  u  ordained  that  no  aids  be  taken  by 
the  king  without  confent  of  parliament,  nor  in  anywife  by 
inferior  lords,  fave  only  the  three  antient  ones  above  men- 
tioned. But  this  provifion  was  omitted  in  Henry  III.'s  charter, 
and  the  fame  oppreflions  were  continued  till  the  25  Edw.  I. 
when  the  ftatute  called  confirmatio  chartarutn  was  enacted  ; 
which  in  this  refpect  revived  king  John's  charter,  by  ordain- 
ing that  none  but  the  antient  aids  mould  be  taken.  But 
though  the  fpecies  of  aids  was  thus  reftrained,  yet  the  quantity 
r  ft*  1  of  each  aid  remained  arbitrary  and  uncertain.  King  John's 
charter  indeed  ordered,  that  all  aids  taken  by  inferior  lords 
fhould  be  reafonable  w  ;  and  that  the  aids  taken  by  the  king 
of  his  tenants  in  capite  mould  be  fettled  by  parliament x. 
But  they  were  never  completely  afcertained  and  adjufted  till 
the  ftatute  Weftm.  1.  3  Edw.  I.  c.  36.  which  fixed  the  aids 
of  inferior  lords  at  twenty  {hillings,  or  the  fuppofed  twentieth 
part  of  the  annual  value  of  every  knight's  fee,  for  making 
the  eldeft  fon  a  knight,  or  marrying  the  eldelt  daughter  : 
and  the  fame  was  done  with  regard  to  the  king's  tenants  in 
capite  by  ftatute  25  Edw.  III.  c.  1 1.  The  other  aid,  for  ran- 
fom  of  the  lord's  perfon,  being  not  in  its  nature  capable  of 
any  certainty,  was  therefore  never  afcertained. 


'  Erat  autem  baec  inter  uirofque  offi-     bus    in   bello    captos    redimerent.      Paul 
riorum    •uicijptudo —  ut  client es  ad  cotio-     Manutius  de  fenatu  Romano,  c.  I. 


candas  fenatorum  JMas    dc  fuo   confer-  u   cap.  12.  15 

rent  ;   in  aeris  alieni    dijfolutimum  gra-  w  cap.  I  5. 

tuitam  pecuniam  erogarent ;   et  ab  bojli-  x  Ibid.  14. 


2.  Relief, 
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2.  Relief,  relevium,  was  before  mentioned  as  incident 
to  every  feodal  tenure,  by  way  of  fine  or  compofition  with 
the  lord  for  taking  up  the  eftate,  which  was  lapfed  or  fallen 
in  by  the  death  of  the  laft  tenant.  But  though  reliefs  had 
their  original  while  feuds  were  only  life-eftates,  yet  they 
continued  after  feuds  became  hereditary  ;  and  were  therefore 
looked  upon,  very  juftly,  as  one  of  the  greateft  grievances  of 
tenure  :  efpecially  when,  at  the  firft,  they  were  merely  arbi- 
trary and  at  the  will  of  the  lord ;  fo  that,  if  he  pleafed  to 
demand  an  exorbitant  relief,  it  was  in  effedr,  to  difinherit  the 
heir y.  The  Englifh  ill  brooked  this  confequence  of  their 
new-adopted  policy  j  and  therefore  William  the  conqueror 
by  his  law  z  afcertained  the  relief,  by  directing  (in  imitation 
of  the  Danifh  heriots)  that  a  certain  quantity  of  arms,  and 
habiliments  of  war,  fhould  be  paid  by  the  earls,  barons,  and 
vavafours  refpe&ively  ;  and  if  the  latter  had  no  arms,  they 
fhould  pay  iooj-.  William  Rufus  broke  through  this  com- 
pofition, and  again  demanded  arbitrary  uncertain  reliefs,  as 
due  by  the  feodal  laws :  thereby  in  efFeft  obliging  every  heir 
to  new-purchafe  or  redeem  his  land  a  :  but  his  brother  Henry  L, 
by  the  charter  before  mentioned,  reftored  his  father's  law  ; 
and  ordained,  that  the  relief  to  be  paid  fhould  be  according  [  66  ] 
to  the  law  fo  eftablifhed,  and  not  an  arbitrary  redemption  b. 
But  afterwards,  when,  by  an  ordinance  in  27  Hen.  II.  called 
the  aflize  of  arms,  it  was  provided  that  every  man's  armour 
fhould  defcend  to  his  heir,  for  defence  of  the  realm  ;  and  it 
thereby  became  impracticable  to  pay  thefe  acknowledgments 
in  arms  according  to  the  laws  of  the  conqueror,  the  com- 
pofition was  univerfally  accepted  of  iooj-.  for  every  knight's 
fee  ;  as  we  find  it  ever  after  eftablifhed  c.  But  it  mud  be  re- 
membered, that  this  relief  was  only  then  payable,  if  the  heir 
at  the  death  of  his  anceftor  had  attained  his  full  age  of  one 
and  twenty  years. 


1  Wright,  99.  uficut  fachbat  tempore  fratris  me!,  fed 

2  c.  22,  23,  24.  "  legitima  et  jt'Jia  revel Jtione    relevabo 
a   2  Roll.  Abr.  51/).  "  earn."     (Text.  Roffens.  cap.  34.) 

''  "  Haeres  non  redimet  terram  fuam         c  Glanv.  /.  9.  c.  4.  Litt.  §  112. 

3.  Primer 
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3.  Primer  feiftn  was  a  feodal  burthen,  only  incident  to 
the  king's  tenants  in  cap\tey  and  not  to  thofe  who  held  of 
inferior  or  mefne  lords.  It  was  a  right  which  the  king  had, 
when  any  of  his  tenants  in  capite  died  feifed  of  a  knight's 
fee,  to  receive  of  the  heir  (provided  he  were  of  full  age)  one 
whole  year's  profits  of  the  lands,  if  they  were  in  immediate 
pofleflion  :  and  half  a  year's  profits,  if  the  lands  were  in  re- 
verfion  expeclant  on  an  eftate  for  life  d.  This  feems  to  be 
little  more  than  an  additional  relief,  but  grounded  upon  this 
feodal  reafon  ;  that  by  the  antient  law  of  feuds,  immediately 
upon  the  death  of  a  vafal,  the  fuperior  was  entitled  to  enter 
and  take  feifin  or  pofleflion  of  the  land,  by  way  of  protect  ion 
againft  intruders,  till  the  heir  appeared  to  claim  it,  and  re- 
ceive inveftiture  :  during  which  interval  the  lord  was  en- 
titled to  take  the  profits  ;  and,  unlefs  the  heir  claimed  with- 
in a  year  and  day,  it  was  by  the  Uriel:  law  a  forfeiture  e. 
This  praelice  however  feems  not  to  have  long  obtained  in 
England,  if  ever,  with  regard  to  tenure  under  inferior  lords ; 
but  as  to  the  king's  tenures  in  capitey  the  prima  feiftna  was 
exprefsly  declared,  under  Henry  III.  and  Edward  II.,  to  be- 
long to  the  king  by  prerogative,  in  contradiflinelion  to  other 
lords f.     The  king  was   entitled    to  enter   and  receive  the 

[  67  ]  whole  profits  of  the  land,  till  livery  was  fued  ;  which  fuit 
being  commonly  made  within  a  year  and  day  next  after  the 
death  of  the  tenant,  in  purfuance  of  the  ftriel:  feodal  rule, 
therefore  the  king  ufed  to  take  as  an  average  thefirjl  fruits, 
that  is  to  fay,  one  year's  profits  of  the  land  s.  And  this  after- 
wards gave  a  handle  to  the  popes,  who  claimed  to  be  feodal 
lords  of  the  church,  to  claim  in  like  manner  from  every 
clergyman  in  England  the  firft  year's  profits  of  his  benefice, 
by  way  of  primitiaey  or  firft  fruits. 

4.  These  payments  were  only  due  if  the  heir  was  of  full 
age  ;  but  if  he  was  under  the  age  of  twenty-one,  being  a  male, 


d  Co.  Litt.  f  Stat.  Marlb.c.  16.   17  Edw,  II.  c.  3. 

e  Feud,  I.  2.  1. 14.  s  Staundf.  Prerog.  12. 

or 


Ch.  5.      v  of  Things.  67 

or  fourteen,  being  a  female  h,  the  lord  was  entitled  to  the 
ivardjh'ip  of  the  heir,  and  was  called  the  guardian  in  chivalry. 
This  wardfhip  confided  in  having  the  cuftody  of  the  body 
and  lands  of  fuch  heir,  without  any  account  of  the  profits, 
till  the  age  of  twenty-one  in  males,  and  fixteen  in  females. 
For  the  law  fuppofed  the  heir-male  unable  to  perform 
knight-fervice  till  twenty-one  :  but  as  for  the  female,  fhe 
was  fuppofed  capable  at  fourteen  to  marry,  and  then  her 
hufband  might  perform  the  fervice.  The  lord  therefore  had 
no  wardfhip,  if  at  the  death  of  the  anceftor  the  heir-male  was 
of  the  full  age  of  twenty-one,  or  the  heir-female  of  fourteen  ; 
yet,  if  fhe  was  then  under  fourteen,  and  the  lord  once  had 
her  in  ward,  he  might  keep  her  fo  till  fixteen,  by  virtue  of 
the  ftatute  of  Weftm.  1.  3  Edw.  I.  c.  22.,  the  two  additional 
years  being  given  by  the  legiilature  for  no  other  reafon  but 
merely  to  benefit  the  lord  '. 

This  wardfhip,  fo  far  as  it  related  to  land,  though  it  was 
not  nor  could  be  part  of  the  law  of  feuds,  fo  long  as  they  were 
arbitrary,  temporary,  or  for  life  only  \  yet,  when  they  became 
hereditary,  and  did  confequently  often  defcend  upon  infants, 
who  by  reafon  of  their  age  could  neither  perform  nor  ftipu- 
late  for  the  fervices  of  the  feud,  does  not  feem  upon  feodal 
principles  to  have  been  unreafonable.  For  the  wardfhip  of 
the  land,  or  cuftody  of  the  feud,  was  retained  by  the  lord, 
that  he  might  out  of  the  profits  thereof  provide  a  fit  perfon  [  63  ~\ 
to  fupply  the  infant's  fervices,  till  he  fhould  be  of  age  to  per- 
form them  himfelf  (3).     And  if  we  confider  the  feud  in  it's 

h  Litt.  §  103.  '  Ibid. 


( 3 )  If  an  infant  tenant  by  knight's  fervice  was  created  a  knight, 
the  king  was  no  longer  entitled  to  the  wardfhip  of  his  perfon,  nor 
to  the  value  of  his  marriage.  Sir  John  RadclifPs  cafe,  Plow.  267. 
And  the  reafon  there  affigned  is,  that  "  when  he  is  made  a  knight 
"  by  the  king,  who  is  the  chief  captain  of  all  chivalry,  or  by  fome 
'*  other  great  captain  affigned  by  the  king  for  that  purpofe,  he  is 
*'  thereby  allowed  and  admitted  to  be  able  to  perform  knight's 

Vol.  II.  G  »  fervice  : 
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original  import,  as  a  ftipend,  fee,  or  reward  for  actual  fenrice, 
it  could  not  be  thought  hard  that  the  lord  fhould  withhold  the 
ftipend,  ib  long  as  the  fervice  was  fufpended.  Though  un- 
doubtedly to  our  Englifh  anceftors,  where  fuch  a  stipendiary 
donation  was  a  mere  fuppofition  or  figment,  it  carried  abun- 
dance of  hardfhip  ;  and  accordingly  it  was  relieved  by  the 
charter  of  Henry  I.  before  mentioned,  which  took  this  cuftody 
from  the  lord,  and  ordained  that  the  cuftody,  both  of  the  land 
and  the  children,  fhould  belong  to  the  widow  or  next  of  kin, 
But  this  noble  immunity  did  not  continue  many  years. 

The  wardfhip  of  the  body  was  a  confequence  of  the  ward- 
fhip  of  the  land  ;  for  he  who  enjoyed  the  infant's  eftate  was 
the  propereft  perfon  to  educate  and  maintain  him  in  his  in- 
fancy :  and  alfo,  in  a  political  view,  the  lord  was  mod  con- 
cerned to  give  his  tenant  fuitable  education,  in  order  to  qua- 
lify him  the  better  to  perform  thofe  fervices  which  in  hi* 
maturity  he  was  bound  to  render. 

When  the  male  heir  arrived  to  the  age  of  twenty-one,  or 
the  heir  female  to  that  of  fixteen,  they  might  fue  out  their 
livery  or  oujlerlemain  k  ;  that  is,  the  delivery  of  their  lands  out 
of  their  guardian's  hands.  For  this  they  were  obliged  to  pay 
a  fine,  namely,  half  a  year's  profit  of  the  land  ;  though  this 
feems  exprefsly  contrary  to  magna  carta  l.  However,  in  con- 
fideration  of  their  lands  having  been  fo  long  in  ward,  they 
were  excufed  all  reliefs,  and  the  king's  tenants  alfo  all  primer 
feifins  m.  In  order  to  afcertain  the  profits  that  arofe  to  the 
crown  by  thefe  firft  fruits  of  tenure,  and  to  grant  the  heir  his 
livery,  the  itinerant  juftices,  or  juftices  in  eyre,  had  it  formerly 
in  charge  to  make  inquifition  concerning  them  by  a  jury  of 
the   county n,    commonly    called   an   inquifitio  poji  mortem , 

k  Co.  Litt.  77.  m  Co.  Litt.  77. 

1  9  Hen.  HI.  c.3.  ■  Hovedon,  fu6  Ric.  I. 

"  fervice  ;  and  then  his  body  ought  not  to  be  in  ward,  becaufe  his 
"  imbecility  ceafes,  and  cejfante  caufa,  ceffabit  effedus.1'' 

which 


Oh.  5-  /TftiW 

which  was  inftituted  to  inquire  (at  the  death  of  any  man  of 
fortune)  the  value  of  his  ellate,  the  tenure  by  which  it  was 
holden,  and  v/ho,  and  of  what  age  his  heir  was  ;  thereby  to  [  69  J 
ascertain  the  relief  and  value  of  the  primer  feifin,  or  the  ward- 
ship and  livery  accruing  to  the  king  thereupon.  A  manner  of 
proceeding  that  came  in  procefs  of  tifrie  to  be  greatly  abufed, 
and  at  length  an  intolerable  grievance ;  it  being  one  of  the 
principle  accufations  againft  Empfon  and  Dudley,  the  wicked 
engines  of  Henry  VII.,  that  by  colour  of  falfe  inquifitions 
they  compelled  many  perfons  to  fue  out  livery  from  the 
crown,  who  by  no  means  were  tenants  thereunto0.  And 
afterwards,  a  court  of  wards  and  liveries  was  erected  p,  for 
conducting  the  fame  inquiries  in  a  more  folemn  and  legal 
manner. 

When  the  heir  thus  came  of  full  age,  provided  he  held  a 
knight's  fee  in  capite  under  the  crown,  he  was  to  receive  the 
order  of  knighthood,  and  was  compellable  to  take  it  upon  him, 
or  elfe  pay  a  fine.to  the  king.  For  in  thofe  heroical  times,  no 
perfon  was  qualified  for  deeds  of  arms  and  chivalry  who  had 
not  received  this  order,  which  was  conferred  with  much  pre- 
paration and  folemnity.  We  may  plainly  difcover  the  foot- 
iteps  of  a  fimilar  cuftom  in  what  Tacitus  relates  of  the  Ger- 
mans, who,  in  order  to  qualify  their  young  men  to  bear  arms, 
prefented  them  in  a  full  aflembly  with  a  fhield  and  lance ; 
which  ceremony,  as  was  formerly  hinted  **,  is  fuppofed  to  have 
been  the  original  of  the  feodal  knighthood  r.  This  preroga- 
tive, of  compelling  the  king's  vaflhls(4)  to  be  knighted,  or  to 

0  4  Inft.  198.  <c  frameaque  ju-vencm     ernant.        Haes 

p   Stat.  SzHen.  VIII.    C.  46.  "  ap'ud   illos  toga,  hie  primus  pevtt&at 

3  Vol.  I.  page  404.  "  bonos ;     ante  hoc   domus  pars   viden- 

r  "In  ipfo  concillo  vel  principum  alt-  "  tur ;     mox     reipublicae"       De  Mor. 

<l  artis,  vcl  pater,  -vcl  propinquus,  fcuto  Germ.  cap.  13. 


(4)  I  do  not  find  that  this  prerogative  was  confined  to  the  king's 
tenants ;  lord  Coke  does  not  make  that  diftinftion  in  his  commen- 

G  2  tary 
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pay  a  fine,  was  exprefsly  recognized  in  parliament  by  the 
ftatutedV  milkibuS)  i  Edw.  II.;  was  exerted  as  an  expedient 
for  raifing  money  by  many  of  our  beft  princes,  particularly 
by  Edward  VI.  and  queen  Elizabeth  ;  but  yet  was  the  occa- 
fion  of  heavy  murmurs  when  exerted  by  Charles  I.:  among 
whofe  many  misfortunes  it  was,  that  neither  himfelf  nor 
his  people  feemed  able  to  diftinguifh  between  the  arbitrary 
ftretch,  and  the  legal  exertion  of  prerogative.  However, 
C  70  2  among  the  other  conceffions  made  by  that  unhappy  prince, 
before  the  fatal  recourfe  to  arms,  he  agreed  to  diveft  himfelf 
of  this  undoubted  flower  of  the  crown,  and  it  was  accord- 
ingly abolifhed  by  ftatute  16  Car.  I.  c.  20. 

5.  But,  before  they  came  of  age,  there  was  {till  another 
piece  of  authority,  which  the  guardian  was  at  liberty  to  ex- 
ercife  over  his  infant  wards ;  I  mean  the  right  of  marriage, 
(maritagium,  as  contradiftinguifhed  from  matrimony,)  which 
in  it's  feodal  fenfe  fignifies  the  power,  which  the  lord  or 
guardian  in  chivalry  had,  of  difpofing  of  his  infant  ward  In 
matrimony.  For,  while  the  infant  was  in  ward,  the  guardian 
had  the  power  of  tendering  him  or  her  a  fuitable  match, 
without  difparagement  or  inequality  :  which  if  the  infants 
refufed,  they  forfeited  the  value  of  the  marriage,  valorem 
maritagiiy  to  their  guardian  s ;  that  is,  fo  much  as  a  jury  would 
affefs,  or  any  one  would  bona  fide  give  to  the  guardian  for  fuch 
an  alliance1:  and,  if  the  infants  married  themfelves  without 
the  guardian's  confent,  they  forfeited  double  the  value,  dupli- 
cem  valorem  maritagii  "(5).    This  feems  to  have  been  one  of  the 

*  Lkt.  §  no.  l  Stat.  Mert.  c.  6.     Co.  L'ut.  82.  u  Litt.  §  no. 


tary  on  the  flat,  de  milit.  2  Inft.  593.  Nor  is  the  power  of  the 
commiflioners  limited  to  the  king's  tenants  in  the  comniiflions  iffued 
by  Edw.  VI.  and  queen  Elizabeth  ;  which  fee  in  15  Rym.  Foed.'l2^» 
and  493.  See  16  Car.  I.  c.  20.  2  Rujhiu.  70. ;  and  vol.  i.  p.  404. 
(5)  That  is,  after  a  fuitable  match  had  been  tendered  by  the 
lord  ;  but  female  heirs  were  not  fubjeft  to  the  duplex  valor  marl- 
tagti.     Co.  Litt.  82.  b. 

greateft 
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greateft  hardfhips  of  our  ancient  tenures.  There  were  indeed 
iubftantial  reafons  why  the  lord  fhould  have  the  rejira'wt  and 
control  of  the  ward's  marriage,  efpecially  of  his  female  ward  ; 
becaufe  of  their  tender  years,  and  the  danger  of  fuch  female 
ward's  intermarrying  with  the  lord's  enemy  w :  but  no  tole- 
rable pretence  could  be  affigned  why  the  lord  mould  have 
the  fale  or  value  of  the  marriage.  Nor  indeed  is  this  claim 
of  ftrictly  feodal  orginal ;  the  mod  probable  account  of  it 
feeming  to  be  this  :  that  by  the  cuftom  of  Normandy  the 
lord's  confent  was  neceffary  to  the  marriage  of  his  female 
wards  x;  which  was  introduced  into  England,  together  with 
the  reft  of  the  Norman  doctrine  of  feuds :  and  it  is  likely 
that  the  lords  ufually  took  money  for  fuch  their  confent, 
fince,  in  the  often-cited  charter  of  Henry  the  firft,  he  engages 
for  the  future  to  take  nothing  for  his  confent ;  which  alfo  he 
promifes  in  general  to  give,  provided  fuch  female  ward  were 
not  married  to  his  enemy.  But  this,  among  other  beneficial  [  71  "}. 
parts  of  that  charter,  being  difregarded,  and  guardians  itill 
continuing  to  difpofe  of  their  wards  in  a  very  arbitrary  un- 
equal manner,  it  was  provided  by  king  John's  great  charter, 
that  heirs  mould  be  married  without  difparagement,  the  next 
of  kin  having  previous  notice  of  the  contract  y  \  or,  as  it  was 
expreffed  in  the  firft  draught  of  that  charter,  ita  marltentur  ne 
difparagentur,  et  per  conjtlium  proplnquorum  de  confanguinitate. 
fua z.  But  thefe  provifions  in  behalf  of  the  relations  were 
omitted  in  the  charter  of  Henry  III. :  wherein  a  the  claufe 
ftands  merely  thus,  "  haeredes  maritentur  abfque  di/paraga- 
tione  ;"  meaning  certainly,  by  haeredes,  heirs  female,  as  there 
are  no  traces  before  this  to  be  found  of  the  lord's  claiming  the 
marriage  b  of  heirs  male  ;  and  as  Glanvil0  exprefsly  confines 
it  to  heirs  female.  But  the  king  and  his  great  lords  thence- 
forward took  a  handle  (from  the  ambiguity  of  this  expreffion) 
to  claim  them  both,  five  fit  mafculus  five  foemina,  as  Bracton 

w  B*a£t.  /.  2.  C.  37.  §  6.  b  The  words  maritare  and  maritagium 

*  Or.  Couft.  95.  feem  ex  vi  termini  to  denote  tha  pro- 
y  cap.  6.  edit.  Oxon.  viding  of  an  bujhand. 

*  cap.  3.  ibid.  *  /.  9.  c.  9  &  12.  &  /.  9.  c.  4. 
a  tap.  6. 

G  3  more 


71  The  Rights  Book  II. 

more  than  once  exprefles  it  *' :  and  alio  as  nothing  but  difpa- 
ragement  was  reftrained  by  magna  carta,  they  thought  them- 
felves  at  liberty  to  make  all  other  advantages  that  they  could  e. 
And  afterwards  this  right,  of  felling  the  ward  in  marriage,  or 
elfe  receiving  the  price  or  value  of  it,  was  exprefsly  declared 
by  the  llatute  of  Merton  f;  which  is  the  firft  direct,  mention 
of  it  that  I  have  met  with,  in  our  own  or  any  other  law  (6). 

•'    /.  2.  c.  38.  §  1.  ■  Wright,  97.  f  20  Hen.  III.  c.  6. 


(6)  What  fruitful  fources  of  revenue  thefe  wardships  and  mar- 
riages of  the  tenants,  who  held  lands  by  knight's  fervice,  were  to 
the  crown,  will  appear  from  the  two  following  inftances  collected 
among  others  by  lord  Lyttleton,  Hift.  Hen.  II.  2  vol.  296. 

"  John  earl  of  Lincoln  gave  Henry  the  third  3000  marks  to 
*'  have  the  marriage  of  Richard  de  Clare,  for  the  benefit  of  Ma- 
*'  tilda  his  eldeft  daughter  ;  and  Simon  de  Montford  gave  the  fame 
"  king  10,000  marks  to  have  the  cuftody  of  the  lands  and  heir 
*'  of  Gilbert  de  Unfranville,  with  the  heir'a  marriage,  a  fum  equi- 
"  valent  to  a  hundred  thoufand  pounds  at  prefent."  In  this  cafe 
the  eftate  muft  have  been  large,  the  minor  young,  and  the  alliance 
honourable.  For,  as  Mr.  Hargrave  informs  us,  who  has  well  de- 
icribed  this  fpecies  of  guardianfhip,  "  the  guardian  in  chivalry 
"  was  not  accountable  for  the  profits  made  of  the  infant's  lands, 
"  during  the  wardfhip,  but  received  them  for  his  own  private  emo- 
*•  lument,  fubject  only  to  the  bare  maintenance  of  the  infant. 
**  And  this  guardianfhip,  being  deemed  more  an  intereft  for  the 
**  profit  of  the  guardian,  than  a  truft  for  the  benefit  of  the  ward, 
"  was  faleable  and  transferable,  like  the  ordinary  fubjects  of  pro- 
"  perty,  to  the  beft  bidder;  and  if  not  difpofed  of,  was  tranf- 
*l  miffible  to  the  lord's  perfonal  reprefentatives.  Thus  the  cuilody 
"  of  the  infant's  perfon,  as  well  as  the  care  of  his  eftate,  might 
"  devolve  upon  the  moft  perfect  ftranger  to  the  infant  ;  one 
"  prompted  by  every  pecuniary  motive  to  abufe  the  delicate  and 
"  important  truft  of  education,  without  any  ties  of  blood  or  re- 
"  gard  to  counteract  the  temptations  of  intereft,  or  any  fufficient 
"  authority  to  reftrain  him  from  yielding  to  their  influence."  Co. 
Lift.  88.  n.  11. 

One 
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6.  Another  attendant  or  confequence  of  tenure  by 
knight-fervice  was  that  oijines  due  to  the  lord  for  every  alien- 
ation, whenever  the  tenant  had  occafion  to  make  over  his 
land  to  another.  This  depended  on  the  nature  of  the  feodat 
connection ;  it  not  being  reafonable  or  allowed,  as  we  have 
before  feen,  that  a  feudatory  mould  transfer  his  lord's  gift  to 
another,  and  fubftitute  a  new  tenant  to  do  the  fervice  in  his 
own  (lead,  without  the  confent  of  the  lord  :  and,  as  the  feo- 
dal  obligation  was  confidered  as  reciprocal,  the  lord  alfo  could  [  72  3 
not  alienate  his  feignory  without  the  confent  of  his  tenant, 
which  confent  of  his  was  called  an  attornment.  This  re- 
ftraint  upon  the  lords  foon  wore  away ;  that  upon  the  tenants 
continued  longer.  For  when  every  thing  came  in  procefs 
of  time  to  be  bought  and  fold,  the  lords  would  not  grant  a 
licence  to  their  tenant,  to  aliene,  without  a  fine  being  paid  ; 
apprehending  that,  if  it  was  reafonable  for  the  heir  to  pay  a 
fine  or  relief  on  the  renovation  of  his  paternal  eftate,  it  was 
much  more  reafonable  that  a  ftranger  mould  make  the  fame 
acknowledgment  on  his  admiflion  to  a  newly  purchafed  feud. 
With  us  in  England,  thefe  fines  feem  only  to  have  been  ex- 
acted from  the  king's  tenants  in  capite,  who  were  never  able 
to  aliene  without  a  licence :  but  as  to  common  perfons,  they 
were  at  liberty,  by  magna  carta  s,  and  the  Itatute  of  quia  em- 
tores  h,  (if  not  earlier,)  to  aliene  the  whole  of  their  eitate,  to 
be  holden  of  the  fame  lord  as  they  themfelves  held  it  of  be- 
fore. But  the  king's  tenants  in  capite,  not  being  included 
under  the  general  words  of  thefe  ftatutes,  could  not  aliene 
without  a  licence :  for  if  they  did,  it  was  in  ancient  ftridlneis 

s  tap.  32.  h  18  Edw.  1.  c.  1. 


One  cannot  read  this  without  aitoniihment,  that  fuch  Jhould 
continue  to  be  the  condition  of  the  country  till  the  year  1660, 
which,  from  the  extermination  of  thefe  feudal  oppreffions,  ought 
to  be  regarded  as  a  memorable  aera  in  the  hillcry  of  our  law  and 
liberty. 

G  4  an 
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an  abfolute  forfeiture  of  the  land ' ;  though  fome  have  ima- 
gined otherwife.  But  this  feverity  was  mitigated  by  the 
ftatute  i  Edw.  III.  c.  12.  which  ordained,  that  in  fuch  cafe 
the  lands  fhould  not  be  forfeited,  but  a  reafonable  fine  be  paid 
to  the  king.  Upon  which  ftatute  it  was  fettled,  that  one 
third  of  the  yearly  value  fhould  be  paid  for  a  licence  of 
alienation  ;  but  if  the  tenant  prefumed  to  aliene  without  a 
licence,  a  full  year's  value  fhould  be  paid  k. 

7.  The  laft  confequence  of  tenure  in  chivalry  was  efcheat ; 
which  is  the  determination  of  the  tenure,  or  diffolution  of  the 
mutual  bond  between  the  lord  and  tenant  from  the  extinc- 
tion of  the  blood  of  the  latter  by  either  natural  or  civil  means : 
if  he  died  without  heirs  of  his  blood,  or  if  his  blood  was 
corrupted  and  ftained  by  commiffion  of  treafon  or  felony  ; 
whereby  every  inheritable  quality  was  entirely  blotted  out 
C  73  ]  and  abolifhed.  In  fuch  cafes  the  lands  efcheated,  or  fell  back 
to  the  lord  of  the  fee1;  that  is,  the  tenure  was  determined 
by  breach  of  the  original  condition  expreffed  or  implied  in 
the  feodal  donation.  In  the  one  cafe,  there  were  no  heirs 
fubfifting  of  the  blood  of  the  firft  feudatory  or  purchafer,  to 
which  heirs  alone  the  grant  of  the  feud  extended;  in  the 
other,  the  tenant,  by  perpetrating  an  atrocious  crime,  fhewed 
that  he  was  no  longer  to  be  trufted  as  a  vafal,  having  for- 
gotten his  duty  as  a  fubjedl ;  and  therefore  forfeited  his  feud, 
which  he  held  under  the  implied  condition  that  he  fhould 
not  be  a  traitor  or  a  felon.  The  confequence  of  which  in 
both  cafes  was,  that  the  gift,  being  determined,  refulted 
back  to  the  lord  who  gave  it m. 

These  were  the  principal  qualities,  fruits,  and  confe- 
quences  of  tenure  by  knight-fervice  :  a  tenure,  by  which 
the  greateft  part  of  the  lands  in  this  kingdom  were  holden, 
and  that  principally  of  the  king  in  capite,  till  the   middle  of 

1  a  Inft.  66.  k  Ibid.  67.  '  Co.  Lite.  ij.  m  Feud.  I.  z.  t.  86. 

the 
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the  laft  century  (7);  and  which  was  created,  as  fir  Edward 
Coke  exprefsly  teftifies  n,  for  a  military  purpofe,  viz.  for 
defence  of  the  realm  by  the  king's  own  principal  fubje£ts, 
which  was  judged  to  be  much  better  than  to  truft  to  hirelings 
or  foreigners.  The  defcription  here  given  is  that  of  a  knight- 
fervice  proper  ;  which  was  to  attend  the  king  in  his  wars. 
There  were  alfo  fome  other  fpecies  of  knight-fervice  ;  fo 
called,  though  improperly,  becaufe  the  fervice  or  render  was 
of  a  free  and  honourable  nature,  and  equally  uncertain  as  to 
the  time  of  rendering  as  that  of  knight- fervice  proper,  and  be- 
caufe they  were  attended  with  fimilar  fruits  and  confequences. 
Such  was  the  tenure  by  grand  ferjeanty,  per  magnum  fervitium> 
whereby  the  tenant  was  bound,  inftead  of  ferving  the  king 
generally  in  his  wars,  to  do  fome  fpecial  honorary  fervice  to 
the  king  in  perfon  ;  as  to  carry  his  banner,  his  fword,  or  the 
like  ;  or  to  be  his  butler,  champion,  or  other  officer,  at  his 
coronation0.  It  was  in  moft  other  refpe&s  like  knight- 
fervice  p  ;  only  he  was  not  bound  to  pay  aid  q,  or  efcuage  r ; 
and,  when  tenant  by  knight-fervice  paid  five  pounds  for  a  [74  3 
relief  on  every  knight's  fee,  tenant  by  grand  ferjeanty  paid 
one  year's  value  of  his  land,  were  it  much  or  little8.  Tenure 
by  cornage,  which  was  to  wind  a  horn  when  the  Scots  or 
other  enemies  entered  the  land,  in  order  to  warn  the  king's 
fubje£ts,  was  (like  other  fervices  of  the  fame  nature)  a 
fpecies  of  grand  ferjeanty  *. 

These  fervices,  both  of  chivalry  and  grand  ferjeanty,  were 
all  perfonal,  and  uncertain  as  to  their  quantity  or  duration. 
But,  the  perfonal  attendance  in  knight-fervice  growing  trou- 
blefome  and  inconvenient    in  many   refpe£ts,  the    tenants 

■  4  Inft.  194.  r  jjtt.  §  158. 

-  Litt.  §  153.  «  b;j.  ^  I54. 

p  Jiid.^isS.  •  Ibid.  §  156. 
1  a  Inft.  333. 


( 7 )  I  do  not  know  that  we  are  any  where  told  what  proportion, 
in  quantity,  the  military  tenure  bore  to  the  focage  tenure. 

found 
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found  means  of  compounding  for  it ;  by  firit  fending  others 
in  their  ftead,  and  in  procefs  of  time  making  a  pecuniary 
iatisfaclion  to  the  lords  in  lieu  of  it.  This  pecuniary  fatis- 
faclion  at  laft  came  to  be  levied  by  affeffments,  at  fo  much 
for  every  knight's  fee  5  and  therefore  this  kind  of  tenure  was 
called  fcutagium  in  Latin,  or  fervitium  fcuti  ;  fcutum  being 
then  a  well-known  denomination  for  money  (8) :  and,  in  like 
manner,  it  was  called,  in  our  Norman  French,  efcuage  ,•  being 
indeed  a  pecuniary,  inftead  of  a  military,  fervice.  The  firft 
time  this  appears  to  have  been  taken  was  in  the  5  Hen.  II., 
on  account  of  his  expedition  to  Touloufe  j  but  it  foon  came 
to  be  fo  univerfal,  that  perfonal  attendance  fell  quite  into 
difufe.  Hence  we  find  in  our  antient  hiftories,  that,  from 
this  period,  when  our  kings  went  to  war,  they  levied  fcutages 
on  their  tenants,  that  is,  on  all  the  landholders  of  the  king- 
dom, to  defray  their  expenfes,  and  to  hire  troops  ;  and  thele 
affeffments  in  the  time  of  Hen.  II.,  feem  to  have  been  macb 
arbitrarily,  and  at  the  king's  pleafure.  Which  prerogative 
being  greatly  abufed  by  his  fucceffors,  it  became  matter  of 
national  clamour  ;  and  king  John  was  obliged  to  confent  by 
his  magna  carta,  that  no  fcutage  fhould  be  impofed  without 
confent  of  parliament  u.  But  this  claufe  was  omitted  in  his 
fon  Henry  III.'s  charter,  where  we  only  find  ^  that  fcutages 
[  75  ]  or  efcuage  fhould  be  taken  as  they  were  ufed  to  be  taken  in 
the  time  of  Henry  II. :  that  is,  in  a  reafonable  and  moderate 
manner.  Yet  afterwards  by  ftatute  25  Edw.  I.  c.  5,  6., 
and  many  fubfequent  ftatutes  *,  it  was  again  provided,  that 
the  king  fhould  take  no  aids  or  tafks  but  by  the  common 
afient  of  the  realm :  hence  it  was  held  in  our  old  books,  that 


u  Nullum  fcutagium  ponalur  in  regno  *'  cap.  37. 

tioflro,  nift  per  commune  confillum  regnl  x  See  Vol.  I.  pag.  I4°» 

nojlri.  cap.  12. 


(8)  But  Littleton,  Coke,  and  Bracton  render  it  the  fervice  of 
the  fhield,  /.  e.  of  arms,  being  a  compenfatiou  for  a&ual  fervice. 
Cc.  Lift.  68.  b. 

efcuage 
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efcuage  or  fcutage  could  not  be  levied  but  by  content  of  par- 
liament y  ;  fuch  fcutages  being  indeed  the  groundwork  of 
all  fucceeding  fubfidies,  and  the  land-tax  of  later  times. 

Since  therefore  efcuage  differed  from  knight-fervice  in 
nothing,  but  as  a  compenfation  differs  from  actual  fervice, 
knight-fervice  is  frequently  confounded  with  it.  And  thus 
Littleton  *  muft  be  underftood,  when  he  tells  us,  that  tenant 
by  homage,  fealty,  and  efcuage,  was  tenant  by  knight-fervice  : 
that  is,  that  this  tenure  (being  fubfervient  to  the  military 
policy  of  the  nation)  was  refpe&ed a  as  a  tenure  in  chivalry  b. 
But  as  the  a£lual  fervice  was  uncertain,  and  depended 
upon  emergencies,  fo  it  was  neceffary  that  this  pecuniary 
compenfation  mould  be  equally  uncertain,  and  depend  on 
the  affeflments  of  the  legiflature  fuited  to  thofe  emergencies. 
For  had  the  efcuage  been  a  fettled  invariable  fum,  payable  at 
certain  times,  it  had  been  neither  more  nor  lefs  than  a  mere 
pecuniary  rent  \  and  the  tenure,  inftead  of  knight-fervice, 
would  have  then  been  of  another  kind,  called  focage c,  of 
which  we  fhall  fpeak  in  the  next  chapter. 

For  the  prefent  I  have  only  to  obferve,  that  by  the  de- 
generating of  knight-fervice,  or  perfonal  military  duty,  into 
efcuage,  or  pecuniary  affeffments,  all  the  advantages  (either 
promifed  or  real)  of  the  feodal  conftitution  were  deftroyed, 
and  nothing  but  the  hardfhips  remained.  Inftead  of  forming 
a  national  militia  compofed  of  barons,  knights,  and  gentle- 
men, bound  by  their  intereft,  their  honour,  and  their  oaths, 
to  defend  their  king  and  country,  the  whole  of  this  fyftem  of 
tenures  now  tended  to  nothing  elfe  but  a  wretched  means 
of  raifing  money  to  pay  an  army  of  occafional  mercenaries,  r  ~< 
In  the  mean  time  the  families  of  all  our  nobility  and  gentry 
groaned    under  the  intolerable   burthens,  which  (in  confe- 

f  Old  Ten.  tit-  Efcuage,  b  Pro  feodo  milxtari  reputaiur.     Figt. 

1  §  I03.  B  /.  2.  c.  I4.  §  7. 

1  Wright,  U2.  '  Liu.  5  97.  130. 

quence 


j6  The  Rights.  Book  II. 

quence  of  the  fiction  adopted  after  the  conqueft)  were  intro- 
duced and  laid  upon  them  by  the  fubtlety  and  fineffe  of  the 
Norman  lawyers.  For,  befides  the  fcutages  to  which  they 
were  liable  in  defect  of  perfonal  attendance,  which  however 
were  afTefled  by  themfelves  in  parliament,  they  might  be  called 
upon  by  the  king  or  lord  paramount  for  aids,  whenever  his 
eldeft  fon  was  to  be  knighted,  or  his  eldeft  daughter  married  ; 
not  to  forget  the  ranfom  of  his  own  perfon.  The  heir,  on 
the  death  of  his  anceftor,  if  of  full  age,  was  plundered  of  the 
firft  emoluments  arifing  from  his  inheritance,  by  way  of 
relief  and  primer  feijin ,•  and  if  under  age,  of  the  whole  of  his 
eftate  during  infancy.  And  then,  as  fir  Thomas  Smith  d  very 
feelingly  complains,  "  when  he  came  to  his  own,  after  he 
"  was  out  of  ivardfiip,  his  woods  decayed,  houfes  fallen 
"  down,  (lock  wafted  and  gone,  lands  let  forth  and  ploughed 
"  to  be  barren,"  to  reduce  him  ftill  farther,  he  was  yet  to 
pay  half  a  year's  profits  as  a  fine  for  fuing  out  his  livery  ;  and 
alfo  the  price  or  value  of  his  marriage,  if  he  refufed  fuch  wife 
as  his  lord  and  guardian  had  bartered  for,  and  impofed  upon 
him  ;  or  twice  that  value,  if  he  married  another  woman. 
Add  to  this,  the  untimely  and  expenfive  honour  o(  knighthood, 
to  make  his  poverty  more  completely  fplendid.  And  when 
by  thefe  deductions  his  fortune  was  fo  mattered  and  ruined, 
that  perhaps  he  was  obliged  to  fell  his  patrimony,  he  had 
not  even  that  poor  privilege  allowed  him  without  paying  an 
exorbitant  fine  for  a  licence  of  alienation. 

A  slavery  fo  complicated,  and  fo  extenfive  as  this,  called 
aloud  for  a  remedy  in  a  nation  that  boafted  of  its  freedom. 
Palliatives  were  from  time  to  time  applied  by  fucceflive  acts 
of  parliament,  which  afTuaged  fome  temporary  grievances. 
Till  at  length  the  humanity  of  king  James  I.  confented  e,  in 
confideration  of  a  proper  equivalent,  to  abolifh  them  all  j 
E  77  D  though  the  plan  proceeded  not  to  effect  ;  in  like  manner  as 
he  had  formed  a  fcheme,  and  begun  to  put  it  in  execution, 
for  removing  the  feodal  grievance  of  heretable  jurifdictions 

*  Commons.  1.  5.  e.  3.  •  4  Inft.  *oi. 
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in  Scotland { ,  which  has  fince  been  purfued  and  effected  by 
the  flatute  20  Geo.  II.  c.43.g  King  James's  plan  for  ex- 
changing our  military  tenures  feems  to  have  been  nearly  the 
fame  as  that  which  has  been  fince  purfued  ;  only  with  this 
difference,  that,  by  way  of  compenfation  for  the  lofs  which 
the  crown  and  other  lords  would  fuftain,  an  annual  fee-farm 
rent  was  to  have  been  fettled  and  infeparably  annexed  to  the 
crown  and  a  flu  red  to  the  inferior  lords,  payable  out  of  every 
knight's  fee  within  their  refpe&ive  feignories.  An  expedient 
feemingly  much  better  than  the  hereditary  excife,  which 
was  afterwards  made  the  principle  equivalent  for  thefe  con- 
ceffions.  For  at  length  the  military  tenures,  with  all  their 
heavy  appendages  (having  during  the  ufurpation  been  difcon- 
tinued)  were  deftroyed  at  one  blow  by  the  flatute  12  Car.  II. 
c.  24.  which  ena£ls,  "  that  the  court  of  wards  and  liveries, 
"  and  all  wardships,  liveries,  primer  feifins,  and  oufter- 
"  lemains,  values,  and  forfeitures  of  marriage,  by  reafon  of 
"  any  tenure  of  the  king  or  others,  be  totally  taken  away. 
"  And  that  all  fines  for  alienation,  tenures  by  homage, 
"  knight-fervice,  and  efcuage,  and  alfo  aids  for  marrying 
"  the  daughter  or  knighting  the  fon,  and  all  tenures  of  the 
"  king  in  capite,  be  likewife  taken  away  (9).     And  that  all 

f  Dalrymp.  of  Feiris,  292.  taardboldlng  (equivalent  to  the  knight* 

8  By    another  ftatute   of   the  fame     fervice  of  England)  is  for  ever  abolilhed 
year  (20  Geo.  II.  c.  50.)  the  tenure  of    in  Scotland. 


(9)  Both  Mr.  Madox  and  Mr.  Hargrave  have  taken  notice  of 
this  inaccuracy  in  the  title  and  body  of  the  aft,  viz.  of  taking 
away  tenures  in  capite ;  [Mad.  Bar.  Ang.  238.  Co. Lit.  108.  n.  5.) 
for  tenure  in  capite  fignifies  nothing  more  than  that  the  king  is  the 
immediate  lord  of  the  land-owner;  and  the  land  might  have  been 
either  of  military  or  focage  tenure.  The  fame  incorre6l  language 
was  held  by  the  fpeaker  of  the  houfe  of  commons  in  his  pedantic 
addrefs  to  the  throne  upon  prefenting  this  bill.  "  Royal  fir,  your 
"  tenures  in  capite  are  not  only  turned  into  a  tenure  in  focage, 
"  (though  that  alone  will  for  ever  give  your  majefty  a  juft  right 
"  and  title  to  the  labour  of  our  ploughs,  and  the  fweat  of  our 

"  brows,) 
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"  forts  of  tenures,  held  of  the  king  or  others,  be  turned  into 
u  free  and  common  focage ;  fave  only  tenures  in  frankal- 
«*  moign,  copyholds,  and  the  honorary  fervices  (without  the 
"  fiavifh  part)  of  grand  ferjeanty."  A  ftatute,  which  was 
a  greater  acquifition  to  the  civil  property  of  this  kingdom 
than  even  magna  carta  itfelf :  fince  that  only  pruned  the 
luxuriances  that  had  grown  out  of  the  military  tenures,  and 
thereby  preferved  them  in  vigour ;  but  the  ftatute  of  king 
Charles  extirpated  the  whole,  and  demolifhed  both  root  and 
branches. 


"  brows,)  but  they  are  likewife  turned  into  a  tenure  in  corde. 
i(  What  your  majefty  had  before  in  your  court  of  wards  you  will 
**  be  fure  to  find  it  hereafter  in  the  exchequer  of  your  people's 
«'  hearts."     Journ.  Dom.  Proc.   1 1  vol.  234. 
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CHAPTER    THE    SIXTH. 


of  the  MODERN  ENGLISH  TENURES. 


ALTHOUGH,  by  the  means  that  were  mentioned  in 
the  preceding  chapter,  the  oppreflive  or  military  part 
of  the  feodal  conftitution  itfelf  was  happily  done  away,  yet 
we  are  not  to  imagine  that  the  conftitution  itfelf  was  utterly 
laid  afide,  and  a  new  one  introduced  in  its  room  :  fince  by 
the  ftatute  12  Car.  II.  the  tenures  of  focage  and  frankal- 
moign, the  honorary  fervices  of  grand  ferjeanty,  and  the 
tenure  by  copy  of  court  roll,  were  referved  ;  nay,  all  tenures 
in  general,  except  frankalmoign,  grand  ferjeanty,  and  copy- 
hold, were  reduced  to  one  general  fpecies  of  tenure,  then 
well  known,  and  fubfifting,  called  free  and  common  focage. 
And  this,  being  fprung  from  the  fame  feodal  original  as  the 
reft,  demonftrates  the  neceflity  of  fully  contemplating  that 
antient  fyftem ;  fince  it  is  that  alone  to  which  we  can  recur, 
to  explain  any  feeming  or  real  difficulties,  that  may  arife 
in  our  prefent  mode  of  tenure. 

The  military  tenure,  or  that  by  knight-fervice,  confifted 
of  what  were  reputed  the  mod  free  and  honourable  fervices, 
but  which  in  their  nature  were  unavoidably  uncertain  in  re- 
fpecl:  to  the  time  of  their  performance.  The  fecond  fpecies 
of  tenure,  ov  free-focage,  confifted  alfo  of  free  and  honourable 
fervices  ;  but  fuch  as  were  liquidated  and  reduced  to  an  abfo- 
lute  certainty.  And  this  tenure  not  only  fubfifts  to  this  day, 
but  has  in  a  manner  abforbed  and  fwallowed  up  (fince  the 
1  ftatute 
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ftatute  of  Charles  the  fecond)  almoft  every  other  fpeciea  of 
tenure.     And  to  this  we  are  next  to  proceed. 

II.  Socage,  in  it's  moft  general  and  extenfive  fignifica- 
tion,  feems  to  denote  a  tenure  by  any  certain  and  determinate 
fervice.  And  in  this  fenfe  it  is  by  our  antient  writers  con- 
ftantly  put  in  oppofition  to  chivalry,  or  knight- fervice,  where 
the  render  was  precarious  and  uncertain.  Thus  Bratton  *  ; 
if  a  man  holds  by  rent  in  money,  without  any  efcuage  or 
ferjeanty,  "  id  tenementum  dici  potejl  Jocagium ;"  but  if  you 
add  thereto  any  royal  fervice,  or  efcuage,  to  any,  the  fmalleft, 
amount,  "  Mud  did  poterit  feodum  tnilitare."  So  too  the  au- 
thor of  Fletab  ;  "  e x  donationibus,  Jervitia  mi/itaria  vel  magnae 
ferjantiae  non  continentibus,  oritur  nobis  quoddam  nomen  gene- 
rale,  quod  ejl  Jocagium."  Littleton  alfo  c  defines  it  to  be, 
where  the  tenant  holds  his  tenement  of  the  lord  by  any  cer- 
tain fervice,  in  lieu  of  all  other  fervices ;  fo  that  they  be  not 
fervices  of  chivalry,  or  knight-fervice.  And  therefore  after- 
wards d  he  tells  us,  that  whatfoever  is  not  tenure  in  chivalry 
is  tenure  in  focage  :  in  like  manner  as  it  is  defined  by  Finch  e, 
a  tenure  to  be  done  out  of  war.  The  fervice  muft  therefore 
be  certain,  in  order  to  denominate  it  focage  ;  as  to  hold  by 
fealty  and  2oj.  rent ;  or,  by  homage,  fealty,  and  2oj.  rent  : 
or,  by  homage  and  fealty  without  rent ;  or,  by  fealty  and 
certain  corporal  fervice,  as  ploughing  the  lord's  land  for 
three  days  ;  or,  by  fealty  only  without  any  other  fervice  :  for 
all  thefe  are  tenures  in  focage  f. 

But  focage,  as  was  hinted  in'  the  laft  chapter,  is  of  two 
forts :  yr^-focage,  where  the  fervices  are  not  only  certain, 
but  honourable ;  and  vil/ein-focage,  where  the  fervices,  though 
certain,  are  of  a  bafer  nature.  Such  as  hold  by  the  former 
tenure,  are  called  in  Glanvil g,  and  other  fubfequent  authors, 

*  1.2.  c.  16.  §  9.  e  I*  147. 

b/-3-  '-14.  §9-  'latt.  §  117,118,119. 

c  §  117-  •  '•  3«  «  7« 

d  §  118. 

by 
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by  the  name  of  liberi  fokemanni,  or  tenants  in  free-focage. 
Of  this  tenure  we  are  firft  to  fpeak  ;  and  this,  both  in  the 
nature  of  it's  fervice,  and  the  fruits  and  confequences  apper-  [  80  ] 
taining  thereto,  was  always  by  much  the  mod  free  and  inde- 
pendent fpecies  of  any.  And  therefore  I  cannot  but  afTent 
to  Mr.  Somner's  etymology  of  the  word  h ;  who  derives  it 
from  the  Saxon  appellation  foe,  which  fignifies  liberty  or 
privilege,  and,  being  joined  to  a  ufual  termination,  is  called 
focage,  in  Latin  focagium  ;  fignifying  thereby  a  free  or  privi- 
leged tenure1.  This  etymology  feems  to  be  much  more  juft 
than  that  of  our  common  lawyers  in  general,  who  derive  it 
from  foca,  an  old  Latin  word,  denoting  (as  they  tell  us)  a 
plough  :  for  that  in  antient  time  this  focage  tenure  confided 
in  nothing  elfe  but  fervices  of  hufbandry,  which  the  tenant 
was  bound  to  do  to  his  lord,  as  to  plough,  fow,  or  reap  for 
him  ;  but  that  in  procefs  of  time,  this  fervice  was  changed 
into  an  annual  rent  by  confent  of  all  parties,  and  that,  in 
memory  of  it's  original,  it  ftill  retains  the  name  of  focage  or 
plough-fervice  k-  But  this  by  no  means  agrees  with  what 
Littleton  himfelf  tells  us  !,  that  to  hold  by  fealty  only,  with- 
out paying  any  rent,  is  tenure  in  focage  ;  for  here  is  plainly 
no  commutation  for  plough-fervice.  Befides,  even  fervices, 
confefledly  of  a  military  nature  and  original,  (as  efcuage, 
which,  while  it  remained  uncertain,  was  equivalent  to  knight- 
fervice,)  the  inftant  they  were  reduced  to  a  certainty  changed 
both  their  name  and  nature,  and  were  called  focage  m.  It 
was  the  certainty  therefore  that  denominated  it  a  focage  te- 
nure ;  and  nothing  f  ure  could  be  a  greater  liberty  or  privilege, 
than  to  have  the  fervice  ascertained,  and  not  left  to  the  arbi- 
trary calls  of  the  lord,  as  the  tenures  of  chivalry.  Where- 
fore alfo  Britton,  who  defcribes  lands  in  focage  tenure  under 
the  name  of  fraunke  ferme  n,  tells  us,  that  they  are  "  lands 

Gavelk.  138.  «  ing  of  lands  quhen  ony  man  is  infeft 

1  In  like  manner  Skene,  in  his  expo-  *  freely?  \$c. 

fition  of  the    Scots'   law,   title  focage,        k  Litt.  §  J 19.  '  §  118. 

tells  us,  that  it  is  f  any  kind  of  hold-        m  §  98.  tao.  n  c  66. 

Vol.  II.  H  "  and 
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*c  and  tenements,  whereof  the  nature  of  the  fee  is  changed 
"  by  feoffment  out  of  chivalry  for  certain  yearly  fervices,  and 
"  in  refpecl:  whereof  neither  homage,  ward,  marriage,  nor 
[  8 1  ]  "  relief  can  be  demanded."  Which  leads  us  alfo  to  another 
obfervation,  that  if  focage  tenures  were  of  fuch  bafe  and 
fervile  original,  it  is  hard  to  account  for  the  very  great 
immunities  which  the  tenants  of  them  always  enjoyed ;  fo 
highly  fuperior  to  thofe  of  the  tenants  by  chivalry,  that  it 
was  thought,  in  the  reigns  of  both  Edward  I.  and  Charles  II., 
a  point  of  the  utmoft  importance  and  value  to  the  tenants,  to 
reduce  the  tenure  by  knight-fervice  to  fraunke  ferme  or  tenure 
by  focage.  We  may  therefore,  I  think,  fairly  conclude  in 
favour  of  Somner's  etymology,  and  the  liberal  extraction  of 
the  tenure  in  free  focage,  againft  the  authority  even  of  Lit- 
tleton himfelf.  ( i ) 


( i )  The.  learned  Judge  has  done  Mr.  Somner  the  honour  of 
adopting  his  derivation  of  focage,  which  Mr.  Somner  himfelf  boafts 
of  as  a  new  difcovery  with  no  little  pride  and  exultation,  as  appears 
from  the  following  fentence  :  Derivatio  forte  hac  nova  et  nojlratibus 
adhuc  inaudita,  qui,  a  foe  quatenus   vel  aratrum  vel  faltem  vomerem 

Jignat,  vocetn  derivare  fatagunt.     Quam    male    tamen,    eorum  venid 

fujius  a  me  jam  monitum  in  tradatu  de  gavelkind,  cap.  4.  Somn. 
Gloff.  Soca.  But  notwithstanding  this  unheard  of  derivation  has 
found  an  able  defender  in  the  learned  Commentator,  the  editor  is 
obliged  to  prefer  the  old  derivation  for  the  following  reafons  :  — 
Our  mod  antient  writers  derive  it  from  foca  or  foccus,  a  plough  ; 
and  fock,  in  fome  parts  of  the  north  of  England,  is  the  common 
name  for  a  plough-fhare  to  this  day.     The  following  defcription  of 

fockage  is  given  by  Bradton  ;  did  poterit  focagium  a  focco,  et  hide 
tenentes  fochmanni,  eo  quod  deputati  funt,  ut  videtur,  tantummodo  ad 
culturam,  et  quorum  cujlodia  et  maritagia  ad  propinquiores  parentes 

jure  fanguinis  pertinebant.  (C.  35.)  This  is  not  only  adopted  by 
Littleton  and  lord  Coke,  (Co.Litt.  86.)  who  fays  that  focagium 
ejl  fervitiumfoca,  which  is  alfo  the  interpretation  given  by  Ducange, 
(voc.  Soc.)  but  Sir  Henry  Spelman,  whofe  authority  is  high  in 
feudal  antiquities,  teltifies  that  feudum  ignobile,  plebeium  vulgare 
Call,  fief  roturier  nobili  opponitur,  et  proprie  dicimus,   quod  ignobilibus 

et 
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Taking  this  then  to  be  the  meaning  of  the  word,  it  feems 
probable  that  the  focage  tenures  were  the  relics  of  Saxon 


et  rujlicis  competit,  nullo  feudali  privilegio  ornatum,  nos  foccagium 
dicimus.  doff.  voc.  Feod.  And  foccagium  he  explains  by  Gall, 
roture,jief  roturier.     Heritages  en  roture.  (lb.  voc.  Soc.) 

In  a  law  of  Edward  the  Confeffor,  the  fokeman  and  villein  are 
claffed  together  :  Manbote  de  villano  et  fokeman  xii  oras,  de  liberls 
autem  hominibus  Hi  marcas.  (C.  12.)  If  we  confider  the  nature  of 
focage  tenure,  we  (hall  fee  no  reafon  why  it  fhould  have  the  pre- 
eminence of  the  appellation  of  a  privileged  poffeffion. 

The  fervices  of  military  tenure  were  not  left,  as  fuggefted  by 
the  learned  Judge  in  the  preceding  page,  to  the  arbitrary  calls  of  the 
lord:  for,  though  it  was  uncertain  when  the  king  would  go  to 
war,  yet  the  tenant  was  certain  that  he  could  only  be  compelled  to 
ferve  forty  days  in  the  year  ;  the  fervice  therefore  was  as  certain  in 
it's  extent  as  that  of  focage  ;  and  the  fokeman  likewife  could  not 
know  beforehand  when  he  would  be  called  upon  to  plough  the 
land,  or  to  perform  other  fervile  offices,  for  the  lord.  The  milites 
are  every  where  diftinguifhed  from  the  fokemanni,  and  the  wifdom 
of  the  feudal  polity  appears  in  no  view  more  flrongly  than  in  this  ; 
viz.  that  whilft  it  fecured  a  powerful  army  of  warriors,  it  was  not 
improvident  of  the  culture  of  the  lands,  and  the  domeftic  concerns 
of  the  country.  But  honour  was  the  invigorating  principle  of  that 
fyftem,  and  it  cannot  be  imagined  that  thofe  who  never  grafped  a 
fword,  nor  buckled  on  a  coat  of  mail,  fhould  enjoy  privileges  and 
diftindtions  denied  to  the  barons  and  milites,  the  companions  of 
their  fovereign.  The  fokemanni  were  indebted  only  to  their  own 
meannefs  and  infignificance  for  their  peculiar  immunities.  The 
king  or  lord  had  the  profits  of  the  military  tenant's  eftate,  during 
his  nonage,  in  order  to  retain  a  fubftitute  with  accoutrements,  and 
in  a  flate  fuitable  to  the  condition  of  his  tenant ;  at  the  fame 
time  he  took  care  that  the  minor  was  inftru&ed  in  the  martial 
accomplifhments  of  the  age.  But  they  difdained  to  fuperintend  the 
education  of  the  fokemanni  ;  and  as  they  had  nothing  to  appre- 
hend from  their  oppofition,  and  could  expe&  no  acceffion  of 
ftrength  from  their  connexions,  their  marriages  therefore  were  an 
object  of  indifference  to  them.  Hence  when  the  age  of  chivalry 
was  gone,  and  nothing  but  it's  flavery  remained,  by  no  uncommon 
vicifiitude  in  the  affairs  of  men,  the  fokemanni  derived  from  their 

H  2  obfcurity 
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liberty  ;  retained  by  fuch  perfons  as  had  neither  forfeited  them 
to  the  king,  nor  been  obliged  to  exchange  their  tenure,  for 
the  more  honourable,  as  it  was  called,  but,  at  the  fame  time, 
more  burthenfome,  tenure  of  knight-fervice.  This  is  pecu- 
liarly remarkable  in  the  tenure  which  prevails  in  Kent,  called 
gavelkind,  which  is  generally  acknowledged  to  be  a  fpecies 
of  focage  tenure  o  j  the  prefervation  whereof  inviolate  from 
the  innovations  of  the  Norman  conqueror  is  a  fa£t  univerfally 
known.  And  thofe  who  thus  preferved  their  liberties  were 
faid  to  hold  in  free  and  common  focage. 

As  therefore  the  grand  criterion  and  diftinguilhing  mark  of 
this  fpecies  of  tenure  are  the  having  it's  renders  or  fer vices 
afcertained,  it  will  include  under  it  all  other  methods  of  hold- 
ing free  lands  by  certain  and  invariable  rents  and  duties:  and, 
in  particular,  petit  ferjeanty,  tenure  in  burgage,  and  gavelkind. 

We  may  remember  that  by  the  ftatute  1 2  Car.  II.  grand 
ferjeanty  is  not  itfelf  totally  abolifhed,  but  only  the  flavilh 
appendages  belonging  to  it :  for  the  honorary  fervices  (fuch 
as  carrying  the  king's  fword  or  banner,  officiating  as  his  but- 
ler, carver,  &c.  at  the  coronation)  are  ftill  referved.  Now 
petit  ferjeanty  bears  a  great  refemblance  to  grand  ferjeanty  j 
for  as  the  one  is  a  perfonal  fervice^  fo  the  other  is  a  rent  or 
[  82  ^  render,  both  tending  to  fome  purpofe  relative  to  the  king's 
perfon.  Petit  ferjeanty,  as  defined  by  Littleton  p,  confifts  in 
holding  lands  of  the  king  by  the  fervice  of  rendering  to  him 
annually  fome  fmall  implement  of  war,  as  a  bow,  a  fword,  a 
lance,  an  arrow,  or  the  like.  This,  he  fays q,  is  but  focage  in 
effect :  for  it  is  no  perfonal  fervice,  but  a  certain  rent :  and, 
we  may  add,  it  is  clearly  no  predial  fervice,  or  fervice  of 
the  plough,  but  in  all  refpe&s  liberum  et  commune  focagium  : 

0  Wright,  an.  p  §  159.  <j  §160. 


obfcurity  that  independence  and  liberty,  which  they  have  tranfmit- 
ted  to  pofterity,  and  which  we  are  now  proud  to  inherit. 

only 
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only  being  held  of  the  king,  it  is  by  way  of  eminence  dignified 
with  the  title  of  parvum  fervitium  regis,  or  petit  ferjeanty. 
And  magna  carta  refpected  it  in  this  light,  when  it  ena&ed1', 
that  no  wardfhip  of  the  lands  or  body  fhould  be  claimed  by 
the  king  in  virtue  of  a  tenure  by  petit  ferjeanty. 

Tenure  in  burgage  is  defcribed  by  Glanvil  %  and  is  ex- 
prefsly  laid  by  Littleton  \  to  be  but  tenure  in  focage  :  and  it 
is  where  the  king  or  other  perfon  is  lord  of  an  antient  bo- 
rough, in  which  the  tenements  are  held  by  a  rent  certain  u. 
It  is  indeed  only  a  kind  of  town  focage  ;  as  common  focage, 
by  which  other  lands  are  holden,  is  ufually  of  a  rural  nature. 
A  borough,  as  we  have  formerly  feen,  is  ufually  diftinguifhed 
from  other  towns  by  the  right  of  fending  members  to  parlia- 
ment •,  and,  where  the  l'ight  of  election  is  by  burgage  tenure, 
that  alone  is  a  proof  of  the  antiquity  of  the  borough.  Tenure 
in  burgage,  therefore,  or  burgage  tenure,  is  where  houfes,  or 
lands  which  were  formerly  the  fcite  of  houfes,  in  an  antient 
borough,  are  held  of  fome  lord  in  common  focage,  by  a  cer- 
tain eftablifhed  rent.  And  thefe  feem  to  have  withftood  the 
fhock  of  the  Norman  encroachments  principally  on  account 
of  their  infignificancy,  which  made  it  not  worth  while  to 
compel  them  to  an  alteration  of  tenure  ;  as  an  hundred  of 
them  put  together  would  fcarce  have  amounted  to  a  knight's 
fee.  Befides,  the  owners  of  them,  being  chiefly  artificers  and 
perfons  engaged  in  trade,  could  not  with  any  tolerable  pro- 
priety be  put  on  fuch  a  military  eftablifhment,  as  the  tenure 
in  chivalry  was.  And  here  alfo  we  have  again  an  inftance, 
where  a  tenure  is  confefledly  in  focage,  and  yet  could  not  C  ^3  3 
poffibly  ever  have  been  held  by  plough-fervice  ;  fince  the 
tenants  muft  have  been  citizens  or  burghers,  the  fituation 
frequently  a  walled  town,  the  tenements  a  fingle  houfe  ;  fo 
that  none  of  the  owners  was  probably  mafter  of  a  plough,  or 
was  able  to  ufe  one,  if  he  had  it.  The  free  focage  therefore, 
in  which  thefe  tenements  are  held,  feems  to  be  plainly  a  rem- 

r  cap.  27.  s  lib.  7.  cap.  3.  '  §  162.  u  Lift.  §  162,163. 

H  3  nant 
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nant  of  Saxon  liberty  ;  which  may  alfo  account  for  the  great 
variety  of  cuftoms,  affecting  many  of  thefe  tenements  fo  held 
in  antient  burgage  :  the  principal  and  mod  remarkable  of 
which  is  that  called  Borough  Englijh^  fo  named  in  contradif- 
tin£tion  as  it  were  to  the  Norman  cuftoms,  and  which  is 
taken  notice  of  by  Glanvil  w,  and  by  Littleton  x  ;  viz.  that 
the  youngeft  fon,  and  not  the  eldefl,  fucceeds  to  the  burgage 
tenement  on  the  death  of  his  father.  For  which  Littleton  y 
gives  this  reafon  •,  becaufe  the  younger  fon,  by  reafon  of  his 
tender  age,  is  not  fo  capable  as  the  reft  of  his  brethren  to  help 
himfelf.  Other  authors z  have  indeed  given  a  much  ftranger 
reafon  for  this  cuftom,  as  if  the  lord  of  the  fee  had  antiently 
a  right  of  concubinage  with  his  tenant's  wife  on  her  wedding- 
night;  and  that  therefore  the  tenement  defcended  not  to  the 
eldeft,  but  the  youngeft  fon,  who  was  more  certainly  the 
offspring  of  the  tenant.  But  I  cannot  learn  that  ever  this 
cuftom  prevailed  in  England,  though  it  certainly  did  in 
Scotland,  (under  the  name  of  mercheta  or  marcheta,)  till 
abolifhed  by  Malcolm  III.  a  And  perhaps  a  more  rational 
account  than  either  may  be  fetched  (though  at  a  fufficient 
diftance)  from  the  practice  of  the  Tartars  ;  among  whom, 
according  to  father  Duhalde,  this  cuftom  of  defcent  to  the 
youngeft  fon  alfo  prevails.  That  nation  is  compofed  totally 
of  fhepherds  and  herdfmen  ;  and  the  elder  fons,  as  foon  as 
they  are  capable  of  leading  a  paftoral  life,  migrate  from  their 
father  with  a  certain  allotment  of  cattle  ;  and  go  to  feek  a 
new  habitation.  The  youngeft  fon,  therefore,  who  continues 
lateft  with  his  father,  is  naturally  the  heir  of  his  houfe,  the 
reft  being  already  provided  for.  And  thus  we  find  that, 
among  many  other  northern  nations,  it  was  the  cuftom  for  all 
C  84  ]  the  fons  but  one  to  migrate  from  the  father,  which  one  be- 
came his  heir  b.    So  that  poffibly  this  cuftom,  wherever  it  pre- 

w  ublfupra.  b  Pater  cunEios  jMos  adultos  a  fe  pel- 

x  £  j  g j.  lebat,  praeter   unum   quern   haeredem  fui 

y  §  ail.  jur's  relinquebat.    (Walftngh.    Upodigm. 

1  3  Mod.  Pref.  Neujlr.  c.  I. 
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vails,  may  be  the  remnant  of  that  paftoral  ftate  of  our  Britifh 
and  German  anceftors,  which  Caefar  and  Tacitus  defcribe. 
Other  fpecial  cuftoms  there  are  in  different  burgage  tenures  5 
as  that,  in  fome,  the  wife  mail  be  endowed  of  all  her  huf- 
band's  tenements  c,  and  not  of  the  third  part  only,  as  at  the 
common  law  :  and  that,  in  others,  a  man  might  difpofe  of 
his  tenements  by  will d,  which,  in  general,  was  not  permitted 
after  the  conqueft  till  the  reign  of  Henry  the  eighth  ;  though 
in  the  Saxon  times  it  was  allowable e.  A  pregnant  proof 
that  thefe  liberties  of  focage  tenure  were  fragments  of  Saxon 
liberty. 

The  nature  of  the  tenure  in  gavelkind  affords  us  a  ftill 
ftronger  argument.  It  is  univerfally  known  what  ftruggles 
the  Kentifh  men  made  to  preferve  their  antient  liberties,  and 
with  how  much  fuccefs  thofe  ftruggles  were  attended.  And 
as  it  is  principally  here  that  we  meet  with  the  cuftora  of 
gavelkind,  (though  it  was  and  is  to  be  found  in  fome  other 
parts  of  the  kingdom  f,)  we  may  fairly  conclude  that  this  was 
a  part  of  thofe  liberties  ;  agreeably  to  Mr.  Selden's  opinion, 
that  gavelkind  before  the  Norman  conqueft  was  the  general 
cuftom  of  the  realm6.  The  diftinguifhing properties  of  this 
tenure  are  various ;  fome  of  the  principal  are  thefe  ;  1 .  The 
tenant  is  of  age  fufficient  to  aliene  his  eftate  by  feoffment  at 
the  age  of  fifteen  h.  2.  The  eftate  does  not  efcheat  in  cafe 
of  an  attainder  and  execution  for  felony  ;  their  maxim  being 
t(  the  father  to  the  bough,  the  fon  to  the  plough1."  3.  In 
moft  places  he  had  a  power  of  devifing  lands  by  will,  before 
the  ftatute  for  that  purpofe  was  made  k.  4.  The  lands  de- 
fccnd,  not  to  the  eldeft,  youngeft,  or  any  one  fon  only,  but 
to  all  the  fons  together l ;  which  was  indeed  antiently  the  mofl 

c  Litt.  §  166.  rum    confuetudinibus  alibi  poflea  reger- 

d   §  167.  minans:    Canttanis  folum  Integra  et  in- 

e  Wright,  172.  violata  reman/it.  {Analect.  I.e.  2.    7.) 

f  Stat.  32  Hen.  VIII.  c.  29.  Kitch.  h  Lamb.  Peramb.  614. 

of  courts,  200.  '  Lamb.  634. 

e   In  toto   regno,  ante  ducts  adventum,  k  F.  N.  B.  198.      Cro.  Car.  561. 

frequens    et  ufttata  fuit  :  pojiea    caeteris  '   Litt.  §  210. 
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ufual  courfe  of  defcent  all  over  England  m,  though  in  parti- 
cular places  particular  cuftoms  prevailed.  Thefe,  among 
other  properties,  diftinguifhed  this  tenure  in  a  moft  remark- 
able manner  :  and  yet  it  is  faid  to  be  only  a  fpecies  of  a  focage 
tenure,  modified  by  the  cuftom  of  the  country  \  the  lands 
being  holden  by  fuit  of  court  and  fealty,  which  is  a  fervice  in 
it's  nature  certain  n.  Wherefore  by  a  charter  of  King  John  °, 
Hubert  archbifhop  of  Canterbury  was  authorized  to  exchange 
the  gavelkind  tenures  holden  of  the  fee  of  Canterbury  into 
tenures  by  knight's  fervice ;  and  by  ftatute  3 1  Hen.  VIII. 
c.  3.  for  difgavelling  the  lands  of  divers  lords  and  gentlemen 
in  the  county  of  Kent,  they  are  directed  to  be  defcendible  for 
the  future  like  other  lands  which  were  never  holden  by  fervice  of 
focage.  Now  the  immunities  which  the  tenants  in  gavelkind 
enjoyed  were  fuch,  as  we  cannot  conceive  mould  be  conferred 
upon  mere  ploughmen  and  peafants ;  from  all  which  I  think 
it  fufficiently  clear  that  tenures  in  free  focage  are  in  general 
of  a  nobler  original  than  is  afligned  by  Littleton,  and  after 
him  by  the  bulk  of  our  common  lawyers. 

Having  thus  diftributed  and  diftinguifhed  the  feveral  fpe- 
cies of  tenure  in  free  focage,  I  proceed  next  to  fhew  that  this 
alfo  partakes  very  ftrongly  of  the  feodal  nature.  Which  may 
probably  arife  from  it's  antient  Saxon  original  •,  fince  (as  was 
before  obferved p)  feuds  were  not  unknown  among  the 
Saxons,  though  they  did  not  form  a  part  of  their  military  po- 
licy, nor  were  drawn  out  into  fuch  arbitrary  confequences  as 
among  the  Normans.  It  feems  therefore  reafonable  to  ima- 
gine, that  focage  tenure  exifted  in  much  the  fame  ftate  before 
the  conqueft  as  after  ;  that  in  Kent  it  was  preferved  with  a 
high  hand,  as  our  hiftories  inform  us  it  was  ;  and  that  the 
reft  of  the  focage  tenures  difperfed  through  England  efcaped 
the  general  fate  of  other  property,  partly  out  of  favour  and 
affection  to  their  particular  owners,  and  partly  from  their 
own  infignificancy  :  fince  I  do  not  apprehend  the  number  of 
focage  tenures  foon  after  the  conqueft  to  have  been  very  con- 

m  Glanvil.  /.  7.  c.  3.  °  Spelm.  cod.  met.  leg.  355. 
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fiderable,  nor  their  value  by  any  means  large  ;  till  by  fuc- 
ceflive  charters  of  enfranchifement  granted  to  the  tenants, 
which  are  particularly  mentioned  by  Britton'1,  their  number 
and  value  began  to  fwell  fo  far,  as  to  make  a  diftin£t,  and    [  86  ] 
juftly  envied,  part  of  our  Englifh  tenures. 

However  this  may  be,  the  tokens  of  their  feodal  original 
will  evidently  appear  from  a  fhort  comparifon  of  the  incidents 
and  confequences  of  focage  tenure  with  thofe  of  tenure  in 
chivalry  ;  remarking  their  agreement  or  difference  as  we  go 
along. 

1.  In  the  firft  place,  then,  both  were  held  of  fuperior 
lords  ;  one  of  the  king,  either  immediately,  or  as  lord  para- 
mount, and  (in  the  latter  cafe)  of  a  fubjecT;  or  mefne  lord 
between  the  king  and  the  tenant. 

2.  Both  were  fubjecl:  to  the  feodal  return,  render,  rent, 
or  fervice  of  fome  fort  or  other,  which  arofe  from  a  fuppo- 
fition  of  an  original  grant  from  the  lord  to  the  tenant.  In 
the  military  tenure,  or  more  proper  feud,  this  was  from  it's 
nature  uncertain  ;  in  focage,  which  was  a  feud  of  the  im- 
proper kind,  it  was  certain,  fixed,  and  determinate,  (though 
perhaps  nothing  more  than  bare  fealty,)  and  fo  continues  to 
this  day. 

3.  Both  were,  from  their  conftitution,  univerfally  fubjecl; 
(over  and  above  all  other  renders)  to  the  oath  of  fealty,  or 
mutual  bond  of  obligation  between  the  lord  and  tenant1". 
Which  oath  of  fealty  ufually  draws  after  it  fuit  to  the  lord's 
court.  And  this  oath  every  lord,  of  whom  tenements  are 
holden  at  this  day,  may  and  ought  to  call  upon  his  tenants  to 
take  in  his  court  baron  ;  if  it  be  only  for  the  reafon  given  by 
Littleton  s,  that  if  it  be  neglected,  it  will  by  long  continuance 
of  time  grow  out  of  memory  (as  doubtlefs  it  frequently  hath 
done)  whether  the  land  be  holden  of  the  lord  or  not ;  and  fo 

q  c.  66.  r  Litt.  §117. 131.  s§i3o. 
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he  may  lofe  his  feignory,   and  the  profit  which  may  accrue 
to  him  by  efcheats  and  other  contingencies l. 

4.  The  tenure  in  focage  was  fubjecl:,  of  common  right, 
to  aids  for  knighting  the  fon  and  marrying  the  eldeft  daugh- 

E  87  ]  ter":  which  were  fixed  by  the  ftatute  Weftm.  1.  c.  36.  at 
20J".  for  every  20/.  per  annum  fo  held  ;  as  in  knight-fervice. 
Thefe  aids,  as  in  tenure  by  chivalry,  were  originally  mere 
benevolences,  though  afterwards  claimed  as  matter  of  right ; 
but  were  all  abolifhed  by  the  ftatute  12  Car.  II. 

5.  Relief  is  due  upon  focage  tenure,  as  well  as  upon  te- 
nure in  chivalry  :  but  the  manner  of  taking  it  is  very  differ- 
ent. The  relief  on  a  knight's  fee  was  5/.  or  one  quarter  of 
the  fuppofed  value  of  the  land  •,  but  a  focage  relief  is  one 
year's  rent  or  render,  payable  by  the  tenant  to  the  lord,  be 
the  fame  either  great  or  fmall w:  and  therefore  Bra&on  x  will 
not  allow  this  to  be  properly  a  relief,  but  quaedam  praejiatioloco 
relevii  in  recognitionem  domini.  So  too  the  ftatute  28  Edw.  I. 
C.  1.  declares,  that  a  free  fokeman  (hall  give  no  reliefs  but 
fhall  double  his  rent  after  the  death  of  his  anceftor,  ac- 
cording to  that  which  he  hath  ufed  to  pay  his  lord,  and  fhall 
not  be  grieved  above  meafure.  Reliefs  in  knight-fervice 
were  only  payable,  if  the  heir  at  the  death  of  his  anceftor  was 
of  full  age :  but  in  focage  they  were  due  even  though  the 
heir  was  under  age,  becaufe  the  lord  has  no  wardfhip  over 
him y.  The  ftatute  of  Charles  II.  referves  the  reliefs  inci- 
dent to  focage  tenures ;  and  therefore,  wherever  lands  in 
fee-fimple  are  holden  by  a  rent,  relief  is  ftill  due  of  common 
right  upon  the  death  of  a  tenant z. 

6.  Primer  feifin  was  incident  to  the  king's  focage  tenants 
in  capite,  as  well  as  to  thofe  by  knight-fervice  a.     But  tenancy 

1  £0  maxime  praejlandum  eft,  tie  du-  w  Litt.  §  1 26. 

blum    rcddatur  jus   domini  et  vctujlate  x  1.2.  c.  37*  §8. 

temporis  obfcuretur.     {Corvin.jusfeod.  y  Litt.   §127- 
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in  capite  as  well  as  primer  feifins  are,  among  the  other  feodal 
burthens,  entirely  abolifhecl  by  the  ftatute. 

7.  Wardship  is  alfo  incident  to  tenure  in  focage  •,  but  of 
a  nature  very  different  from  that  incident  to  knight-fervice. 
For  if  the  inheritance  defcend  to  an  infant  under  fourteen, 
the  wardfhip  of  him  does  not,  nor  ever  did,  belong  to  the 
lord  of  the  fee ;  becaufe  in  this  tenure,  no  military  or  [  88  ] 
other  perfonal  fervice  being  required,  there  was  no  occafion 
for  the  lord  to  take  the  profits,  in  order  to  provide  a  proper 
fubftitute  for  his  infant  tenant ;  but  his  neareft  relation  (to 
whom  the  inheritance  cannot  defcend)  fhall  be  his  guardian 
in  focage,  and  have  the  cuftody  of  his  land  and  body  till  he 
arrives  at  the  age  of  fourteen.  The  guardian  mud  be  fuch 
a  one,  to  whom  the  inheritance  by  no  poffibility  can  defcend  ; 
as  was  fully  explained,  together  with  the  reafons  for  it,  in  the 
former  book  ofthefe  commentaries1".  At  fourteen  this  ward- 
fhip in  focage  ceafes ;  and  the  heir  may  ouft  the  guardian 
and  call  him  to  account  for  the  rents  and  profits0:  for  at  this 
age  the  law  fuppofes  him  capable  of  chufing  a  guardian  for 
himfelf.  It  was  in  this  particular,  of  wardfhip,  as  alfo  in 
that  of  marriage,  and  in  the  certainty  of  the  render  or  fervice, 
that  the  focage  tenures  had  fo  much  the  advantage  of  the 
military  ones.  But  as  the  wardfhip  ceafed  at  fourteen,  there 
was  this  difadvantage  attending  it :  that  young  heirs,  being 
left  at  fo  tender  an  age  to  chufe  their  own  guardians  till 
twenty-one,  might  make  an  improvident  choice.  Therefore, 
when  almoft  all  the  lands  in  the  kingdom  were  turned  into 
focage  tenures,  the  fame  ftatute  12  Car.  II.  c.  24.  enacted, 
that  it  fhould  be  in  the  power  of  any  father  by  will  to 
appoint  a  guardian,  till  his  child  fhould  attain  the  age 
of  twenty-one.  (2)  And,  if  no  fuch  appointment  be  made, 
the  court  of  chancery  will  frequently  interpofe,  and  name 

b  Vol.  I.  page  461.  c  Litt.  §  123.     Co.Litt.  89. 

(2)  See  I  Vol.462. 
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a  guardian,   to  prevent  an  infant  heir  from  improvidently 
expofing  himfelf  to  ruin. 

8.  Marriage,  or  the  valor  maritagii,  was  not  in  focage 
tenure  any  perquifite  or  advantage  to  the  guardian,  but  rather 
the  reverfe.  For,  if  the  guardian  married  his  ward  under  the 
age  of  fourteen,  he  was  bound  to  account  to  the  ward  for  the 
value  of  the  marriage,  even  though  he  took  nothing  for  it, 
unlefs  he  married  him  to  advantage d.  For,  the  law  in 
favour  of  infants  is  always  jealous  of  guardians,  and  there- 
fore in  this  cafe  it  made  them  account,  not  only  for  what 
they  did,  but  alfo  for  what  they  might,  receive  on  the  infant's 

[  89  ]  behalf;  left  by  fome  collufion  the  guardian  mould  have  re- 
ceived the  value,  and  not  brought  it  to  account :  but  the  fta- 
tute  having  deflroyed  all  values  of  marriages,  this  doctrine  of 
courfe  hath  ceafed  with  them.  At  fourteen  years  of  age  the 
ward  might  have  difpofed  of  himfelf  in  marriage,  without  any 
confent  of  his  guardian,  till  the  late  act  for  preventing  clan- 
destine marriages.  Thefe  doctrines  of  wardfhip  and  marriage 
in  focage  tenure  were  fo  diametrically  oppofite  to  thofe  in 
knight-fervice,  and  fo  entirely  agree  with  thofe  parts  of  king 
Edward's  laws,  that  were  reftored  by  Henry  the  firfl's  char- 
ter, as  might  alone  convince  us  that  focage  was  of  a  higher 
original  than  the  Norman  conqueft. 

9.  Fines  for  alienation  were,  I  apprehend,  due  for  lands 
holden  of  the  king  in  capite  by  focage  tenure,  as  well  as  in 
cafe  of  tenure  by  knight-fervice  :  for  the  flatutes  that  relate 
to  this  point,  and  fir  Edward  Coke's  comment  on  them  % 
fpeak  generally  of.  all  tenants  in  capite,  without  making  any 
diftinction :  but  now  all  fines  for  alienation  are  demolifhed 
by  the  Statute  of  Charles  the  fecond. 

10.  Escheats  are  equally  incident  to  tenure  in  focage, 
as  they  were  to  tenure  by  knight-fervice  ;  except  only  in  ga- 
velkind lands,  which  are  (as  is  before  mentioned)  Subject  to 

d  JLitt.  §  123.  eilnft.73,    alnft.65,66,67. 
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no  efcheats  for  felony,  though  they  are  to  efcheats  for  want 
of  heirs  f. 

Thus  much  for  the  two  grand  fpecies  of  tenure,  under 
which  almoft  all  the  free  lands  of  the  kingdom  were  holden 
till  the  reftoration  in  1660,  when  the  former  was  abolifhed 
and  funk  into  the  latter  •,  fo  that  the  lands  of  both  forts  are 
now  holden  by  one  univerfal  tenure  of  free  and  common 
focage. 

The  other  grand  divifion  of  tenure,  mentioned  by  Bracton, 
as  cited  in  the  preceding  chapter,  is  that  of  villenage^  as  con- 
tradiftinguimed  from  liberum  tenementum>  or  frank  tenure. 
And  this  (we  may  remember)  he  fubdivided  into  two  clafles, 
pure  and  privileged  villenage  :  from  whence  have  arifen  two 
other  fpecies  of  our  modern  tenures. 

III.  From  the  tenure  of  pure  villenage  have  fprung  our  [  9°  1 
prefent  copyhold  tenures,  or  tenure  by  copy    of  court  roll  at 
the  will  of  the  lord  :  in  order  to  obtain  a  clear  idea  of  which, 
it  will  be  previoufly  neceffary   to   take  a  fhort  view  of  the 
original  and  nature  of  manors. 

Manors  are  in  fubftance  as  antient  as  the  Saxon  confti- 
tution,  though  perhaps  differing  a  little,  in  fome  immaterial 
circumftances,  from  thofe  that  exift  at  this  day  6:  juft  as  we 
obferved  of  feuds,  that  they  were  partly  known  to  our  ances- 
tors, even  before  the  Norman  conqueft.  A  manor,  mane- 
rium,  a  manendo,  becaufe  the  ufual  refidence  of  the  owner 
feems  to  have  been  a  diftri£t  of  ground,  held  by  lords  or  great 
perfonages ;  who  kept  in  their  own  hands  fo  much  land  as  was 
neceflary  for  the  ufe  of  their  families,  which  were  called  ter- 
rae  dominicales  or  demefne  lands  :  being  occupied  by  the  lord, 
or  dominus  maneriit  and  his  fervants.  The  other,  or  tene- 
mentaly  lands  they  diftributed  among  their  tenants  ;  which 
from  the  different  modes  of  tenure  were  diftinguilhed  by  two 

f  Wright,  aio.  b  Co,  Cop.  §  %  &  io» 
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different  names.  Firft,  book-land,  or  charter-land,  which 
was  held  by  deed  under  certain  rents  and  free-fervices,  and 
in  effect  differed  nothing  from  the  free-focage  lands  b  ;  and 
from  hence  have  arifen  moft  of  the  freehold  tenants  who  hold 
of  particular  manors,  and  owe  fuit  and  fervice  to  the  fame. 
The  other  fpecies  was  called  folk-land,  which  was  held  by  no 
affurance  in  writing,  but  diftributed  among  the  common  folk 
or  people  at  the  pleafure  of  the  lord,  and  refumed  at  his  dif- 
cretion  j  being  indeed  land  held  in  villenage,  which  we  fhall 
prefently  defcribe  more  at  large.  The  refidue  of  the  manor 
being  uncultivated,  was  termed  the  lord's  wafte,  and  ferved 
for  public  roads,  and  for  common  or  pafture  to  the  lord  and 
his  tenants.  Manors  were  formerly  called  baronies,  as  they 
ftill  are  lordfhips :  and  each  lord  or  baron  was  empowered 
to  hold  a  domeftic  court,  called  the  court-baron,  for  redreffing 
mifdemefnors  and  nuifances  within  the  manor  ;  and  for  fet- 
tling difputes  of  property  among  the  tenants.  This  court  is 
an  infeparable  ingredient  of  every  manor  ;  and  if  the  number 
C  9l  3  of  fuitors  fhould  fo  fail  as  not  to  leave  fufficient  to  make 
a  jury  or  homage,  that  is,  two  tenants  at  leaft,  the  manor 
itfelf  is  loft. 

In  the  early  times  of  our  legal  conftitution,  the  king's 
greater  barons,  who  had  a  large  extent  of  territory  held  under 
the  crown,  granted  out  frequently  fmaller  manors  to  in- 
ferior perfons  to  be  holden  of  themfelves :  which  do  therefore 
now  continue  to  be  held  under  a  fuperior  lord,  who  is  called 
in  fuch  cafes  the  lord  paramount  over  all  thefe  manors  ;  and 
his  feignory  is  frequently  termed  an  honour,  not  a  manor, 
efpecially  if  it  hath  belonged  to  an  antient  feodal  baron,  or 
hath  been  at  any  time  in  the  hands  of  the  crown.  In  imitation 
whereof  thefe  inferior  lords  began  to  carve  out  and  grant  to 
others  ftill  more  minute  eftates,  to  be  held  as  of  themfelves, 
and  were  fo  proceeding  downwards  in  infinitum :  till  the  fu- 
perior lords  obferved,  that  by  this  method  of  fubinfeutlation 
they  loft  all  their  feodal  profits  of  wardfhips,  marriages,  and 

fc  Co.  Cop.  §  3. 
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efcheats,  which  fell  into  the  hands  of  thefe  mefne  or  middle 
lords,  who  were  the  immediate  fuperiors  of  the  terre-tenant, 
or  him  who  occupied  the  land  :  and  alfo  that  the  mefne  lords 
themfelves  were  fo  impoverifhed  thereby,  that  they  were  dis- 
abled from  performing  their  fervices  to  their  own  fuperiors. 
This  occafioned,    firft,  that    provifion  in  the  thirty-fecond 
chapter  of  magna  carta,   9  Hen.  III.   (which   is    not  to  be 
found  in  the  firft  charter  granted  by  that  prince,  nor  in  the 
great  charter  of  king  John1)  that  no  man  mould  either  give 
or  fell   his   land,  without   referving   fufficient  to  anfwer  the 
demand  of  his  lord  ;  and  afterwards  the  ftatute  of  Weftm.  3. 
or  quia emptores,  1 8  Edw.  I.  c.  I.  which   directs,   that,  upon 
all  fales  or  feoffments  of  land,  the  feoffee  fhall  hold  the  fame, 
not  of  his  immediate  feoffor,  but  of  the  chief  lord  of  the  fee, 
of  whom  fuch  feoffor  himfelf  held  it.     But  thefe  provifions, 
not  extending  to  the  king's  own  tenants   in   capite,  the  like 
law   concerning  them  is  declared  by  the  ftatutes  of  preroga- 
tiva  regis,    17  Edw.  II.  c.  6.   and  of  34  Edw.  III.  c.  15.  by 
which  laft  all  fubinfeudations,  previous   to  the  reign  of  king 
Edward  I.,  were  confirmed  :  but  all  fubfequentto  that  period  [  92  "} 
were  left  open  to  the  king's  prerogative.     And  from  hence 
it  is  clear,  that  all   manors  exifting  at  this  day,  muft  have 
exifled  as  early  as  king  Edward   the  firft  :   for  it  is  effential 
to  a  manor,  that  there  be  tenants  who  hold  of  the  lord  ;  and 
by  the  operation  of  thefe  ftatutes,  no    tenant  in  capite  fince 
the  acceffion  of  that  prince,   and  no   tenant   of  a   common 
lord  fince  the  ftatute  of  quia  emptores,  could  create  any  new 
tenants  to  hold  of  himfelf. 

Now  with  regard  to  the  folk-land,  or  eftates  held  in  vil- 
lenage,  this  was  a  fpecies  of  tenure  neither  ftri£lly  feodal, 
Norman,  or  Saxon;  but  mixed  and  compounded  of  them  alik: 
and  which  alfo,  on  account  of  the  heriots  that  ufually  attend 
it,  may  feem  to  have  fomewhat  Danifh  in  it's  compofition. 
Under   the   Saxon   government   there    were,  as  fir  William 


1  See  the  Oxford  editions  of  the  ,:  Wrighr,  315. 
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Temple  fpeaks l,  a  fort  of  people  in  a  condition  of  downright 
fervitude,  ufed  and  employed  in  the  mod  fervile  works,  and 
belonging,  both  they,  their  children  and  effects,  to  the  lord 
of  the  foil,  like  the  reft  of  the  cattle  or  ftock  upon  it.  Thefe 
feem  to  have  been  thofe  who  held  what  was  called  the  folk- 
land,  from  which  they  were  removable  at  the  lord's  pleafure. 
On  the  arrival  of  the  Normans  here,  it  feems  not  improbable, 
that  they  who  were  ftrangers  to  any  other  than  a  feodal 
ftate,  might  give  fome  fparks  of  enfranchifement  to  fuch 
wretched  perfons  as  fell  to  their  fliare,  by  admitting  them,  as 
well  as  others,  to  the  oath  of  fealty  ;  which  conferred  a  right 
of  protection,  and  raifed  the  tenant  to  a  kind  of  eftate  fupe- 
rior  to  downright  flavery,  but  inferior  to  every  other  condi- 
tion m.  This  they  called  villenage,  and  the  tenants  villeins, 
either  from  the  word  vilis,  or  elfe,  as  fir  Edward  Coke  tells 
us  n,  a  villa  ;  becaufe  they  lived  chiefly  in  villages,  and  were 
employed  in  ruftic  works  of  the  moft  fordid  kind  :  refembling 
the  Spartan  helotes,  to  whom  alone  the  culture  of  the  lands 
was  configned  ;  their  rugged  mailers,  like  our  northern  an- 
ceftors,  efteeming  war  the  only  honourable  employment  of 
mankind. 

C  93  ]  These  villeins,  belonging  principally  to  lords  of  manors, 
were  either  villeins  regardant,  that  is,  annexed  to  the  manor 
or  land  :  or  elfe  they  were  in  grofs,  or  at  large,  that  is,  an- 
nexed to  the  perfon  of  the  lord,  and  transferrable  by  deed 
from  one  owner  to  another  °.  They  could  not  leave  their 
lord  without  his  permiffion  ;  but  if  they  ran  away,  or  were 
purloined  from  him,  might  be  claimed  and  recovered  by  ac- 
tion, like  beafts  or  other  chattels.  They  held  indeed  fmall 
portions  of  land  by  way  of  fuftaining  themfelves  and  families ; 
but  it  was  at  the  mere  will  of  the  lord,  who  might  difpoflefs 
them  whenever  he  pleafed  ;  and  it  was  upon  villein  fervices 
that  is,  to  carry  out  dung,  to  hedge  and  ditch  the  lord's  de- 


1  Introd.  Hift.  Engl.  59.  »  *  tnft.  116. 

m  Wright,  317.  °  Litt.  §  181. 
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mefnes,  and  any  other  the  meaneft  offices  p :  and  their  fervices 
were  not  only  bafe,  but  uncertain  both  as  to  their  time  and 
quantity  «i.  A  villein,  in  fhort,  was  in  much  the  fame  ftate 
with  us,  as  lord  Molefworth r  defcribes  to  be  that  of  the  boors 
in  Denmark,  and  which  Stiernhook  3  attributes  alfo  to  the 
traals  or  flaves  in  Sweden  ;  which  confirms  the  probability 
of  their  being  in  fome  degree  monuments  of  the  Danifh 
tyranny.  A  villein  could  acquire  no  property  either  inlands 
or  goods  :  but,  if  he  purchafed  either,  the  lord  might  enter 
upon  them,  ouft  the  villein,  and  feize  them  to  his  own  ufe, 
unlefs  he  contrived  to  difpofe  of  them  again  before  the  lord 
had  feized  them  ;  for  the  lord  had  then  loll  his  opportunity  *. 

In  many  places  alfo  a  fine  was  payable  to  the  lord,  if  the 
villein  prefumed  to  marrry  his  daughter  to  any  one  without 
leave  from  the  lord  u ;  and,  by  the  common  law,  the  lord 
might  alfo  bring  an  a£tion  againft  the  hufband  for  damages 
in  thus  purloining  his  property  w.  For  the  children  of  vil- 
leins were  alfo  in  the  fame  ftate  of  bondage  with  their  pa- 
rents ;  whence  they  were  called  in  Latin,  ftativi,  which  gave 
rife  to  the  female  appellation  of  a  villein,  who  was  called  a  [  04  ] 
ne'ife  \  In  cafe  of  a  marriage  between  a  freeman  and  a  neife, 
or  a  villein  and  a  freewoman,  the  ifTue  followed  the  condition 
of  the  father,  being  free  if  he  was  free,  and  villein  if  he  was 

p  Liu.  §  17a.  r  c.  8. 

()  Hie  qui   tenet  in    •viltenagio    fa;iet  s  dejure  sueonuw ,  /.  %.   c.  4. 

quicquid  ei  praeceptum    fuerit,   nee  fcire  '  Litt.  §  1 77. 

debet  fcro  quid  facer  e  debet  in  crafiino,  et  u   Co.  Litt.  140. 

femper    tenebitur   ad  incerta.      (Braiiton,  w  Litt.   §  303. 

/.  4-   tr.l.  *.a8.)  (3)  x  Litt.  §  187. 


(3)  This  is  an  eloquent  defcription  of  flavery.  Villeins  were 
not  protefted  by  magna  charta ;  mdlus  liber  homo  capiatur  vel  im- 
prifonetur,  Sec.  was  cautiouflyexprefTed  to  exclude  the  poor  villein; 
for,  as  lord  Coke  tells  us,  the  lord  may  beat  his  villein,  and  if  it  be 
without  caufe,  he  cannot  have  any  remedy.  What  a  degraded  con- 
dition for  a  being  endued  with  reafon  ! 

Vol.  IL  I  villein ; 
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villein  j  contrary  to  the  maxim  of  the  civil  law,  that  partus 
jequitur  ventrem.  But  no  baftard  could  be  born  a  villein,  be- 
caufe  of  another  maxim  in  our  law  he  is  nullius  films  :  and  as 
he  can  gain  nothing  by  inheritance,  it  were  hard  that  he 
mould  lofe  his  natural  freedom  by  it y.  The  law  however 
protected  the  perfons  of  villeins,as  the  king's  fubjects,  againft 
atrocious  injuries  of  the  lord  :  for  he  might  not  kill,  or  maim 
his  villein  zj  though  he  might  beat  him  with  impunity,  fince 
the  villein  had  no  action  or  remedy  at  law  againft  his  lord, 
but  in  cafe  of  the  murder  of  his  anceftor,  or  the  maim  of  his 
own  perfon.  Neifes  indeed  had  alfo  an  appeal  of  rape  in 
cafe  the  lord  violated  them  by  force  a. 

Villeins  might  be  enfranchifed  by  manumiflion,  which 
is  either  exprefs  or  implied :  exprefs,  as  where  a  man  granted 
to  the  villein  a  deed  of  manumiffion  b :   implied,  as  where  a 
man  bound  himfelf  in  a  bond  to  his  villein  for  a  fum  of  mo- 
ney, granted  him  an  annuity  by  deed,  or  gave  him  an  eftate 
in  fee,  for  life  or  years c  j  for  this  was  dealing  with  his  villein 
on  the  footing  of  a  freeman,  it  was  in  fome  of  the  inftances 
giving  him  an  action  againft  his  lord,  and  in  others  vefting  in 
him  an  ownerfhip  entirely  inconfiftent  with  his  former  ftate 
of  bondage.     So  alfo  if  the  lord  brought  an  action  againft 
his  villein,  this  enfranchifed  him d ;  for  as  the  lord  might 
have  a  fhort  remedy  againft  his  villein,  by  feifing  his  goods, 
(which    was  more    than    equivalent    to    any    damages    he 
could  recover,)  the  law  which  is  always  ready  to  catch  at 
any  thing  in  favour  of  liberty,  prefumed  that  by  bringing 
this  action  he  meant  to  fet  his   villein  on  the  fame  foot- 
ing with  himfelf,  and  therefore  held  it  an  implied  manu- 
[  or  ]   miffion.     But,  in  cafe  the  lord  indicted  him  for  felony,  it 
was  otherwife  ;  for  the  lord  could  not  inflict  a  capital  punifh- 
ment  on  his  villein,  without  calling  in  the  affiftance  of  the 
law. 

y  i.itt.  §  187, 188.  b  ibid.  §  204. 

*  Ibid.  §  189.  194.  c  §  204,  5,  6. 

»  Ibid.  §  19c.  "  §  208. 
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Villeins,  by  thefe  and  many  other  means,  in  procefs  of 
time  gained  confiderable  ground  on  their  lords 5  and  in  par- 
ticular ftrengthened  the  tenure  of  their  eftates  to  that  degree, 
that  they  came  to  have  in  them  an  intereft  in  many  places 
full  as  good,  in  others  better  than  their  lords.  For  the  good- 
nature and  benevolence  of  many  lords  of  manors  having, 
time  out  of  mind,  permitted  their  villeins  and  their  children 
to  enjoy  their  poffeffions  without  interruption,  in  a  regular 
courfe  of  defcenr,  the  common  law,  of  which  cuftom  is  the 
life,  now  gave  them  title  to  prefcribe  againft  their  lords ;  and, 
on  performance  of  the  fame  fervices,  to  hold  their  lands,  in 
fpight  of  any  determination  of  the  lord's  will.  For  though 
in  general  they  are  ftill  faid  to  hold  their  eftates  at  the  will 
of  the  lord,  yet  it  is  fuch  a  will  as  is  agreeable  to  the  cuftom 
of  the  manor  ;  which  cuftoms  are  preferved  and  evidenced 
by  the  rolls  of  the  feveral  courts  baron  in  which  they  are 
entered,  or  kept  on  foot  by  the  conftant  immemorial  ufage 
of  the  feveral  manors  in  which  the  lands  lie.  And,  as  fuch 
tenants  had  nothing  to  fhew  for  their  eftates  but  thefe  cuf- 
toms, and  admiffions  in  purfuance  of  them,  entered  on  thofe 
rolls,  or  the  copies  of  fuch  entries  witneffed  by  the  fteward, 
they  now  began  to  be  called  tenants  by  copy  of  court-roily  and 
their  tenure  itfelf  a  copyhold e. 

Thus  copyhold  tenures,  as  fir  Edward  Coke  obferves  f, 
although  very  meanly  defcended,  yet  come  of  an  antient 
houfe  ;  for,  from  what  has  been  premifed,  it  appears,  that 
copyholders  are  in  truth  no  other  but  villeins,  who,  by  a 
long  feries  of  immemorial  encroachments  on  the  lord,  have 
at  laft  eftablifhed  a  cuftomary  right  to  thofe  eftates,  which 
before  were  held  abfolutely  at  the  lord's  will  (4).  Which  af-  [  06  ] 

e  F.  N.  B.  12.  f  Cop.  §  32. 


(4)  Lord  Loughborough  is  inclined  to  queftion  this  origin  of 
copyholds  :  "  I  cannot  help  doubting  (obferves  that  learned  lord) 
"  whether  this  deduction  is  not  founded  in  miftake.  The  circum- 
"  ftance  which  firft.  led  me  to  entertain  the  doubt  is,  that  in  thofe 

I  2  "  parts 
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fords  a  very  fubftantial  reafon  for  the  great  variety  of  cuftoms 
that  prevail  in  different  manors  with  regard  both  to  the  de- 
fcent  of  the  eftates,  and  the  privileges  belonging  to  the  tenants. 
And  thefe  encroachments  grew  to  be  fo  univerfal,  that  when 
tenure  in  vijlenage  was  virtually  abelifhed  (though  copyholds 
were  referved)  by  the  ftatute  of  Charles  II.,  there  was  hardly 
a  pure  villein  left  in  the  nation.  For  fir  Thomas  Smith  s  tefti- 
fies,  that  in  all  his  time  (and  he  was  feqretary  to  Edward  VI.) 
he  never  knew  any  villein  in  grofs  throughout  the  realm  ; 
and  the  few  villeins  regardant  that  were  then  remaining  were 
fuch  only  as  had  belonged  to  bifhops,  monafteries,  or  other 
ecclefiaftical  corporations,  in  the  preceding  times  of  popery. 
For  he  tells  us,  that  "  the  holy  fathers,  monks,  and  friars, 
"  had  in  their  confeffions,  and  efpecially  in  their  extreme 
<c  and  deadly  ficknefs,  convinced  the  laity  how  dangerous  a 
"  practice  it  was,  for  one  Chriftian  man  to  hold  another  in 
"  bondage  :  fo  that  temporal  men,  by  little  and  little,  by 
"  reafon  of  that  terror  in  their  confciences,  were  glad  to 
"  manumit  all  their  villeins.  But  the  faid  holy  fathers, 
'«  with  the  abbots  and  priors,  did  not  in  like  fort  by  theirs  ; 
"  for  they  alfo  had  a  fcruple  in  confcience  to  impoverifh  and 
"  defpoil  the  church  fo  much,  as  to  manumit  fuch  as  were 
"  bond  to  their  churches,  or  to  the  manors  which  the  church 

8  Commonwealth,  b.  3.  c.  10. 


"  parts  of  Germany  from  whence  the  Saxons  migrated  into  Eng- 
"  land,  there  ext/ts,  at  this  day,  a  fpecies  of  tenure  exactly  the  fame 
"  with  our  coyphold  eftates ;  and  there  exifts  likewife,  at  this  dayt 
"  a  complete  ftate  of  villenage  ;  fo  that  both  ftand  together,  and 
"  are  not  one  tenure  growing  out  of  another,  and  by  degrees 
"  afluming  it's  place,  &c.  &c.  What  I  have  ftated  I  found  in 
"  a  very  accurate  treatife  of  German  law  by  Selchow,  one  of  the 
"  profefTors  of  the  univerfity  of  Gottingen,  entitled  Ekmenta 
"  Juris  privati  Germanici.  This  feems  fufficient  to  negative  the 
"  idea  that  copyholders  fprang  out  of  villeins.  In  England,  vil- 
"  lenage  has  ceafed,  and  copyholds  remain  ;  but  here,  as  in  other 
"  countries,  they  both  prevailed  at  the  fame  time."     Doug.  698. 

«  had 
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«  had  gotten  ;  and  fo  kept  their  villeins  ftill  (5)."  By  thefe 
feveral  means  the  generality  of  villeins  in  the  kingdom  have 
long  ago  fprouted  up  into  copyholders  •,  their  perfons  being 
enfranchifed  by  manumiffion  or  long  acquiefcence  \  but  their 
eftates,  in  ftri&nefs,  remaining  fubjecl:  to  the  fame  fervile 
conditions  and  forfeitures  as  before ;  though,  in  general, 
the  villein  fervices  are  ufually  commuted  for  a  fmall  pecu- 
niary quit  rent h. 

As  a  farther  confequence  of  what  has  been  premifed,  we 
may  collect  thefe  two  main  principles,  which  are  held  *  to  be 
the  fupporters  of  the  copyhold  tenure,  and  without  which 
it  cannot  exift :  i.  That  the  lands  be  parcel  of,  and  fituate 
within  that  manor,  under  which  it  is  held.  2.  That  they 
have  been  demifed,  or  demifable,  by  copy  of  court- roll  im- 
memorially.  For  immemorial  cuftom  is  the  life  of  all 
tenures  by  copy ;  fo  that  no  new  copyhold  can,  ftri£Uy 
fpeaking,  be  granted  at  this  day. 

In  fome  manors,  where  the  cuftom  hath  been  to  permit 
the  heir  to  fucceed  the  anceftor  in  his  tenure,  the  eftates  are 
ftiled  copyholds  of  inheritance  ;  in  others,  where  the  lords 
have  been  more  vigilant  to  maintain  their  rights,  they  remain 
copyholds  for  life  only  :  for  the  cuftom  of  the  manor  has  in 
both  cafes  fo  far  fuperfeded  the  will  of  the  lord,  that,  provided  [97  ] 
the  fervices  be  performed  or  ftipulated  for  by  fealty,  he  can- 

h  In  fome  manors   the   copyholders  Maner.  de  Edgivare  Comm.  Mid.)    As 

were  bound  to  perform  the  mod  fer-  in   the  kingdom   of  Whidah,    on   the 

vile  offices,  as  to  hedge  and  ditch  the  Slave  coaft  of  Africa,  the    people  are 

lord's   grounds,  to  lop    his    trees,    and  bound  to  cut  and   carry   in  the  king's 

reap  his  corn,  and  the   like;  the  lord  corn  from  off  his  demefne  lands,  and 

ufually  finding  them  meat  and    drink,  are  attended  by   mufic   during   all  the 

and   fometimes   (ns  is  Hill  the   ufe   in  time   of    their    labour.      (Mod.    Un. 

the   highlands   of  Scotland)    a  minftrel  Hift.  xvi.  429.) 
or   piper   for    their    diverfion,      {Rot,         '  Co.  Litt.  58. 


(5)  The  laft.  claim  of  villenage,  which  we  find  recorded  in  our 
courts,  was  in  the  15  Ja.  I.  Noy,  27.     n  Harg.  St.Tr.  342. 

I  3  not, 
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not,  in  the  firft  inftance,  refufe  to  admit  the  heir  of  his 
tenant  upon  his  death  ;  nor,  in  the  fecond,  can  he  remove 
his  prefent  tenant  fo  long  as  he  lives,  though  he  holds  nomi- 
nally by  the  precarious  tenure  of  his  lord's  will. 

The  fruits  and  appendages  of  a  copyhold  tenure,  that  it 
hath  in  common  with  free  tenures,  are  fealty,  fervices,  (as 
well  in  rents  as  otherwife,)  reliefs,  and  efcheats.  The  two 
latter  belong  only  to  copyholds  of  inheritance  ;  the  former  to 
thofe  for  life  alfo.  But  befides,  thefe  copyholds  have  alfo 
heriots,  wardfhip,  and  fines.  Heriots,  which  I  think  are 
agreed  to  be  a  Danifh  cuftom,  and  of  which  we  fhall  fay 
more  hereafter  k,  are  a  render  of  the  beft  bead  or  other  good 
(as  the  cuftom  may  be)  to  the  lord  on  the  death  of  the  tenant. 
This  is  plainly  a  relic  of  villein  tenure  ;  there  being  originally 
lefs  hardfhip  in  it,  when  all  the  goods  and  chattels  belonged 
to  the  lord,  and  he  might  have  feifed  them  even  in  the  villein's 
lifetime.  Thefe  are  incident  to  both  fpecies  of  copyhold  ; 
but  wardfhip  and  fines  to  thofe  of  inheritance  only.  Ward- 
fhip, in  copyhold  eftates,  partakes  both  of  that  in  chivalry 
[  98  ]  and  that  in  focage.  Like  that  in  chivalry,  the  lord  is  the 
legal  guardian ;  who  ufually  affigns  fome  relation  of  the  in- 
fant tenant  to  a£t  in  his  ftead  j  and  he,  like  the  guardian  in 
focage,  is  accountable  to  his  ward  for  the  profits.  Of  fines, 
fome  are  in  the  nature  of  primer  feifins,  due  on  the  death  of 
each  tenant,  others  are  mere  fines  for  the  alienation  of  the 
lands ;  in  fome  manors  only  one  of  thefe  forts  can  be  de- 
manded, in  fome  both,  and  in  others  neither.  They  are  fome- 
times  arbitrary  and  at  the  will  of  the  lord,  fometimes  fixed  by 
cuftom  ;  but,  even  when  arbitrary,  the  courts  of  law,  in  fa- 
vour of  the  liberty  of  copyholds,  have  tied  them  down  to  be 
reafonable  in  their  extent  ;  otherwife  they  might  amount  to 
a  difherifon  of  the  eftate.  No  fine  therefore  is  allowed  to 
be  taken  upon  defcents  and  alienations  (unlefs  in  particular 
circumftances)  of  more  than  two  years  improved  value  of 

k  See  ch.  28. 

the 
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the  eftatek(6).  From  this  inftance  we  may  judge  of  the 
favourable  difpofition  that  the  law  of  England  (which  is  a 
law  of  liberty)  hath  always  fhewn  to  this  fpecies  of  tenants ; 
by  removing,  as  far  as  poffible,  every  real  badge  of  flavery 
from  them,  however  fome  nominal  ones  may  continue.  It 
fuffered  cuftom  very  early  to  get  the  better  of  the  exprefs 
terms  upon  which  they  held  their  lands  ;  by  declaring,  that 
the  will  of  the  lord  was  to  be  interpreted  by  the  cuftom  of 
the  manor  :  and,  where  no  cuftom  has  been  fuffered  to  grow 
up  to  the  prejudice  of  the  lord,  as  in  this  cafe  of  arbitrary 
fines,  the  law  itfelf  interpofes  with  an  equitable  moderation, 
and  will  not  fuffer  the  lord  to  extend  his  power  fo  far  as  to 
difinherit  the  tenant. 

Thus  much  for  the  antient  tenure  of  pure  villenage,  and 
the  modern  one  of  copyhold  at  the  will  of  the  lord,  which  is 
lineally  defcended  from  it. 

IV.  There  is  yet  a  fourth  fpecies  of  tenure,  defcribed 
by  Bra£ton  under  the  name  fometimes  of  privileged  villenage, 
and  fometimes  of  villein-focage.  This,  he  tells  us1,  is  fuch 
as  has  been  held  of  the  kings  of  England  from  the  conqueft 

k  %  Ch.  Rep.  134.  '  I.  4-  tr.l.e.  a8. 


(6)  It  is  now  eftablifhed  as  an  univerfal  rule,  that  where  the 
fine  upon  the  defcent  or  alienation  of  a  copyhold  is  arbitrary,  it 
cannot  be  more  than  two  years  improved  value.  In  afcertaining 
the  yearly  value,  the  quit-rents  muft  be  deducted,  but  not  the  land- 
tax.     Doug.  697. 

The  fine  may  be  recovered  by  the  lord  in  an  aftion  of  affumpfit. 
lb.  But  he  has  no  right  to  it  till  the  admittance  of  the  tenant. 
2T.  R.  484. 

The  lord  afTefTes  the  fine  at  his  peril ;  if  he  affefs  it  too  high, 
he  is  not  entitled  to  recover  it.  But  the  affefTment  need  not  be 
entered  on  the  roll  of  the  court.     6  Eajl,  56. 

I  4  downwards ; 
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downwards ;  that  the  tenants  herein,  "  villana faciunt fervitia, 
"  fed  certa  et  determinata"  that  they  cannot  aliene  or  transfer 
their  tenements  by  grant  or  feoffment,  any  more  than  pure 
villeins  can :  but  muft  furrender  them  to  the  lord  or  his 
fteward,  to  be  again  granted  out  and  held  in  villenage.  And 
from  thefe  circumftances  we  may  colledt,  that  what  he  here 
defcribes  is  no  other  than  an  exalted  fpecies  of  copyhold, 
fubfifting  at  this  day,  viz.  the  tenure  in  antient  demefne ;  to 
which,  as  partaking  of  the  bafenefs  of  villenage  in  the  nature 
of  it's  fervices,  and  the  freedom  of  focage  in  their  certainty, 
he  has  therefore  given  a  name  compounded  out  of  both,  and 
calls  it  villanum  focagium. 

Antient  demefne  confifts  of  thofe  lands  or  manors, 
which,  though  now  perhaps  granted  out  to  private  fubjecls, 
were  actually  in  the  hands  of  the  crown  in  the  time  of 
Edward  the  confefTor,  or  William  the  conqueror ;  and  fo  ap- 
pear to  have  been  by  the  great  furvey  in  the  exchequer  called 
domefday-book m.  The  tenants  of  thefe  lands,  under  the 
crown,  were  not  all  of  the  fame  order  or  degree.  Some  of 
them,  as  Britton  teftifies  n,  continued  for  a  long  time  pure 
and  abfolute  villeins,  dependent  on  the  will  of  the  lord :  and 
thofe  who  have  fucceeded  them  in  their  tenures  now  differ 
from  common  copyholders  in  only  a  few  points  °.  Others 
were  in  a  great  meafure  enfranchifed  by  the  royal  favour : 
being  only  bound  in  refpect  of  their  lands  to  perform  fome  of 
the  better  fort  of  villein  fervices,  but  thofe  determinate  and 
certain :  as,  to  plough  the  king's  land  for  fo  many  days,  to 
fupply  his  court  with  fuch  a  quantity  of  provifions,  or  other 
ftated  fervices  •,  all  of  which  are  now  changed  into  pecuniary 
rents  :  and  in  confideration  hereof  they  had  many  immunities 
and  privileges  granted  to  them p ;  as  to  try  the  right  of  their 
property  in  a  peculiar  court  of  their  own,  called  a  court  of 

m  F.  N.  B.  14.  s6.  °  F.  N.  B.  %%%. 

»  c.  66.  p  4  hift.  269. 

antient 
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antient  demefne,  by  a  peculiar  procefs,  denominated  a  writ 
of  right  clofe  q  (7) ;  not  to  pay  toll  or  taxes  ;  not  to  contribute 
to  the  expences  of  knights  of  the  Ihire ;  not  to  be  put  on 
juries;  and  the  like  r. 

These  tenants  therefore,  though  their  tenure  be  abfolutely  [  100  ] 
copyhold,  yet  have  an  interejl  equivalent  to  a  freehold :  for 
notwithstanding  their  fervices  were  of  a  bafe  and  villenous 
original s,  yet  the  tenants  were  efteemed  in  all  other  refpe£ts 
to  be  highly  privileged  villeins  ;  and  efpecially  for  that  their 
fervices  were  fixed  and  determinate,  and  that  they  could  not 
be  compelled  (like  pure  villeins)  to  relinquifh  thefe  tenements 
at  the  lord's  will,  or  to  hold  them  againft  their  own  :  <<  et 
"  idea"  fays  Brafton,  c<  dicutitur  liberi"  Britton  alfo,  from 
fuch  their  freedom,  calls  them  abfolutely  fakements  >  and  their 
tenure  fokemanries  ;  which  he  defcribes l  to  be  "  lands  and 
"  tenements,  which  are  not  held  by  knight-fervice,  nor  by 
"  grand  ferjeanty,  nor  by  petit,  but  by  fimple  fervices,  being, 
"  as  it  were,  lands  enfranchifed  by  the  king  or  his  predecef- 
"  fors  from  their  antient  demefne."  And  the  fame  name  is 
alfo  given  them  in  Fleta  u.  Hence  Fitzherbert  obferves  w, 
that  no  lands  are  antient  demefne,  but  lands  holden  in  foe- 
age  ;  that  is,  not  in  free  and  common  focage,  but  in  this  am- 
phibious fubordinate  clafs  of  villein -focage.  And  it  is  poffi- 
ble,  that  as  this  fpecies  of  focage  tenure  is  plainly  founded 
upon  predial  fervices,  or  fervices  of  the  plough,  it  may  have 
given  caufe  to  imagine  that  all  focage  tenures  arofe  from  the 
fame  original ;  for  want  of  diftinguifhing,  with  Bratton,  be- 
tween free  focage  or  focage  of  frank  tenure,  and  villein-foc- 
age  or  focage  of  antient  demefne. 


•i  F.  N.  B.  11. 

1  c.  66. 

r  Ibid.  14. 

u  /.  1.  c  8. 

■  Gilb.  hilt,  of  exch.  16.  and  30. 

w  N.  B.  1 

(7)  In  an  aftion  of  ejectment,  it  may  be  pleaded  in  abate- 
ment, that  the  lands  are  part  of  a  matter  which  is  held  in  antient 
demefne  ;  but  fuch  a  plea  mufl  be  fworn  to,  and  is  not  favoured. 
2  Burr.  1046. 

Lands 
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Lands  holden  by  this  tenure  are  therefore  a  fpecies  of 
copyhold,  and  as  fuch  preferved  and  exempted  from  the 
operation  of  the  ftatute  of  Charles  II.  Yet  they  differ  from 
common  copyholds,  principally  in  the  privileges  before- 
mentioned  :  as  alfo  they  differ  from  freeholders  by  one  efpe- 
cial  mark  and  tincture  of  villenage,  noted  by  Bradlon,  and 
remaining  to  this  day,  viz.  that  they  cannot  be  conveyed 
from  man  to  man  by  the  general  common  law  conveyances  of 
feoffment,  and  the  reft  j  but  muft  pafs  by  furrender  to  the 
lord  or  his  fteward,  in  the  manner  of  common  copyholds : 
[  ioi  ]  yet  with  this  diftinction  x,  that  in  the  furrender  of  thefe  lands 
in  antient  demefne,  it  is  not  ufed  to  fay,  "  to  hold  at  the  ivill  of 
"  the  lord"  in  their  copies,  but  only,  "  to  hold  according  to  the 
H  cuflomofthe  manor." 

Thus  have  we  taken  a  compendious  view  of  the  principal 
and  fundamental  points  of  the  doctrine  of  tenures,  both 
antient  and  modern,  in  which  we  cannot  but  remark  the 
mutual  connexion  and  dependence  that  all  of  them  have 
upon  each  other.  And  upon  the  whole  it  appears,  that 
whatever  changes  and  alterations  thefe  tenures  have  in 
procefs  of  time  undergone,  from  the  Saxon  aera  to  the 
12  Car.  II.  all  lay  tenures  are  now  in  effecT:  reduced  to  two 
fpecies  •,  free  tenure  in  common  focage,  and  bafe  tenure  by 
copy  of  court-roll. 

I  mentioned  lay  tenures  only  j  becaufe  there  is  ftill  be- 
hind one  other  fpecies  of  tenure,  referved  by  the  ftatute  of 
Charles  IL,  which  is  of  a  fpiritual  nature,  and  called  the 
tenure  in  frankalmoign. 

V.  Tenure  in  frankalmoign,  in  libera  eleemofyna  or  free 
alms,  is  that  whereby  a  religious  corporation,  aggregate  or 
fole,  holdeth  lands  of  the  donor  to  them  and  their  fucceffors 
for  ever  y.     The  fervice  which  they  were  bound  to  render  for 

*  Kitchen  on  courts,  194.  1  LitU  §  133. 

thefe 


Ch.6.  ^Things.  ioi 

thefe  lands  was  not  certainly  defined  ;  but  only  in  general 
to  pray  for  the  foul  of  the  donor  and  his  heirs,  dead  or  alive  ; 
and  therefore  they  did  no  fealty,  (which  is  incident  to  all 
other  fervices  but  this  z,)  becaufe  this  divine  fervice  was  of  a 
higher  and  more  exalted  nature  a.  This  is  the  tenure,  by 
which  almoft  all  the  antient  monafteries  and  religious  houfes 
held  their  lands;  and  by  which  the  parochial  clergy,  and  very 
many  ecclefiaftical  and  eleemofynary  foundations,  hold  them 
at  this  day  b  ;  the  nature  of  the  fervice  being  upon  the  reform- 
ation altered,  and  made  conformable  to  the  purer  doctrines 
of  the  church  of  England.  It  was  an  old  Saxon  tenure ;  and 
continued  under  the  Norman  revolution,  through  the  great 
refpeft  that  was  fhewn  to  religion  and  religious  men  in 
antient  times.  Which  is  alfo  the  reafon  that  tenants  in  [  102  ] 
frankalmoign  were  difcharged  of  all  other  fervices,  except  the 
trinoda  nece/Jitas,  of  repairing  the  highways,  building  caftles, 
and  repelling  invafionsc  :  juft  as  the  Druids,  among  the 
antient  Britons,  had  omnium  rerum  immuniiatem  d.  And,  even 
at  prefent,  this  is  a  tenure  of  a  nature  very  diftincl:  from  all 
others ;  being  not  in  the  leaft  feodal,  but  merely  fpiritual. 
For  if  the  fervice  be  neglected,  the  law  gives  no  remedy  by 
diftrefs  or  otherwife  to  the  lord  of  whom  the  lands  are  holden : 
but  merely  a  complaint  to  the  ordinary  or  vifitor  to  correct 
it e.  Wherein  it  materially  differs  from  what  was  called 
tenure  by  divine  fervice :  in  which  the  tenants  were  obliged  to 
do  fome  fpecial  divine  fervices  in  certain;  as  to  fing  fo  many 
mafTes,  to  diftribute  fuch  a  fum  in  alms,  and  the  like  ;  which, 
being  exprefsly  defined  and  prefcribed,  could  with  no  kind 
of  propriety  be  called  free  alms  ;  efpecially  as  for  this,  if  un- 
performed, the  lord  might  diftrein,  without  any  complaint 
to  the  vifitor  f.  All  fuch  donations  are  indeed  now  out  of 
ufe  :  for,  fince  the  ftatute  of  quia  emptores,  1 8  Edw.  I.  none 
but  the   king   can  give  lands  to  be  holden  by  this  tenure  g. 

z  Litt.  §  131.  d  Csefar  de  bell.  Gall.  1.6.  c.  13. 

a  Ibid.  135.  e  Litt.  §  136. 

b  Brafton.  /.  4.  tr.  I.  c.  38.   §  I.  f  Ibid.  137. 

c  Seld.  Jattt  I.  42.  B  Ibid.  140. 

So 
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So  that  I  only  mention  them,  becaufe  frankalmoign  is  ex- 
cepted by  name  in  the  ftatute  of  Charles  II.  and  therefore 
fubfifts  in  many  inftances  at  this  day.  "Which  is  all  that 
fhall  be  remarked  concerning  it ;  herewith  concluding  our 
obfervations  on  the  nature  of  tenures. 
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CHAPTER    THE    SEVENTH. 

op  FREEHOLD  ESTATES,  of 
INHERITANCE. 


rT",HE  next  obje&s  of  our  difquifitions  are  the  nature  and 
-*•  properties  of  eflates.  An  eftate  in  lands,  tenements, 
and  hereditaments,  fignifies  fuch  interefl  as  the  tenant  hath 
therein :  fo  that  if  a  man  grants  all  his  ejlate  in  Dale  to  A  and 
his  heirs,  every  thing  that  he  can  poffibly  grant  fhall  pafs 
thereby  \  It  is  called  in  Latin  flatus ;  it  fignifying  the  con- 
dition, or  circumflance,  in  which  the  owner  flands  with 
regard  to  his  property.  And  to  afcertain  this  with  proper 
precifion  and  accuracy,  eftates  may  be  considered  in  a  three- 
fold view :  firft,  with  regard  to  the  quantity  of  interefl  which 
the  tenant  has  in  the  tenement :  fecondly,  with  regard  to 
the  time  at  which  that  quantity  of  interefl  is  to  be  enjoyed : 
and,  thirdly,  with  regard  to  the  number  and  connexions  of  the 
tenants. 

First,  with  regard  to  the  quantity  of  interefl  which  the 
tenant  has  in  the  tenement,  this  is  meafured  by  it's  duration 
and  extent.  Thus,  either  his  right  of  pofleflion  is  to  fubfift 
for  an  uncertain  period,  during  his  own  life,  or  the  life  of 
another  man :  to  determine  at  his  own  deceafe,  or  to  remain 
to  his  defcendants  after  him  :  or  it  is  circumfcribed  within  a 
certain  number  of  years,  months,  or  days :  or,  laflly,  it  is 
infinite  and  unlimited,  being  vefted  in  him  and  his  represent- 
atives for  ever.  And  this  occafions  the  primary  divifion  of 
eftates  into  fuch  as  are  freehold,  and  fuch  as  are  lefs  than  [  1 04  ] 
freehold. 

"  Co.  Litt,  345« 

An 


104  The  Rights  Book  II. 

An  eftate  of  freehold,  liberum  tenementum,  or  franktene- 
ment,  is  defined  by  Britton  b  to  be  "  the  pojfejfion  of  the  foil 
"  by  a  freeman."  And  St.  Germyn  c  tells  us,  that  "  the 
"  pofTeffion  of  the  land  is  called  in  the  law  of  England  the 
"  franktenement  or  freehold."  Such  eftate,  therefore,  and 
no  other,  as  requires  actual  poffeffion  of  the  land,  is,  legally 
fpeaking,yra7;>0/#.-  which  actual  poffeffion  can,  by  the  courfe 
of  the  common  law,  be  only  given  by  the  ceremony  called 
livery  of  feifin,  which  is  the  fame  as  the  feodal  inveftiture. 
And  from  thefe  principles  we  may  extract  this  defcription  of 
a  freehold ;  that  it  is  fuch  an  eftate  in  lands  as  is  conveyed 
by  livery  of  feifin,  or  in  tenements  of  any  incorporeal  nature, 
by  what  is  equivalent  thereto.  And  accordingly  it  is  laid 
down  by  Littleton  d,  that  where  a  freehold  fhall  pafs,  it  be- 
hoveth  to  have  livery  of  feifin.  As,  therefore,  eftates  of 
inheritance  and  eftates  for  life  could  not  by  common  law  be 
conveyed  without  livery  of  feifin,  thefe  are  properly  eftates 
of  freehold  ;  and,  as  no  other  eftates  are  conveyed  with  the 
fame  folemnity,  therefore  no  others  are  properly  freehold 
eftates  ( i ). 

Estates  of  freehold  (thus  underftood)  are  either  eftates 
of  inheritance)  or  eftates  not  of  inheritance.     The  former  are 

b  032.  c  Dr.  &  Stud.  b.  2.  d.  22.  d  §59. 


( 1 )  A  freehold  eftate  feems  to  be  any  eftate  of  inheritance, 
or  for  life,  in  either  a  corporeal  or  incorporeal  hereditament,  exift- 
ing  in,  or  arifing  from,  real  property  of  free  tenure ;  that  is, 
now,  of  all  which  is  not  copyhold.  And  the  learned  Judge  has 
elfewhere  informed  us,  that  "  tithes  and  fpiritual  dues  are  free- 
"  hold  eftates,  whether  the  land  out  of  which  they  iflue  are  bond 
"  or  free,  being  a  feparate  and  diftinct  inheritance  from  the  lands 
"  themfelves.  And  in  this  view  they  muft  be  diftinguifhed  and 
"  excepted  from  other  incorporeal  hereditament  ifluing  out  of 
"  land,  as  rents,  &c.  which,  in  general,  will  follow  the  nature  of 
"  their  principal,  and  cannot  be  freehold,  unlefs  the  ftock  from 
"  which  they  fpring  be  freehold  alfo."     1  Bl.  Trafls,  116. 

again 
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again  divided  into  inheritances  abfolute  or  fee-fimple;  and 
inheritances  limited,  one  fpecies  of  which  we  ufually  call 
fee-tail. 

I.  Tenant  in  fee-fimple  (or,  as  he  is  frequently  ftyled, 
tenant  in  fee)  is  he  that  hath  lands,  tenements,  or  heredita- 
ments, to  hold  to  him  and  his  heirs  for  ever e :  generally, 
abfolutely,  and  fimply  ;  without  mentioning  what  heirs,  but 
referring  that  to  his  own  pleafure,  or  to  the  difpofition  of  the 
law.  The  true  meaning  of  the  word  fee  (feodum)  is  the 
fame  with  that  of  feud  or  fief,  and  in  it's  original  fenfe  it  is 
taken  in  contradiftinction  to  allodium f;  which  latter  the  [  105  ] 
writers  on  this  fubje£t.  define  to  be  every  man's  own  land, 
which  he  pofTefleth  merely  in  his  own  right,  without  owing 
any  rent  or  fervice  to  any  fuperior.  This  is  property  in  it's 
higheft  degree ;  and  the  owner  thereof  hath  abfolutum  et  di- 
rectum dominium,  and  therefore  is  faid  to  be  feifed  thereof 
abfolutely  in  dominico  fuo,  in  his  own  demefne.  But  feodum, 
or  fee,  is  that  which  is  held  of  fome  fuperior,  on  condition  of 
rendering  him  fervice ;  in  which  fuperior  the  ultimate  pro- 
perty of  the  land  refides.  And  therefore  fir  Henry  Spel- 
man  g  defines  a  feud  or  fee  to  be  the  right  which  the  vafTal 
or  tenant  hath  in  lands,  to  ufe  the  fame,  and  take  the  profits 
thereof  to  him  and  his  heirs,  rendering  to  the  lord  his  due 
fervices  :  the  mere  allodial  property  of  the  foil  always  remain- 
ing in  the  lord.  This  allodial  property  no  fubject  in  England 
has  h  j  it  being  a  received,  and  now  undeniable,  principle  in 
the  law,  that  all  the  lands  in  England  are  holden  mediately 
or  immediately  of  the  king.  The  king  therefore  only  hath 
abfolutum  et  diretlum  dominium  ' :  but  all  fubjecls'  lands  are  in 
the  nature  of  feodum  or  fee ;  whether  derived  to  them  by 
defcent  from  their  anceftors,  or  purchafed  for  a  valuable  con- 
fideration ;  for  they  cannot  come  to  any  man  by  either  of 
thofe  ways,  unlefs  accompanied  with  thofe  feudal  clogs  which 

e  Litt.  §  I.  '   Praedsum    domini    regis  ejl   direSlum 

f  See  p.  45.  47.  dominium,   cujus    nullus    ejl    author    nifi 

8  of  feuds,  c.  1.  Dens.     Ibid. 
h  Co.  Litt.  1. 

were 
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were  laid  upon  the  firft  feudatory  when  it  was  originally  grant- 
ed. A  fubject  therefore  hath  only  the  ufufrucl,  and  not  the 
abfolute  property  of  the  foil ;  or,  as  fir  Edward  Coke  ex- 
preffes  it k,  he  hath  dominium  utile,  but  not  dominium  direclum. 
And  hence  it  is,  that,  in  the  moft  folemn  acts  of  law,  we 
exprefs  the  ftrongefl  and  higheft  eftate  that  any  fubje£t  can 
have,  by  thefe  words ;  "  he  is  feifed  thereof  in  his  demefne, 
"  as  of  fee."  It  is  a  man's  demefne,  dominicum,  or  property, 
fince  it  belongs  to  him  and  his  heirs  for  ever  :  yet  this  do- 
minicum, property,  or  demefne,  is  ftrictly  not  abfolute  or  al- 
lodial, but  qualified  or  feodal :  it  is  his  demefne,  as  of  fee : 
that  is,  it  is  not  purely  and  fimply  his  own,  fince  it  is  held 
of  a  fuperior  lord,  in  whom  the  ultimate  property  refides. 

[  1 06  ]  This  is  the  primary  fenfe  and  acceptation  of  the  wordjfo. 
But  (as  fir  Martin  Wright  very  juftly  obferves l)  the  doctrine, 
"  that  all  lands  are  holden,"  having  been  fo  for  many  ages 
a  fixed  and  undeniable  axiom,  our  Englifh  lawyers  do  very 
rarely  (of  late  years  efpecially)  ufe  the  word  fee  in  this  it's 
primary  original  fenfe,  in  contradistinction  to  allodium  or  ab- 
folute property,  with  which  they  have  no  concern ;  but  ge- 
nerally ufe  it  to  exprefs  the  continuance  or  quantity  of  eftate. 
A  fee  therefore,  in  general,  fignifies  an  eftate  of  inheritance  j 
being  the  higheft  and  moft  extenfive  intereft  that  a  man  can 
have  in  feud :  and  when  the  term  is  ufed  fimply,  without 
any  other  adjunct,  or  has  the  adjunct  oiftmple  annexed  to  it, 
(as  a  fee,  or  a  fee-fimple,)  it  is  ufed  in  contradiftin£tion  to 
a  fee  conditional  at  the  common  law,  or  a  fee-tail  by  the 
ftatute  •,  importing  an  abfolute  inheritance,  clear  of  any  con- 
dition, limitation,  or  reftrictions  to  particular  heirs,  but  de- 
scendible to  the  heirs  general,  whether  male  or  female,  lineal 
or  collateral.  And  in  no  other  fenfe  than  this  is  the  king 
faid  to  be  feifed  in  fee,  he  being  the  feudatory  of  no  man  ». 

Taking  therefore^  for  the  future,  unlefs  where  otherwife 
explained,  in  this  it's  fecondary  fenfe,  as  a  ftate  of  inheritance, 

k  Co.Litt.  i,  'often.  148,  ^Co.Litt.i. 
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it  is  applicable  to,  and  may  be  had  in,  any  kind  of  heredita- 
ments either  corporeal  or  incorporeal ".  But  there  is  this  dis- 
tinction between  the  two  fpecies  of  hereditaments :  that,  of 
a  corporeal  inheritance  a  man  (hall  be  faid  to  be  feifed  in  his 
demefne,  as  of  fee  :  of  an  incorporeal  one,  he  fhall  only  be  faid 
to  be  feifed  as  of  fee,  and  not  in  his  demefne  °.  For,  as  in- 
corporeal hereditaments  are  in  their  nature  collateral  to,  and 
iffue  out  of,  lands  and  houfesp,  their  owner  hath  no  property, 
dominie  urn,  or  demefne,  in  the  thing  itfelf,  but  hath  only  fome- 
thing  derived  out  of  it-,  refembling  the  fervitutes,  or  fervices, 
of  the  civil  law  q.  The  dominicum  or  property  is  frequently 
in  one  man,  while  the  appendage  or  fervice  is  in  another.  r[  I07  3 
Thus  Gaius  may  be  feifed  as  of  fee  of  a  way  leading  over  the 
land,  of  which  Titius  is  feifed  in  his  demefne  as  of  fee. 

The  fee-fimple  or  inheritance  of  lands  and  tenements  is 
generally  vefted  and  refides  in  fome  perfon  or  other  ;  though 
divers  inferior  eflates  may  be  carved  out  of  it.  As  if  one 
grants  a  leafe  for  twenty-one  years,  or  for  one  or  two  lives, 
the  fee-fimple  remains  vefted  in  him  and  his  heirs  ;  and  after 
the  determination  of  thofe  years  or  lives,  the  land  reverts  to 
the  grantor  or  his  heirs,  who  fhall  hold  it  again  in  fee-fimple. 
Yet  fometimes  the  fee  may  be  in  abeyance,  that  is  (as  the 
word  fignifies,)  in  expectation,  remembrance,  and  contem- 
plation in  law ;  there  being  no  perfon  in  ejfe,  in  whom  it  can 
veft  and  abide :  though  the  law  confiders  it  as  always  po- 
tentially exifting,  and  ready  to  veft  whenever  a  proper  owner 
appears.  Thus,  in  a  grant  to  John  for  life,  and  afterwards 
to  the  heirs  of  Richard,  the  inheritance  is  plainly  neither 
granted  to  John  nor  Richard,  nor  can  it  veft  in  the  heirs 
of  Richard  till  his  death,  nam  nemo  ejl  haeres  viventis :  it  re- 
mains therefore  in  waiting  or  abeyance,  during  the  life  of 

°  Feodum  eft  quod  quit  tenet  ftbi  et  v  See  page  20. 

haeredibus  fuis,  Jive  fit    tenententum,  1   Seri'itus  ejijus,  quo  res  mea   alterius 

five  reditut,  &c.  Flet.  l.$,  C.  5.  §  7.  rei  vtl perfanac  fervit.     Ff.  8.  r.  I. 

0  Litt.  §  io. 
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Richard r  (2).  This  is  likewife  always  the  cafe  of  a  parfon  of 
a  church,  who  hath  only  an  eftate  therein  for  the  term  of 
his  life  j  and  the  inheritance  remains  in  abeyance  s.  And 
not  only  the  fee,  but  the  freehold  alfo,  may  be  in  abeyance  ; 
as,  when  a  parfon  dies,  the  freehold  of  his  glebe  is  in  abey- 
ance, until  a  fucceflbr  be  named,  and  then  it  vefts  in  the 
fucceflbr  l.  (3) 

r  Co.  Litt.  342.  ■  Litt.  §  646.  ■  Litt.  §  647. 


(2)  The  inheritance  or  remainder  in  fuch  a  cafe  has  been  faid  to 
be  in  abeyance,  or  in  nubibus,  or  in  gremio  legis  ;  but  Mr.  Fearne, 
with  great  ability  and  learning,  has  expofed  the  futility  of  thefe 
expreflions,  and  the  erroneous  ideas  which  have  been  conveyed  by 
them.  Mr.  Fearne  produces  authorities,  which  prove  beyond  con- 
troverfy,  "  that  where  a  remainder  of  inheritance  is  limited  in  con- 
'*  tingency  by  way  of  ufe,  or  by  devife,  the  inheritance  in  the  mean- 
"  time,  if  not  otherwife  difpofed  of,  remains  in  the  grantor  and  his 
"  heirs,  or  in  the  heirs  of  the  teflator,  until  the  contingency 
"  happens  to  take  it  out  of  them."  Fearne,  Cont.  Rem.  513, 
4th  edition. 

But  although,  as  Mr.  Fearne  obferves,  "  different  opinions  have 
"  prevailed  in  refpect  to  the  admiflion  of  this  do&rine  in  convey- 
"  ances  at  common  law,"  (ib.  526.)  yet  he  adduces  arguments  and 
authorities,  which  render  the  dodtrine  as  unqueflionable  in  this 
cafe  as  in  the  two  former  of  ufes  and  devifes.  If  therefore  in  the 
inftance  put  by  the  learned  Judge,  John  mould  determine  his  eftate 
either  by  his  death,  or  by  a  feoffment  in  fee,  which  amounts  to  a 
forfeiture,  in  the  lifetime  of  Richard,  under  which  circumftances 
the  remainder  never  could  veil  in  the  heirs  of  Richard  ;  in  that 
cafe,  the  grantor  or  his  heir  may  enter  and  refume  the  eltate. 

(3 )  Mr.  Fearne  having  attacked  with  fo  much  fuccefs  the  doc- 
trine of  abeyance,  the  Editor  may  venture  to  obferve,  with  refpedl 
to  the  two  lafl  inftances,  though  they  are  collefted  from  the  text 
of  Littleton,  that  there  hardly  feems  any  neceffity  to  refort  to  abey- 
ance, or  to  the  clouds,  to  explain  the  refidence  of  the  inheritance, 
or  of  the  freehold.  In  the  firfl  cafe,  the  whole  fee-fimple  is  con- 
veyed to  a  fole  corporation,  the  parfon  and  his  fucceffors ;  but  if 

any 
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The  word  "  heirs"  is  neceflary  in  the  grant  or  donation, 
in  order  to  make  a  fee,  or  inheritance.     For  if  land  be  given 
to  a  man  for  ever,  or  to  him  and  his  affigns  for  ever,  this 
vefts  in  him  but  an  eftate  for  life".     This  very  great  nicety 
about  the  infertion  of  the  word  '*  heirs,"  in  all  feoffments  and 
grants,  in  order  to  vefl  a  fee,  is  plainly  a  relic  of  the  feodal  £  108  3 
ftri£tnefs  ;  by  which  we  may  remember w  it  was  required 
that  the  form  of  the  donation  fhould  be  punctually  purfued  ; 
or  that,  as  Cragg  x  expreffes  it  in  the  words  of  Baldus,  "  do- 
"  nationesfint  JlriEli  juris  ^  tie  qui s  plus  donajje praefumatur  quam 
ss  in  donatione  exprejjerit."     And  therefore,  as  the  perfonal 
abilities  of  the  donee  were  originally  fuppofed  to  be  the  only 
inducements  to  the  gift,  the  donee's  eftate  in  the  land  ex- 
tended only  to  his  own  perfon,  and  fubfifted  no  longer  than 
his  life ;   unlefs  the  donor,  by  an  exprefs  provifion  in  the 
grant,  gave  it  a  longer  continuance,  and  extended  it  alfo  to 
his  heirs.     But  this  rule  is  now  foftened  by  many  excep- 
tions y. 

For,  1.  It  does  not  extend  to  devifes  by  will;  in  which, 
as  they  were  introduced  at  the  time  when  the  feodal  rigour 
was  apace  wearing  out,  a  more  liberal  conftru£tion  is  allowed; 
and  therefore  by  a  devife  to  a  man  for  ever,  or  to  one  and 
his  affigns  for  ever,  or  to  one  in  fee-fimple,  the  devifee  hath 
an  eftate  of  inheritance ;  for  the  intention  of  the  devifor  is 
fufficiently  plain  from  the  words  of  perpetuity  annexed, 
though  he  hath  omitted  the  legal  words  of  inheritance.  But 
if  the  devife  be  to  a  man  and  his  affigns,  without  annexing 

u  Litt  §  1.         *  See  page  j6.         *  /.  1. 1.  9.  §  17.         *  Co.  Litt.  9,  IO. 

any  intereft  is  not  conveyed,  it  ftill  remains,  as  in  the  former  note, 
in  the  grantor  and  his  heirs,  to  whom,  upon  the  diflblution  of  the 
corporation,  the  eftate  will  revert.  See  1  vol.  484.  And  in  the 
fecond  cafe,  the  freehold  feems,  in  faft,  from  the  moment  of  the 
death  of  the  parfon,  to  reft  and  abide  in  the  fucceflor,  who  is 
brought  into  view  and  notice  by  the  inftitution  and  induftion  ;  for 
after  induction  he  can  recover  all  the  rights  of  the  church,  which 
accrued  from  the  death  of  the  predeceffor. 

K  2  words 
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words  of  perpetuity,  there  the  devlfee  fhall  take  only  an  eftate 
for  life ;  for  it  does  not  appear  that  the  devifor  intended  any 
more  (4).  2.  Neither  does  this  rule  extend  to  fines  or  recove- 
ries confidered  as  a  fpecies  of  conveyance;  for  thereby  an 
eftate  in  fee  paffes  by  act:  and  operation  of  law  without  the 
word  "  heirs,"  as  it  does  alfo,  for  particular  reafons,  by  cer- 
tain other  methods  of  conveyance,  which  have  relation  to  a 
former  grant  or  eftate,  wherein  the  word  "  heirs"  was  expreff- 
edz.  3.  In  creations  of  nobility  by  writ,  the  peer  fo  created 
hath  an  inheritance  in  his  title,  without  expreffing  the  word 

1  Co.  Liu.  9. 


(4)  But  it  is  not  necefTary  to  ufe  any  words  of  perpetuity  in  a 
devife,  in  order  to  give  a  fee-fimple,  where  it  appears  to  be  the 
intention  of  the  teftator  to  difpofe  of  all  hia  interelt  in  an  eftate, 
and  that  is  implied  from  the  word  eflate  alone  ;  as  if  a  teftator 
give3  to  Richard  his  eftate  or  eflates  in  or  at  Dale,  though  neither 
heirs,  afligns,  or  any  other  word  is  annexed  to  Richard's  name,  yet 
he  takes  an  eftate  in  fee-fimple.  1  T.  R.  41 1.  2T.  R.  656.  So 
alfo  where  lands  are  given  to  Richard  charged  with  the  payment 
of  a  fpecific  fum,  and  which  is  not  to  be  raifed  out  of  the  rents 
and  profits,  fuch  a  devife  without  words  of  perpetuity  will  carry  a 
fee-fimple;  for  otherwife  the  devifee  might  be  a  lofer  by  dying 
before  he  was  repaid  the  fum  charged  upon  the  eftate.  Hargr. 
Co.  L'ttt.  gb.     3T.R.  356.     ST.  R.i. 

And  where  an  eftate  is  given  generally  without  words  being 
added,  which  would  create  a  fee  or  an  eftate  tail,  and  it  is  charged 
with  the  payment  of  annuities,  the  devifee  takes  a  fee ;  but  that 
is  not  the  cafe  where  an  eftate  tail  is  given  to  the  devifee.    5  T.  R. 

335* 

But  where  a  teftator  leaves  all  his  hereditaments  to  A,  A  takes 

only  an  eftate  for  life,  5  T.  R.  558.  A  fee  alfo  will  not  pafs  by 
general  introductory  words  in  a  will,  by  which  the  teftator  de- 
clares his  intention  to  difpofe  of  all  bis  ejlate  both  real  and  perfonal, 
if  there  is  not  afterwards  in  the  will  fome  fpecific  devife  for  that 
purpofe.  But  where  fuch  fubfequent  devife  is  in  fome  degree  am- 
biguous, then  the  introductory  words  may  have  fome  effect,  as  in- 
dicative of  the  intention  of  the  teftator,  5  T.  R.  13.  6T.  R.  610. 

2  "  heirs ;" 
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"  heirs  i"  for  heirfhip  is  implied  in  the  creation,  unlefs  it  be 
otherwife  fpecially  provided  :  but  in  creations  by  patent, 
which  are  Jlritli  juris,  the  word  fl  heirs"  mult  be  inferted, 
otherwife  there  is  no  inheritance.  4.  In  grants  of  lands  to 
fole  corporations  and  their  fucceffors,  the  word  "  fucceffors" 
fupplies  the  place  of  "  heirs  ;"  for  as  heirs  take  from  the  an-  [  109  ] 
ceftor,  fo  doth  the  fucceffor  from  the  predeceffor.  Nay,  in 
a  grant  to  a  bifhop,  or  other  fole  fpiritual  corporation,  in 
frankalmoign  ;  the  word  " frankalmoign"  fupplies  the  place  of 
"  fucceflbrs"  (as  the  word  "  fuccefTors"  fupplies  the  place  of 
"  heirs")  ex  vi  termini  ,•  and  in  all  thefe  cafes  a  fee-fimple 
vefts  in  fuch  fole  corporation.  But,  in  a  grant  of  lands  to  a 
corporation  aggregate,  the  word  *«  fucceffors"  is  not  necef- 
fary,  though  ufually  inferted  :  for,  albeit  fuch  fimple  grant 
be  ftriclily  only  an  eftate  for  life,  yet  as  that  corporation  never 
dies,  fuch  eftate  for  life  is  perpetual,'or  equivalent  to  a  fee- 
fimple,  and  therefore  the  law  allows  it  to  be  one a.  5.  Laftly, 
in  the  cafe  of  the  king,  a  fee-fimple  will  veft  in  him,  with- 
out the  word  "  heirs"  or  "  fucceflbrs"  in  the  grant ;  partly 
from  prerogative  royal,  and  partly  from  a  reafon  fimilar  to 
the  laft,  becaufe  the  king  in  judgment  of  law  never  dies1'. 
But  the  general  rule  is,  that  the  word  "  heirs"  is  neceffary 
to  create  an  eltate  of  inheritance. 

II.  We  are  next  to  confider  limited  fees,  or  fuch  eftates 
of  inheritance  as  are  clogged  and  confined  with  conditions, 
or  qualifications,  of  any  fort.  And  thefe  we  may  divide  into 
two  forts :  1.  Qualified,  or  bafe  fees  •,  and,  2.  Fees  conditional, 
fo  called  at  the  common  law ;  and  afterwards  iees-tail,  in 
confequence  of  the  ftatute  de  donis. 

I.  A  base,  or  qualified  fee,  is  fuch  a  one  as  hath  a  qualifi- 
cation fubjoined  thereto,  and  which  muft  be  determined 
whenever  the  qualification  annexed  to  it  is  at  an  end.  As,  in 
the  cafe  of  a  grant  to  A,  and  his  heirs,  tenants  ef  the  manor  of 

3  See  Vol.  I.  p.  484.  "  See  Vol.  I.  p.  249. 
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Dale ;  in  this  inftance,  whenever  the  heirs  of  A.  ceafe  to  be 
tenants  of  that  manor,  the  grant  is  entirely  defeated.  So, 
when  Henry  VI.  granted  to  John  Talbot,  lord  of  the  manor 
of  Kingfton-Lifle  in  Berks,  that  he  and  his  heirs,  lords  of 
the  faid  manor,  fhould  be  peers  of  the  realm,  by  the  title  of 
barons  of  Lille ;  here  John  Talbot  had  a  bafe  or  qualified 
fee  in  that  dignity  c,  and,  the  inftant  he  or  his  heirs  quitted 
[  1 10  ]  the  feigniory  of  this  manor,  the  dignity  was  at  an  end.  This 
eftate  is  a  fee,  becaufe  by  poflibility  it  may  endure  for  ever 
in  a  man  and  his  heirs :  yet  as  that  duration  depends  upon 
the  concurrence  of  collateral  circumftances,  which  qualify 
and  debafe  the  purity  of  the  donation,  it  is  therefore  a  qua- 
lified or  bafe  fee. 

2.  A  conditional  fee,  at  the  common  law,  was  a  fee 
restrained  to  fome  particular  heirs,  exclufive  of  others : 
"  donatio  JlriEla  et  coarElata  d  ;f:cut  certis  haeredibus,  quibtifdam 
u  a  fucceffione  exclufis  ,•"  as  to  the  heirs  of  a  mart's  body,  by 
which  only  his  lineal  defcendants  were  admitted,  in  exclufion 
of  collateral  heirs  ;  or  to  the  heirs  male  of  his  body,  in  exclu- 
fion both  of  collaterals,  and  lineal  females  alfo.  It  was  called 
a  conditional  fee,  by  reafon  of  the  condition  exprefled  or  im- 
plied in  the  donation  of  it,  that  if  the  donee  died  without 
fuch  particular  heirs,  the  land  fhould  revert  to  the  donor. 
For  this  was  a  condition  annexed  by  law  to  all  grants  what- 
foever  ;  that,  on  failure  of  the  heirs  fpecified  in  the  grant,  the 
grant  fhould  be  at  an  end,  and  the  land  return  to  it's  antient 
proprietor e.  Such  conditional  fees  were  flriclly  agreeable  to 
the  nature  of  feuds,  when  they  firft  ceafed  to  be  mere  eflates 
for  life,  and  were  not  yet  arrived  to  be  abfolute  eftates  in 
fee-fimple.  And  we  find  flrong  traces  of  thefe  limited, 
conditional  fees,  which  could  not  be  alienated  from  the 
lineage  of  the  firft  purchafer  in  our  earlieft  Saxon  laws  f. 

c   Co.  Litt.  27.  beat,  earn  non  •vendat  a  cognath  baeredibus 

*  Flet.  /.  3.  c.  3.  §  5.  fu**y  /'  Mi  viro  prohibitum  fit,  qui  earn  ab 

'  Plowd.  24I.  initio    acquifivit,    ut    ita  facer e   nequeai. 

f  Si  quit  terra*  hattedilariam  ha-  LL,  Aelfred,  c.  37- 
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Now,  with  regard  to  the  condition  annexed  to  thefe  fees 
by  the  common  law,  our  anceftors  held,  that  fuch  a  gift  (to 
a  man  and  the  heirs  of  his  body)  was  a  gift  upon  condition, 
that  it  fhould  revert  to  the  donor,  if  the  donee  had  no  heirs 
of  his  body  •,  but,  if  he  had,  it  fhould  then  remain  to  the 
donee.  They  therefore  called  it  a  fee-fimple,  on  condition 
that  he  had  iflue.  Now  we  muft  obferve,  that,  when  any 
condition  is  performed,  it  is  thenceforth  entirely  gone  •,  and 
the  thing  to  which  it  was  before  annexed,  becomes  abfolute,  [  Hi  ] 
and  wholly  unconditional.  So  that,  as  foon  as  the  grantee 
had  any  iflue  born,  his  eftate  was  fuppofed  to  become  abfo- 
lute, by  the  performance  of  the  condition  ;  at  leaft,  for  thefe 
three  purpofes  :  1.  To  enable  the  tenant  to  aliene  the  land, 
and  thereby  to  bar  not  only  his  own  iTflue,  but  alfo  the  donor 
of  his  intereft  in  the  reverfion  s.  2.  To  fubjedt  him  to  for- 
feit it  for  treafon  ;  which  he  could  not  do,  till  iflue  born, 
longer  than  for  his  own  life  •,  left  thereby  the  inheritance  of 
the  iflue,  and  reverfion  of  the  donor,  might  have  been  de- 
feated h.  3.  To  empower  him  to  charge  the  land  with  rents, 
commons,  and  certain  other  incumbrances,  fo  as  to  bind  his 
iflue  '.  And  this  was  thought  the  more  reafonable,  becaufe, 
by  the  birth  of  iflue,  the  poflibility  of  the  donor's  reverfion 
was  rendered  more  diftant  and  precarious :  and  his  intereft 
feems  to  have  been  the  only  one  which  the  law,  as  it  then 
ftood,  was  folicitous  to  protect ;  without  much  regard  to 
the  right  of  fucceflion  intended  to  be  vefted  in  the  iflue. 
However,  if  the  tenant  did  not  in  fa£t  aliene  the  land,  the 
courfe  of  defcent  was  not  altered  by  this  performance  of  the 
condition ;  for  if  the  iflue  had  afterwards  died,  and  then  the 
tenant,  or  original  grantee,  had  died,  without  making  any 
alienation  ;  the  land,  by  the  terms  of  the  donation,  could 
defcend  to  none  but  the  heirs  of  his  body,  and  therefore,  in 
default  of  them,  muft  have  reverted  to  the  donor.  For  which 
reafon,  in  order  to  fubject  the  lands  to  the  ordinary  courfe  of 
defcent,  the  donees  of  thefe  conditional  fee-fimples  took  care 

»  Co.  Litt.  19.     2  Inft.  233.  i  Co.  Litt.  19. 

i*  Co.  Litt.  ibid.     %  Infl.  234. 
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to  aliene  as  ioon  as  they  had  performed  the  condition  by 
having  iffue  •,  and  afterwards  repurchafed  the  lands,  which 
gave  them  a  fee-fimple  abfolute,  that  would  defcend  to  the 
heirs  general,  according  to  the  courfe  of  the  common  law. 
And  thus  flood  the  old  law  with  regard  to  conditional  fees  : 
which  things,  fays  fir  Edward  Coke  k,  though  they  feem 
antient,  are  yet  neceffary  to  be  known ;  as  well  for  the  de- 
claring how  the  common  law  flood  in  fuch  cafes,  as  for  the 
fake  of  annuities,  and  fuch  like  inheritances,  as  are  not 
within  the  ftatutes  of  entail,  and  therefore  remain  as  at  the 
common  law.  (5) 

[  1 1 2  j  The  inconveniences,  which  attended  thefe  limited  and  fet- 
tered inheritances,  were  probably  what  induced  the  judges  to 
give  way  to  this  fubtle  fineffe  of  conftruduon  (for  fuch  it  un- 
doubtedly was),  in  order  to  fhorten  the  duration  of  thefe  con- 
ditional eftates.  But,  on  the  other  hand,  the  nobility,  who 
were  willing  to  perpetuate  their  poffeffions  in  their  own  fa- 
milies, to  put  a  ftop  to  this  practice,  procured  the  ftatute  of 
Weftminfter  the  fecond'  (commonly  called  the  ftatute  de 
donis  conditionalibus)  to  be  made  ;  which  paid  a  greater  regard 
to  the  private  will  and  intentions  of  the  donor,  than  to  the 
propriety  of  fuch  intentions,  or  any  public  confiderations 
whatfoever.  This  ftatute  revived  in  fome  fort  the  antient 
feodal  reftraints  which  were  originally  laid  on  alienations, 
by  enacting,  that  from  thenceforth  the  will  of  the  donor  be 
obferved ;  and  that  the  tenements  fo  given  (to  a  man  and 
the  heirs  of  his  body)  fhould  at  all  events  go  to  the  iffue,  if 
there  were  any  ;  or,  if  none,  fhould  revert  to  the  donor. 

UpjN  the  conftrudtion  of  this   adr,   of   parliament,  the 
judges  determined  that  the  donee  had  no  longer  a  conditional 

fee-fimple,  which  became  abfolute  and  at  his  own  difpofal, 

1 

k   1  Inft.    19.  '  13  Edw.  I.  c.  I. 


(  5)  Seepage  113./0/?. 
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the  inftant  any  iffue  was  born  ;  but  they  divided  the  eftate 
into  two  parts,  leaving  in  the  donee  a  new  kind  of  particu- 
lar eftate,  which  they  denominated  a  fee-tail"' ;  and  invert- 
ing in  the  donor  the  ultimate  fee-fimple  of  the  land,  expect- 
ant on  the  failure  of  iffue  ;  which  expectant  eftate  is  what 
we  now  call  a  reverfion  n.  And  hence  it  is  that  Littleton 
tells  us  °,  that  tenant  in  fee-tail  is  by  virtue  of  the  ftatute  of 
Weftminfter  the  fecond. 

Having  thus  fhewn  the  original  of  eftates-tail,  I  now 
proceed  to  confider,  -what  things  may,  or  may  not,  be  entailed 
under  the  ftatute  de  donis.  Tenements  is  the  only  word  ufed  [113] 
in  the  ftatute  :  and  this  fir  Edward  Coke  p  expounds  to  com- 
prehend all  corporeal  hereditaments  whatsoever  ;  and  alfo  all 
incorporeal  hereditaments  which  favour  of  the  realty,  that 
is,  which  iflue  out  of  corporeal  ones,  or  which  concern,  or  are 
annexed  to,  or  may  be  exercifed  within  the  fame  •,  as,  rents, 
eftovers,  commons,  and  the  like.  Alfo  offices  and  dignities, 
which  concern  lands,  or  have  relation  to  fixed  and  certain 
places,  may  be  entailed q.  But  mere  perfonal  chattels,  which 
favour  not  at  all  of  the  realty,  cannot  be  entailed.  Neither 
can  an  office,  which  merely  relates  to  fuch  perfonal  chattels  ; 
nor  an  annuity,  which  charges  only  the  perfon,  and  not  the 
lands  of  the  grantor.  But  in  thefe  laft,  if  granted  to  a 
man  and  the  heirs  of  his  body,  the  grantee  hath  ftill  a  fee- 
conditional  at  common  law,  as  before  the  ftatute;  and  by 
his  alienation  (after  iffue  born)  may  bar  the  heir  or  rever- 

™  The  expreflton  fee-tail,  or  feodum  to   cut ;  from  which  the  French  toiler 

talliatum,  was  borrowed  from  the  feu-  and   the    Italian   tagliare  are    formed 

difts  (See  Crag.  /.  i.  /.  10.  §  24,  25) ;  (Spelm.  Gloff.  531.) 

among  whom  it  fignified  any  mutilated  "  a  Inft.  335. 

or   truneated   inheritance,  from  which  °  §13. 

the  heirs  general  were  cut  off  (6) ;  being  p  i  Inft.  1 9, 30. 

derived  from  the  barbarous  verb  taliarc,  *  7  Rep.  2>Z> 


(6)  Or  is  it  not  rather  called  fo  becaufe  it  is  a  part  cut  out  of 
the  whole  ? 

fioner, 
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fionerr(7).  An  eftate  to  a  man  and  his  heirs  for  another's 
life  cannot  be  entailed ' :  for  this  is  ftrictly  no  eftate  of  in- 
heritance (as  will  appear  hereafter),  and  therefore  not  within 
the  (latute  de  donis  (8).  Neither  can  a  copyhold  eltate  be 
entailed  by  virtue  of  the  ftatute ,-  for  that  would  tend  to 
encroach  upon  and  reftrain  the  will  of  the  lord  :  but,  by  the 
fpecial  cujlom  of  the  manor,  a  copyhold  may  be  limited  to  the 
heirs  of  the  body1;  for  here  the  cuftom  afcertains  and  in- 
terprets the  lord's  will.  (9) 

Next,  as  to  the  feveral  /pedes  of  eftates-tail,  and  how 
they  are  refpe&ively  created.  Eftates-tail  are  either  general 
ox  fpecial.  Tail-general  is  where  lands  and  tenements  are 
given  to  one,  and  the  heirs  of  his  body  begotten  :  which  is  called 
tail-general,  becaufe,  how  often  foever  fuch  donee  in  tail 
be  married,  his  iffue  in  general  by  all  and  every  fuch  mar- 
riage is,  in  fucceffive  order,  capable  of  inheriting  the  eftate- 
tail,  per  formam  doni  u.     Tenant  in  tail-fpecial  is  where  the 

r  Co.  Litt.  1  9,  20.  l  3  Rep.  8. 

5  2  Vern.  225.  u  Litt.  §  14,  15. 


(7)  If  an  annuity  is  granted  out  of  perfonal  property  to  a  man 
and  the  heirs  of  his  body,  it  is  a  fee-conditional  at  common  law, 
and  there  can  be  no  remainder  or  further  limitation  of  it ;  and 
when  the  grantee  has  iffue,  he  has  the  full  power  of  alienation,  and 
of  barring  the  poffibility  of  it's  reverting  to  the  grantor  by  the 
extinction  of  his  iffue.     2  Vef.  170.      1  Bro.  325. 

But  out  of  a  term  for  years,  or  any  perfonal  chattel,  except  in 
the  inftance  of  an  annuity,  neither  a  fee-conditional  nor  an  eftate- 
tail  can  be  created  ;  for  if  they  are  granted  or  devifed  by  fuch 
words  as  would  convey  an  eftate -tail  in  real  property,  the  grantee 
or  devifee  has  the  entire  and  abfolute  intereft  without  having  iffue  ;. 
and  as  foon  as  fuch  an  intereft  is  vefted  in  any  one,  all  fubfequent 
limitations  of  confequence  become  null  and  void.  1  Bro.  274. 
Harg.  Co.  Litt.  20.     Fearne,  345,  $ded. 

(8)  See  page  260. pofl. 

(9)  Seepage  372. /to/?. 
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gift  is  reftrained  to  certain  heirs  of  the  donee's  body,  and 
does  not  go  to  all  of  them  in  general.  And  this  may  hap- 
pen feveral  ways  w.  I  fhall  inftance  in  only  one  ;  as  where  [114] 
lands  and  tenements  are  given  to  a  man  and  the  heirs  of  his 
body,  on  Mary  his  now  wife  to  be  begotten  :  here  no  iflue  can 
inherit,  but  fuch  fpecial  iflue  as  is  engendered  between  them 
two  ;  not  fuch  as  the  hufband  may  have  by  another  wife  : 
and  therefore  it  is  called  fpecial  tail.  And  here  we  may 
obferve,  that  the  words  of  inheritance  (to  him  and  his  heirs) 
give  him  an  eftate  in  fee  :  but  they  being  heirs  to  be  by  him 
begotten,  this  makes  it  a  fee-tail ;  and  the  perfon  being  alfo 
limited,  on  whom  fuch  heirs  fhall  be  begotten,  (viz.  Mary 
his  prefent  wife)  this  makes  it  a  fee-tail  fpecial. 

Estates,  in  general  and  fpecial  tail,  are  farther  diver- 
fined  by  the  diftindtion  of  fexes  in  fuch  entails  ;  for  both  of 
them  may  either  be  in  tail  male  or  tail  female.  As  if  lands  be 
given  to  a  man,  and  his  heirs  male  of  his  body  begotten,  this  is 
an  eftate  in  tail  male  general ;  but  if  to  a  man  and  the  heirs 
female  of  his  body  on  his  prefent  wife  begotten,  this  is  an  eftate 
in  tail  female  fpecial.  And,  in  cafe  of  an  entail  male,  the 
heirs  female  fhall  never  inherit,  nor  any  derived  from  them  ; 
nor,  e  converfo,  the  heirs  male,  in  cafe  of  a  gift  in  tail  female  x. 
Thus,  if  the  donee  in  tail  male  hath  a  daughter,  who  dies 
leaving  a  fon,  fuch  grandfon  in  this  cafe  cannot  inherit  the 
eftate-tail  ;  for  he  cannot  deduce  his  defcent  wholly  by  heirs 
male  y.  And  as  the  heir  male  muft  convey  his  defcent  wholly 
by  males,  fo  muft  the  heir  female  wholly  by  females.  And 
therefore  if  a  man  hath  two  eftates-tail,  the  one  in  tail  male, 
the  ether  in  tail  female  •,  and  he  hath  iflue  a  daughter,  which 
daughter  hath  iflue  a  fen ;  this  grandfon  can  fucceed  to  nei- 
ther of  the  eftates  ;  for  he  cannot  convey  his  defcent  wholly 
either  in  the  male  or  female  line  z. 


w  Litt.  §  16. 26, 27,  28, 49.  1  Ibid.  §  24.* 

*  Ibid.  §  21,22.  z  Co.  Litt.  ij. 
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As  the  word  heirs  is  neceffary  to  create  a  fee,  fo  in  farther 
limitation  of  the  ftriclnefs  of  the  feodal  donation,  the  word 
body,  or  fome  other  words  of  procreation,  are  neceffary  to 
make  it  a  fee-tail,  and  afcertain  to  what  heirs  in  particular 
C  !I5  J  the  fee  is  limited.  If  therefore  either  the  words  of  inhe- 
ritance or  words  of  procreation  be  omitted,  albeit  the  others 
are  inferted  in  the  grant,  this  will  not  make  an  eftate-tail. 
As,  if  the  grant  be  to  a  man  and  his  ijfuc  of  his  body,  to  a 
man  and  his  feed,  to  a  man  and  his  children,  or  offspring  ,-  all 
thefe  are  only  eftates  for  life,  there  wanting  the  words  of 
inheritance,  his  heirs  a.  So,  on  the  other  hand,  a  gift  to  a 
man,  and  his  heirs  male,  or  female,  is  an  eftate  in  fee-fimple, 
and  not  in  fee-tail ;  for  there  are  no  words  to  afcertain  the 
body  out  of  which  they  fhall  ifftie  b.  Indeed,  in  laft  wills 
and  teftaments,  wherein  greater  indulgence  is  allowed,  an 
eftate-tail  may  be  created  by  a  devife  to  a  man  and  his  feed, 
or  to  a  man  and  his  heirs  male  ;  or  by  other  irregular  modes 
of  expreffion  r.  (10) 

There  is  ftill  another  fpecies  of  entailed  eftates,  now  in- 
deed grown  out  of  ufe,  yet  ftill  capable  of  fubfifting  in 
law  ;  which  are  eftates  in  liber o  maritagio,  or  frankmarriage. 
Thefe  are  defined  d  to  be,  where  tenements  are  given  by  one 
man  to  another,  together  with  a  wife,  who  is  the  daughter 
or  coufin  of  the  donor,  to  hold  in  frankmarriage.  Now  by 
fuch  gift,  though  nothing  but  the  word  frankmarriage  is 
expreffed,  the  donees  fhall  have  the  tenements  to  them,  and 
the  heirs  of  their  two  bodies  begotten  ;  that  is,  they  are  te- 
nants in  fpecial  tail.    For  this  one  word,  frankmarriage,  does 

*  Co.  L;tt.  20.  c  Co.  Litt.  9.  27. 

b  Litt.  §  31.     Co.  Litt.  27.  d  Litt.  §  17. 


(10)  Or  to  a  man  and  his  children,  if  he  has  no  children  at  the 
time  of  the  devife  (6  Co.  17.)  ;  or  to  a  man  and  his  pofterity 
(H.  Bl.  447.)  ;  or  by  any  other  words,  which  fhew  an  intention 
to  reftrain  the  inheritance  to  the  defcendants  of  the  devifee.     See 

ex 
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m  vi  termini  not  only  create  an  inheritance,  like  the  word 
frankalmoign,  but  likewife  limits  that  inheritance ;  fupplying 
not  only  words  of  defcent,  but  of  procreation  alfo.  Such 
donees  in  frankmarriage  are  liable  to  no  fervice  but  fealty  ; 
for  a  rent  referved  thereon  is  void,  until  the  fourth  degree  of 
confanguinity  be  pait  between  the  iffues  of  the  donor  and 
donee  e. 

The  incidents  to  a  tenancy  in  tail,  under  the  ftatute 
Weftm.  2.  are  chiefly  thefef.  1.  That  a  tenant  in  tail  may 
commit  nvajle  on  the  eftate-tail,  by  felling  timber,  pulling 
down  houfes,  or  the  like,  without  being  impeached,  or 
called  to  account  for  the  fame.  2.  That  the  wife  of  the  [116] 
tenant  in  tail  fhall  have  her  doiver,  or  thirds,  of  the  eftate- 
tail.  3.  That  the  hufband  of  a  female  tenant  in  tail  may  be 
tenant  by  the  curtefyoi  the  eftate-tail.  4.  That  an  eftate-tail 
may  be  barred,  or  deftroyed  by  a  fine,  by  a  common  reco- 
very, or  by  lineal  warranty  defcending  with  affets  to  the  'r 
heir.     All  which  will  hereafter  be  explained  at  large. 

Thus  much  for  the  nature  of  eftates-tail :  the  eftablifh- 
ment  of  which  family  law  (as  it  is  properly  ftyled  by  Pigott s) 
occafioned  infinite  difficulties  and  difputes  h.  Children  grew 
difobedient  when  they  knew  they  could  not  be  fet  afide : 
farmers  were  oufted  of  their  leafes  made  by  tenants  in  tail ; 
for,  if  fuch  leafes  had  been  valid,  then  under  colour  of  long 
leafes  the  iffue  might  have  been  virtually  disinherited  ;  cre- 
ditors were  defrauded  of  their  debts ;  for,  if  tenant  in  tail 
could  have  charged  his  eftate  with  their  payment,  he  might 
alfo  have  defeated  his  iffue,  by  mortgaging  it  for  as  much  as 
it  was  worth  :  innumerable  latent  entails  were  produced  to 
deprive  purchafers  of  the  lands  they  had  fairly  bought ;  of 
fuits  in  confequence  of  which  our  antient  books  are  full :  and 
treafons  were  encouraged  ;  as  eftates-tail  were  not  liable  to 
forfeiture,  longer  than  for  the  tenant's  life.     So  that  they 

'  Litt.  §  19,  ao.  B  Com.  Recov.  5. 

f  Co.  Litt.  2*4.  h  r  Rej>.  131. 
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were  juftly  branded,  as  the  fource  of  new  contentions,  and 
mifchiefs  unknown  to  the  common  law  ;  and  almoft  univer- 
fally  confidered  as  the  common  grievance  of  the  realm  '.  But 
as  the  nobility  were  always  fond  of  this  ftatute,  becaufe  it 
preferved  their  family  eltates  from  forfeiture,  there  was  little 
hope  of  procuring  a  repeal  by  the  legiflature,  and  there- 
fore, by  the  contrivance  of  an  active  and  politic  prince,  a 
method  was  devifed  to  evade  it. 

About  two  hundred  years  intervened  between  the  making 
of  the  ftatute  de  donis,  and  the  application  of  common  reco- 
veries to  this  intent,  in  the  twelfth  year  of  Edward  IV. ; 
which  were  then  openly  declared  by  the  judges  to  be  a  fuf- 
[  Ir7  ]  ficient  bar  of  an  eftate-tail k.  For  though  the  courts  had,  fo 
long  before  as  the  reign  of  Edward  III.  very  frequently 
hinted  their  opinion  that  a  bar  might  be  effected  upon  thefe 
principles1,  yet  it  was  never  carried  into  execution  ;  till  Ed- 
ward IV.  obferving  m  (in  the  difputes  between  the  houfes  of 
York  and  Lancafter)  how  little  effect  attainders  for  treafon 
had  on  families,  whofe  eftates  were  protected  by  the  fanc- 
tuary  of  entails,  gave  his  countenance  to  this  proceeding,  and 
fuffered  Taltarum's  cafe  to  be  brought  before  the  court " : 
wherein,  in  confequence  of  the  principles  then  laid  down,  it 
was  in  effect  determined,  that  a  common  recovery  fuffered 
by  tenant  in  tail  fhould  be  an  effectual  deftruction  thereof. 
What  common  recoveries  are,  both  in  their  nature  and  con- 
fequences,  and  why  they  are  allowed  to  be  a  bar  to  the  eftate- 
tail,  muft  be  referved  to  a  fubfequent  inquiry.  At  prefent 
I  fhall  only  fay,  that  they  are  fictitious  proceedings,  intro- 
duced by  a  kind  of  pia  fraus^  to  elude  the  ftatute  de  donisy 
which  was  found  fo  intolerably  mifchievous,  and  which  yet 
one  branch  of  the  legiflature  would  not  then  confent  to  re- 
peal :  and  that  thefe  recoveries,  however  clandeitinely  intro- 

1  Co.  Litt.  19.    Moor,  156.  10  Rep.         n  Year   book.    izEd.  IV.  14.  19. 
38.  Fitzh.  Abr.  tit.  faux  rtco-v.  20  Bro.  Abr. 

k   I  Rep.  131,      6  Rep.  40.  ibid.    30.    tit.    reco-v.  in    value,    19.    tit. 

I  IO  Rep.  37,  38.  taile,  $(>. 

■  Pigott.  8. 
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duced,  are  now  become  by  long  ufe  and  acquiefcence  a  mod 
common  affurance  of  lands  ;  and  are  looked  upon  as  the 
legal  mode  of  conveyance,  by  which  tenant  in  tail  may  dif- 
pofe  of  his  lands  and  tenements :  fo  that  no  court  will  fuffer 
them  to  be  fhaken  or  reflected  on,  and  even  a£ts  of  parlia- 
ment 0  have  by  a  fidewind  countenanced  and  eftablifhed 
them. 

This  expedient  having  greatly  abridged  eftates-tail  with 
regard  to  their  duration,  others  were  foon  invented  to  (trip 
them  of  other  privileges.  The  next  that  was  attacked  was 
their  freedom  from  forfeitures  for  treafon.  For,  notwith- 
ftanding  the  large  advances  made  by  recoveries,  in  the  com- 
pafs  of  about  threefcore  year?,  towards  unfettering  thefe  in- 
heritances, and  thereby  fubjecYing  the  lands  to  forfeiture,  the  [  1 18  ] 
rapacious  prince  then  reigning,  finding  them  frequently  re- 
fettled  in  a  fimilar  manner  to  fuit  the  convenience  of  families, 
had  addrefs  enough  to  procure  a  ftatutep,  whereby  all  eftates 
of  inheritance  (under  which  general  words  eftates-tail  were 
covertly  included)  are  declared  to  be  forfeited  to  the  king 
upon  any  conviction  of  high  treafon. 

The  next  attack  which  they  fuffered  in  order  of  time, 
was  by  the  ftatute  32  Hen. VIII.  c.  28.  whereby  certain  leafes 
made  by  tenants  in  tail,  which  do  not  tend  to  the  prejudice 
«  of  the  iffue,  were  allowed  to  be  good  in  law,  and  to  bind  the 
iflue  in  tail(ii).  But  they  received  a  more  violent  blow, 
in  the  fame  feffion  of  parliament,  by  the  construction  put 
upon  the  ftatute  of  fines  q,  by  the  ftatute  32  Hen.  VIII. 
c.  36.  which  declares  a  fine  duly  levied  by  tenant  in  tail  to 
be  a  complete  bar  to  him  and  his  heirs,  and  all  other  perfons 
claiming  under  fuch  entail.     This  was  evidently  agreeable 

0  11  Hen.  VII.  c.  20.     7  Hen.  VIII.     14  Geo.  II.  c.  20. 
C.  4.      34    &    35    Hen.  VIII.     c.  20.         p  26  Hen.  VIII.  c.  13. 
14  Eliz.   c.  8.     4   &   5   Ann.    c.  16.         t  4  Hen.  VII.  c.  24. 


(11)   See  page  319.  pqft. 
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to  the  intention  of  Henry  VII.  whofe  policy  it  was  (before 
common  recoveries  had  obtained  their  full  ftrength  and  au- 
thority) to  lay  the  road  as  open  as  poffible  to  the  alienation 
of  landed  property,  in  order  to  weaken  the  overgrown  power 
of  his  nobles.  But  as  they,  from  the  oppofite  reafons,  were 
not  eafily  brought  to  confent  to  fuch  a  provifion,  it  was 
therefore  couched,  in  his  act,  under  covert  and  obfcure  ex- 
preffions.  And  the  judges,  though  willing  to  conftrue  that 
ftatute  as  favourably  as  poffible  for  the  defeating  of  entailed 
eftates,  yet  hefitated  at  giving  fines  fo  extenfive  a  power  by 
mere  implication,  when  the  ftatute  de  donis  had  exprefsly 
declared,  that  they  would  not  be  a  bar  to  eftates-tail.  But 
the  ftatute  of  Henry  VIII.,  when  the  doctrine  of  alienation 
was  better  received,  and  the  will  of  the  prince  more  impli- 
citly obeyed  than  before,  avowed  and  eftablifhed  that  inten- 
tion. Yet,  in  order  to  preferve  the  property  of  the  crown 
from  any  danger  of  infringement,  all  eftates-tail  created  by 
the  crown,  and  of  which  the  crown  has  the  reverfion,  are 
excepted  out  of  this  ftatute.  And  the  fame  was  done  with 
regard  to  common  recoveries,  by  the  ftatute  34  &  35  Hen. 
VIII.  c.  20.  which  enacts,  that  no  feigned  recovery  had 
againft  tenants  in  tail,  where  the  eftate  was  created  by  the 
[no  1  crown r,  and  the  remainder  or  reverfion  continues  (till  in  the 
crown,  fhall  be  of  any  force  and  effect.  Which  is  allowing, 
indirectly  and  collaterally,  their  full  force  and  effect  with 
refpect  to  ordinary  eftates-tail,  where  the  royal  prerogative 
is  not  concerned. 

Lastly,  by  a  ftatute  of  the  fucceeding  year  %  all  eitates- 
tail  are  rendered  liable  to  be  charged  for  payment  of  debts 
due  to  the  king  by  record  or  fpecial  contract ;  as  fince,  by 
the  bankrupt  laws1,  they  are  alio  fubjected  to  be  fold  for  the 
debts  contracted  by  a  bankrupt.  And,  by  the  construction 
put  on  the  ftatute  43  Eliz.  c.  4.   an  appointment "  by  tenant 

r  Co.  Lite.  37a.  c  Stat.  21  Jac.  1.  c.  19. 

3  33  Hen.  VIII.  c.  39.  §75.  '  *  Vern.  453.     Chan.  Prcc.  16. 

in 
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in  tail  of  the  lands  entailed,  to  a  charitable   ufe,  is  good 
without  fine  or  recovery. 

Estates-tail,  being  thus  by  degrees  unfettered,  are 
now  reduced  again  to  almoft  the  fame  ftate,  even  before  iflue 
born,  as  conditional  fees  were  in  at  common  law,  after  the 
condition  was  performed,  by  the  birth  of  iflue.  For,  firft, 
the  tenant  in  tail  is  now  enabled  to  aliene  his  lands  and  tene- 
ments, by  fine,  by  recovery,  or  by  certain  other  means  j  and 
thereby  to  defeat  the  intereft  as  well  of  his  own  iflue,  though 
unborn,  as  alfo  of  the  reverfioner,  except  in  the  cafe  of  the 
crown  :  fecondly,  he  is  now  liable  to  forfeit  them  for  high 
treaibn;  and  laitly,  he  may  charge  them  with  reafonable 
leafes,  and  alfo  with  fuch  of  his  debts  as  are  due  to  the 
crown  on  fpecialities,  or  have  been  contracted  with  his  fel- 
low-fubje£ls  in  a  courfe  of  extenfive  commerce. 


Vol.  II. 
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CHAPTER  THE  EIGHTH. 

of  FREEHOLDS,  NOT  of 
INHERITANCE. 


TT7E  are  next  to  difcourfe  of  fuch  eftates  of  freehold, 
**  as  are  not  of  inheritance,  but  for  life  only.  And 
of  thefe  eftates  for  life,  fome  are  conventional,  or  exprefsly 
created  by  the  a£t  of  the  parties  ;  others  merely  legal,  or 
created  by  conftru£tion  and  operation  of  law a.  We  will 
confider  them  both  in  their  order. 

I.  Estates  for  life,  exprefsly  created  by  deed  or  grant 
(which  alone  are  properly  conventional),  are  where  a  leafe-is 
made  of  lands  or  tenements  to  a  man,  to  hold  for  the  term 
of  his  own  life,  or  for  that  of  any  other  perfon,  or  for  more 
lives  than  one  :  in  any  of  which  cafes  he  is  ftyled  tenant  for 
life  j  only  when  he  holds  the  eftate  by  the  life  of  another, 
he  is  ufually  called  tenant  pur  auter  vie  b.  Thefe  eftates  for 
life  are,  like  inheritances,  of  feodal  nature  ;  and  were,  for 
fome  time,  the  higheft  eftate  that  any  man  could  have  in  a 
feud,  which  (as  we  have  before  feen  c)  was  not  in  it's  ori- 
ginal hereditary.  They  are  given  or  conferred  by  the  fame 
feodal  rights  and  folemnities,  the  fame  inveftiture  or  livery 
of  feifin,  as  fees  themfelves  are  •,  and  they  are  held  by  fealty, 
if  demanded,  and  fuch  conventional  rents  and  fervices  as  the 
lord  or  leffor,  and  his  tenant  or  leffee,  have  agreed  on. 

a  Wright,  190.  b  Liu.  §  56.  c  pag.  55. 
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Estates  for  life  may  be  created,  not  only  by  the  exprefs 
words  before  mentioned,  but  alfo  by  a  general  grant,  with- 
out defining  or  limiting  any  fpecific  eftate.  As,  if  one 
grants  to  A.  B.  the  manor  of  Dale,  this  makes  him  tenant 
for  life  d.  For  though,  as  there  are  no  words  of  inheritance 
or  heirs,  mentioned  in  the  grant,  it  cannot  be  conftrued  to 
be  a  fee,  it  fhall  however  be  conftrued  to  be  as  large  an 
eftate  as  the  words  of  the  donation  will  bear,  and  therefore 
an  eftate  for  life.  Alfo  fuch  a  grant  at  large,  or  a  grant  for 
term  of  life  generally,  fhall  be  conftrued  to  be  an  eitate  for 
the  life  of  the  grantee* ;  in  cafe  the  grantor  hath  authority  to 
make  fuch  grant :  for  an  eftate  for  a  man's  own  life  is  more 
beneficial  and  of  a  higher  nature  than  for  any  other  life  ;  and 
the  rule  of  law  is,  that  all  grants  are  to  be  taken  moft 
ftrongly  againft  the  grantor  f,  unlefs  in  the  cafe  of  the  king. 

Such  eftates  for  life  will,  generally  fpeaking,  endure  as 
long  as  the  life  for  which  they  are  granted  :  but  there  are 
fome  eftates  for  life,  which  may  determine  upon  future  con- 
tingencies, before  the  life,  for  which  they  are  created, 
expires.  As,  if  an  eftate  be  granted  to  a  woman  during  her 
widowhood,  or  to  a  man  until  he  be  promoted  to  a  benefice  : 
in  thefe,  and  fimilar  cafes,  whenever  the  contingency  hap- 
pens, when  the  widow  marries,  or  when  the  grantee  obtains 
a  benefice,  the  refpe£tive  eftates  are  absolutely  determined 
and  gone  6.  Yet  while  they  fubfift,  they  are  reckoned  eftates 
for  life  ;  becaufe,  the  time  for  which  they  will  endure  being 
uncertain,  they  may  by  poflibility  laft  for  life,  if  the  con- 
tingencies upon  which  they  are  to  determine  do  not  fooner 
happen.  And  moreover,  in  cafe  an  eftate  be  granted  to  a 
man  for  his  life,  generally,  it  may  alfo  determine  by  his  civil 
death  :  as  if  he  enters  into  a  monaftery,  whereby  he  is  dead 
in  law  h:  for  which  reafon  in  conveyances  the  grant  is  ufually 
made  "  for  the  term  of  a  man's  natural  life  j"  which  can 
only  determine  by  his  natural  death  \ 

d  Co.  Litt.  42.  e  Co.  Litt.  42.  3  Rep;  20, 

e  Ibid.  "  2  Rep.  48. 

f  Ihid.  36.  !  S- e  Vol.  f.  n.  132. 
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The  incidents  to  an  eftate  for  life  are  principally  the  fol- 
lowing -,  which  are  applicable  not  only  to  that  fpecies  of 
tenants  for  life,  which  are  exprefsly  created  by  deed  j  but 
alfo  to  thofe  which  are  created  by  adt  and  operation  of  law. 

i.  Every  tenant  for  life,  unlefs  reftrained  by  covenant  or 
agreement,  may  of  common  right  take  upon  the  land 
demifed  to  him  reafonable  ejiovers  k  or  botes x.  For  he  hath 
a  right  to  the  full  enjoyment  and  ufe  of  the  land,  and  all 
its  profits,  during  his  eftate  therein.  But  he  is  not  per- 
mitted to  cut  down  timber  or  do  other  wafte  upon  the  pre- 
mifes"':  for  the  deftru&ion  of  fuch  things  as  are  not  the 
temporary  profits  of  the  tenement,  is  not  necefTary  for  the 
tenant's  complete  enjoyment  of  his  eftate  ;  but  tends  to  the 
permanent  and  lafting   lofs  of  the  perfon  entitled   to   the 

inheritance  (i). 
t 

2.  Tenant  for  life,  or  his  reprefentatives,  fhall  not  be 
prejudiced  by  any  fudden  determination  of  his  eftate,  be- 
caufe  fuch  a  determination  is  contingent  and  uncertain ". 
Therefore  if  a  tenant  for  his  own  life  fows  the  lands,  and 
dies  before  harveft,  his  executors  fhall  have  the  emblements, 
or  profits  of  the  crop  :  for  the  eftate  was  determined  by  the 
aB  of  God,  and  it  is  a  maxim  in  the  law,  that  actus  Dei  nemini 
facit  injuriam.  The  reprefentatives,  therefore,  of  the  tenant 
for  life  fhall  have  the  emblements  to  compenfate  for  the 
labour  and  expence  of  tilling,  manuring,  and  fowing  the 
lands  ;  and  alfo  for  the  encouragement  of  hufbandry,  which 
being  a  public  benefit,  tending  to  the  increafe  and  plenty  of 
provifions,  ought  to  have  the  utmoft  fecurity  and  privilege 
that  the  law  can  give  it.  Wherefore  by  the  feodal  law,  if  a 
tenant  for  life  died  between  the  beginning  of  September  and 

k  See  p.  35.  a  Ibid.  S3> 

1  Co.  Litr.  41.  n  Ibid.  5j. 


( i )  See  p.  283.  pofl.  in  what  cafes  the  tenant  for  life  may  cut 

down  timber,  and  commit  what  in  law  is  called  wafte. 
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the  end  of  February,  the  lord,  who  was  entitled  to  the  re- 
verfion,  was  alio  entitled  to  the  profits  of  the  whole  year ; 
but  if  he  died  between  the  beginning  of  March  and  the  end 
of  Auguft,  the  heirs  'of  the  tenant  received  the  whole  °.  [123] 
From  hence  our  law  of  emblements  feems  to  have  been  de- 
rived, but  with  very  confiderable  improvements.  So  it  is 
alfo,  if  a  man  be  tenant  for  the  life  of  another,  and  cefluy  que 
vie,  or  he  on  whofe  life  the  land  is  held,  dies  after  the  corn 
fown,  the  tenant  pur  auter  vie  fhall  have  the  emblements. 
The  fame  is  alfo  the  rule,  if  a  life-eftate  be  determined  by 
the  atl  of  law.  Therefore  if  a  leafe  be  made  to  hufband  and 
wife  during  coverture,  (which  gives  them  a  determinable 
eftate  for  life,)  and  the  hufband  fows  the  land,  and  after- 
wards they  are  divorced  a  vinculo  matrimonii,  the  hufband 
fhall  have  the  emblements  in  this  cafe  ;  for  the  fentence  of 
divorce  is  the  a£t  of  law  p.  But  if  an  eftate  for  life  be  de- 
termined by  the  tenant's  own  atl,  (as,  by  forfeiture  for  wafte 
committed  ;  or,  if  a  tenant  during  widowhood  thinks  proper 
to  marry,)  in  thefe,  and  fimilar  cafes,  the  tenants,  having 
thus  determined  the  eftate  by  their  own  a£ts,  fhall  not  be  en- 
titled to  take  the  emblements q.  The  doctrine  of  emblements 
extends  not  only  to  corn  fown,  but  to  roots  planted,  or  other 
annual  artificial  profit,  but  it  is  otherwife  of  fruit-trees,  gi'afs, 
and  the  like ;  which  are  not  planted  annually  at  the  expence 
and  labour  of  the  tenant,  but  are  either  a  permanent  or  na- 
tural profit  of  the  earth r.  For  when  a  man  plants  a  tree,  he 
cannot  be  prefumed  to  plant  it  in  contemplation  of  any  pre- 
fent  profit ;  but  merely  with  a  profpe£t  of  it's  being  ufeful  to 
himfelf  in  future,  and  to  future  fucceffions  of  tenants.  The 
advantages  alfo  of  emblements  are  particularly  extended  to 
the  parochial  clergy  by  the  ftatute  28  Hen.  VIII.  c.  1 1.  (2)  For 
all  perfons,  who  are  prefented  to  any  ecclefiaftical  benefice,  or 

0  Feud  J.  2.  t.  a8.  <i  Co.  Litt.  SS- 

p  5  Rep.  1 16.  r  Co.  Litt.  55,56. 1  Roll.  Abr.  728. 


(2)  That  ftatute  enables  an  incumbent  to  bequeath  by  will,  the 
corn  and  grain  growing  upon  the  glebe-land. 

L  3  to 
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to  any  civil  office,  are  confidered  as  tenants  for   their  own 
lives,  unlefs  the  contrary  be  exprefTed  in  the  form  of  donation. 

3.  A  third  incident  to  eftates  for  life  relates  to  the  un- 
der-tenants, or  leffees.  For  they  have  the  fame,  nay  greater 
indulgences  than  the  leffbrs,  the  original  tenants  for  life. 
The  fame  ;  for  the  law  of  eflovers  and  emblements  with  re- 
Q  124  ]  gard  to  the  tenant  for  life,  is  alfo  law  with  regard  to  his  un- 
der-tenant, who  reprefents  him  and  ftands  in  his  place s :  and 
greater ;  for  in  thofe  cafes  where  tenant  for  life  (hall  not 
have  the  emblements,  becaufe  the  eftate  determines  by  his 
own  a£t,  the  exception  fhall  not  reach  his  lefTee,  who  is  a 
third  perfon.  As  in  the  cafe  of  a  woman  who  holds  durante 
viduitate ;  her  taking  hufband  is  her  own  act,  and  therefore 
deprives  her  of  the  emblements  •,  but  if  fhe  leafes  her 
eftate  to  an  under-tenant,  who  fows  the  land,  and  fne  then 
marries,  this  her  a£t  fhall  not  deprive  the  tenant  of  his 
emblements,  who  is  a  flranger,  and  could  not  prevent  her  *. 
The  leffees  of  tenants  for  life  had  alfo  at  the  common  law 
another  mofl  unreafonable  advantage  ;  for  at  the  death  of 
their  leffors,  the  tenants  for  life,  thefe  under-tenants  might 
if  they  pleafed  quit  the  premifes,  and  pay  no  rent  to  any 
body  for  the  occupation  of  the  land  fmce  the  lafl  quarter- 
day,  or  other  day  affigned  for  payment  of  rent  u.  To  re- 
medy which  it  is  now  ena£ted v,  that  the  executors  or  ad- 
ministrators of  tenant  for  life,  on  whofe  death  any  leafe 
determined,  fnall  recover  of  the  lefTee  a  rateable  proportion 
of  rent  from  the  laft  day  of  payment  to  the  death  of  fuch 
leffor  (3). 

5  Co.  Litt. 55.  u  10  Rep.  127. 

'■  Cro.  Eliz.  461.     1  Roll.  Abr.  727.        v  Stat.  II  Geo.  II.  c.  19.  §  15. 

( 3  )  This  aft  is  confined  to  the  death  of  the  landlord  who  holds 
for  his  own  life  ;  and  therefore  it  feems  if  tenant  pur  auter  vie 
leafes,  and  the  cejluy  que  vie  dies,  the  lefTee  is  not  compellable  to 
pay  any  rent  from  the  laft  day  of  payment  before  the  death  of 
cejluy  que  vie.      10  Rep.  128. 

See 
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II.  The  next  eftate  for  life  is  of  the  legal  kind,  as  con- 
tradiftinguifhed  from  conventional ;  viz.  that  of  tenant  in 
tail  after  poffibility  of  iffue  extinct.  This  happens  where  one 
is  tenant  in  fpecial  tail ;  and  a  perfon,  from  whofe  body  the 
iffue  was  to  fpring,  dies  without  iffue ;  or,  having  left  iffue, 
that  iffue  becomes  extinct  :  in  either  of  thefe  cafes  the  fur- 
viving  tenant  in  fpecial  tail  becomes  tenant  in  tail  after 
poffibility  of  iffue  extinct.  As  where  one  has  an  eftate  to 
him  and  his  heirs  on  the  body  of  his  prefent  wife  to  be 
begotten,  and  the  wife  dies  without  iffue w :  in  this  cafe 
the  man  has  an  eftate-tail,  which  cannot  poffibly  defcend  to 
any  one  ;  and  therefore  the  law  makes  ufe  of  this  long 
periphrafis,  as  abfolutely  neceffary  to  give  an  adequate  idea 
of  his  eftate.  For  if  it  had  called  him  barely  tenant  in  fee- 
tail  fpecial)  that  would  not  have  diftinguifhed  him  from  [  125  3 
others ;  and  befides,  he  has  no  longer  an  eftate  of  inherit- 
ance or  fee x,  for  he  can  have  no  heirs  capable  of  taking 
per  formam  doni.  Had  it  called  him  tenant  in  tail  without 
ijue,  this  had  only  related  to  the  prefent  fact,  and  would 
not  have  excluded  the  poffibility  of  future  iffue.  Had  he 
been  ftiled  tenant  in  tail  without  poffibility  of  iffue y  this  would 
exclude  time  paft  as  well  as  prefent,  and  he  might  under 
this  defcription  never  have  had  any  poffibility  of  iffue.  No 
definition  therefore  could  fo  exactly  mark  him  out,  as  this 
of  tenant  in  tail  after  poffibility  of  iffue  extincl,  which  (with  a 
precifion  peculiar  to  our  own  law)  not  only  takes  in  the 
poffibility  of  iffue  in  tail,  which  he  once  had,  but  alfo  ftates 
that  this  poffibility  is  now  extinguifhed  and  gone. 

w  Litt.  §  3a.  x  Roll.  Rep.  184.     11  Rep.  80. 


See  cafes  of  apportionment.  1  P.  Wms.  177.  392.  3  Ath,  260. 
582.     2  yef.672.     Amb.   198.  279.     2  Bro.  659.     3  Bro.gg. 

See  2  P.  Wms.  502.  where  the  hardfhip  of  the  law  before  the 
Itatute  is  ftated. 

There  is  no  apportionment  of  dividends  in  the  cafe  of  tenant  for 
life.  But  there  is  of  intereft  of  mortgages,  as  that  is  perpetually 
accruing. 

L  4  This 
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This  eftate  muft  be  created  by  the  a£t  of  God,  that  is, 
by  the  death  of  that  perfon  out  of  whofe  body  the  iflue  was 
to  fpring ;  for  no  limitation,  conveyance,  or  other  human 
acl:  can  make  it.  For,  if  land  be  given  to  a  man  and  his 
wife,  and  the  heirs  of  their  two  bodies  begotten,  and  they 
are  divorced  a  vinculo  matrimonii)  they  fhall  neither  of  them 
have  this  eftate,  but  be  barely  tenants  for  life,  notwithftand- 
ing  the  inheritance  once  vefted  in  them  y.  A  pombility  of 
iflue  is  always  fuppofed  to  exift,  in  law,  unlefs  extinguished 
by  the  death  of  the  parties  ;  even  though  the  donees  be  each 
of  them  an  hundred  years  old ': 

This  eftate  is  of  an  amphibious  nature,  partaking  partly 
of  an  eftate-tail,  and  partly  of  an  eftate  for  life.  The  tenant 
is,  in  truth,  only  tenant  for  life,  but  with  many  of  the  pri- 
vileges of  a  tenant  in  tail ;  as  not  to  be  punifhable  for 
wafte,  &c.  a  (3) :  or,  he  is  tenant  in  tail,  with  many  of  the 
reftrictions  of  a  tenant  for  life  ;  as  to  forfeit  his  eftate,  if  he 
alienes  it  in  fee-fimple  b  :  whereas  fuch  alienation  by  tenant 
in  tail,  though  voidable  by  the  iflue,  is  no  forfeiture  of  the 
eftate  to  the  reverfioner :  who  is  not  concerned  in  intereft, 
[  126  "I  till  all  poflibility  of  iflue  be  extinct.  But,  in  general,  the 
law  looks  upon  this  eftate  as  equivalent  to  an  eftate  for  life 
only  j  and,  as  fuch,  will  permit  this  tenant  to  exchange  his 
eftate  with  a  tenant  for  life ,  which  exchange  can  only  be 
made,  as  we  fhall  fee  hereafter,  of  eftates  that  are  equal  in 
their  nature. 

III.  Tenant  by  the  curtefy  of  England,  is  where   a  man 
marries  a  woman  feiled  of  an  eftate  of  inheritance,  that  is, 

*  Co.Litt.  28.  a  C0.Litt.27. 

*  Utr.  §  34.    Co.  Liu.  28.  b  IhU,  28. 


(3)  But  although  he  is  not  punifliable  if  he  cuts  down  trees, 
yet  they  are  not  his  property,  but  will  belong  to  the  firft  perfon 
living  at  the  time  when  they  are  cut,  who  has  an  eftate  of  inherit- 
ance.    Har.  Co.  Lin.  27.  b.  ,  3  P.  Wmt.  240. 

of 
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of  lands  and  tenements  in  fee-fimple  or  fee-tail ;  and  has 
by  her  iflue,  born  alive,  which  was  capable  of  inheriting  her 
eftate.  In  this  cafe,  he  fhall,  on  the  death  of  his  wife, 
hold  the  lands  for  his  life,  as  tenant  by  the  curtefy  of 
England0. 

This  eftate,  according  to  Littleton,  has  it's  denomination, 
becaufe  it  is  ufed  within  the  realm  of  England  only ;  and  it 
is  faid  in  the  Mirrour  d  to  have  been  introduced  by  king 
Henry  the  firft  \  but  it  appears  alfo  to  have  been  the  efta- 
blifhed  law  of  Scotland,  wherein  it  was  called  curialitas  e,  fo 
that  probably  our  word  curtefy  was  underftood  to  fignify 
rather  an  attendance  upon  the  lord's  court  or  curtis,  (that 
is,  being  his  vafal  or  tenant,)  than  to  denote  any  peculiar 
favour  belonging  to  this  illand  (4).  And  therefore  it  is  laid 
downf  that  by  having  iflue,  the  hufband  fhall  be  entitled 
to  do  homage  to  the  lord,  for  the  wife's  lands,  alone  : 
whereas,  before  iflue  had,  they  muft  both  have  done  it 
together.  It  is  likewife  ufed  in  Ireland,  by  virtue  of  an 
ordinance  of  king  Henry  III.g  It  alfo  appears11  to  have 
obtained  in  Normandy ;  and  was  likewife  ufed  among  the 
antient  Almains  or  Germans'.  And  yet  it  is  not  generally 
apprehended  to  have  been  a  confequence  of  feodal  tenure  k, 
though  I  think  fome  fubftantial  feodal  reafons  may  be  given 

c  Litt.  §  35.  52.  B  Pat.11H.ZrLm.30.in2Bac.Ahr.659. 

d  C.  I.   §  3.  h  Grand  Coujium.  c.  1 19. 

e  Crag.  1.2.  c.  19.  §  4.  '  Lindenbrog.  LL.  Alman.  t.  <)l. 

f  Litt.  §  90.    Co.  Litt.  30.  67.  k  Wright,  294. 


(4)  I  mould  rather  think  with  Mr.  Wooddefon,  that  this  eftate 
took  it's  name  from  it's  peculiarity  to  England  :  and  that  it  was 
afterwards  introduced  into  Scotland  and  Ireland.  2  Wood.  18. 
Tenant  by  the  curtefy  of  England,  perhaps  originally  fignified 
nothing  more  than  tenants  by  the  courts  of  England  ;  as  in  Latin 
he  is  called  tenens  per  legem  Anglla.  See  ftat.  pro  tenentibus  per  legem 
Anglice.     App.  to  Ruff.  29. 

for 
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for  it's  introduction.  For  if  a  woman  feifed  of  lands  hath 
ifiue  by  her  hufband,  and  dies,  the  hufband  is  the  natural 
guardian  of  the  child,  and  as  fuch  is  in  reafon  entitled  to 
the  profits  of  the  lands  in  order  to  maintain  it  (5)  ;  for  which 
[  127  ]  reafon  the  heir  apparent  of  a  tenant  by  the  curtefy  could 
not  be  in  ward  to  the  lord  of  the  fee,  during  the  life  of  fuch 
tenant1.  As  foon  therefore  as  any  child  was  born,  the 
father  began  to  have  a  permanent  intereft  in  the  lands,  he 
became  one  of  the  pares  curtis,  did  homage  to  the  lord,  and 
was  called  tenant  by  the  curtefy  initiate;  and  this  eftate 
being  once  vefted  in  him  by  the  birth  of  the  child,  was  not 
fuffered  to  determine  by  the  fubfequent  death  or  coming 
of  age  of  the  infant. 

There  are  four  requifites  neceflary  to  make  a  tenancy  by 
the  curtefy  ;  marriage,  feifin  of  the  wife,  iflue,  and  death  of 
the  wife"3.  1.  The  marriage  muft  be  canonical  and  legal. 
2.  The  feifin  of  the  wife  muft  be  an  adlual  feifin,  or  pofleflion 
of  the  lands ;  not  a  bare  right  to  poflefs,  which  is  a  feifin 
in  law,  but  an  adtual  pofleflion,  which  is  a  feifin  in  deed. 
And  therefore  a  man  fhall  not  be  tenant  by  the  curtefy 
of  a  remainder  or  reverfion.  But  of  fome  incorporeal 
hereditaments  a  man  may  be  tenant  by  the  curtefy,  though 
there  have  been  no  a£tual  feifin  of  the  wife  :  as  in  cafe  of 
an  advowfon,  where  the  church  has  not  become  void  in 
the  life-time  of  the  wife  :  which  a  man  may  hold  by  the 
curtefy,  becaufe  it  is  impoflible  ever  to  have  actual  feifin 
of  it,  and  impotentia  excufat  legem n.  If  the  wife  be  an 
ideot,  the  hufband  fhall  not  be  tenant  by  the  curtefy  of  her 
lands ;  for  the  king  by  prerogative  is  entitled  to  them,  the 
inftant  fhe  herfelf  has  any  title  :  and  fince  fhe  could  never 

1  F.  N.  B.  143.  m  Co.  Litt.  30.  "  Ibid.  29. 


(5)  And  this  eftate  feeins  founded  upon  the  natural  and  rational 
principle,  that  it  is  fitter  that  the  fon  ftiould  be  in  a  ftate  of  de- 
pendence upon  the  father,  than  the  father  upon  the  fon. 

be 
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be  rightfully  feifed  of  the  lands,  and  the  hufband's  title 
depends  entirely  upon  her  feifin,  the  hufband  can  have  no 
title  as  tenant  by  the  curtefy  °  (6).  3.  The  iflue  muft  be 
born  alive.  Some  have  had  a  notion  that  it  muft  be  heard 
to  cry ;  but  that  is  a  miftake.  Crying  indeed  is  thejlrongejl 
evidence  of  it's  being  born  alive  •,  but  it  is  not  the  only 
evidence  p.  The  iflue  alfo  muft  be  born  during  the  life  of 
the  mother;  for  if  the  mother  dies  in  labour,  and  the 
Cjefarean  operation  is  performed,  the  hufband  in  this  cafe  [  128  ] 
(hall  not  be  tenant  by  the  curtefy ;  becaufe,  at  the  inftant  of 
the  mother's  death,  he  was  clearly  hot  entitled,  as  having  had 
no  iflue  born,  but  the  land  defcended  to  the  child,  while  he 
was  yet  in  his  mother's  womb  ;  and  the  eftate  being  once  fo 
vefted,  fhall  not  afterwards  be  taken  from  him  q.  In  gavel- 
kind lands,  a  hufband  may  be  tenant  by  the  curtefy,  without 
having  any  iflue r  (7).  But  in  general  there  muft  be  iflue 
born  :  and  fuch  iflue  as  is  alfo  capable  of  inheriting  the 
mother's  eftate s.  Therefore  if  a  woman  be  tenant  in  tail 
male,  and  hath  only  a  daughter  born,  the  hufband  is  not 
thereby  entitled  to  be  tenant  by  the  curtefy  ;  becaufe  fuch 
iflue  female  can  never  inherit  the  eftate  in  tail  male1.  And 
this  feems  to  be  the  principal  reafon,  why  the  hufband 
cannot  be  tenant  by  the  curtefy  of  any  lands  of  which  the 
wife  was  not  actually  feifed :  becaufe,  in  order  to  entitle 
himfelf  to  fuch  eftate,  he  muft  have  begotten  iflue  that  may 
be  heir  to  the  wife :  but  no  one,  by  the  ftanding  rule  of  law, 
can  be  heir  to  the  anceftor  of  any  land,  whereof  the  anceftor 
was  not  actually  feifed  ;  and  therefore  as  the  hufband  hath 

0  Co.  Litt.  30.     Plowd.  263.  r  Ibid.  30. 

p  Dyer,  25.     1  Rep.  34.  s  Litt.  §  36. 

1  Co.  Litt.  29.  c  Co.  Litt.  29. 


(6)  See  this  doubted  in  Harg.  Co.  Litt.  30. 

( 7 )  But  a  tenant  by  curtefy  of  gavelkind  lands  has  only  a 
moiety  of  the  wife's  eftate,  which  he  lofes  by  a  fecond  marriage. 
Robin.  Gavelk.  b.  2.  c.  I. 

never 
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never  begotten  any  iffue  that  can  be  heir  to  thofe  lands  (8), 
he  fhall  not  be  tenant  of  them  by  the  curtefy  u.  And  hence 
we  may  obferve,  with  how  much  nicety  and  confideration 
the  old  rules  of  law  were  framed  •,  and  how  clofely  they  are 
connected  and  interwoven  together,  fupporting,  illuftrating, 
and  demonftrating  one  another.  The  time  when  the  iffue 
was  born  is  immaterial,  provided  it  were  during  the  cover- 
ture ;  for,  whether  it  were  before  or  after  the  wife's  feifin 
of  the  lands,  whether  it  be  living  or  dead  at  the  time  of  the 
feifin,  or  at  the  time  of  the  wife's  deceafe,  the  hufband  fhall 
be  tenant  by  the  curtefy  w.  The  hufband  by  the  birth  of 
the  child  becomes  (as  was  before  obferved)  tenant  by  the 
curtefy  initiate*,  and  may  do  many  a6ls  to  charge  the  lands, 
but  his  eftate  is  not  confummate  till  the  death  of  the  wife : 
which  is  the  fourth  and  laft  requifite  to  make  a  complete 
tenant  by  the  curtefy  v. 

r  120  1  IV*  Tenant  in  dower  is  where  the  hufband  of  a  woman 
is  feifed  of  an  eftate  of  inheritance,  and  dies ;  in  this  cafe, 
the  wife  fhall  have  the  third  part  of  all  the  lands  and  tene- 
ments whereof  he  was  feifed  at  any  time  during  the  cover- 
ture, to  hold  to  herfelf  for  the  term  of  her  natural  life  z. 

Dower  is  called  in  Latin  by  the  foreign  jurifts  doarium, 
but  by  Bra£ton  and  our  Englifh  writers  dos :  which  among 
the  Romans  fignified  the  marriage  portion,  which  the  wife 
brought  to  her  hufband  ;  but  with  us  is  applied  to  fignify 
this  kind  of  eftate,  to  which  the  civil  law,  in  its  original  ftate, 
had  nothing  that  bore  a  refemblance  :  nor  indeed  is  there  any 

u   Co.  Litt.  40.  y  Ibid. 

w  Ibid.  29.  z  Litt.  §  36. 

x  Ibid.  30. 


(8)  The  iffue  in  this  cafe  muff  be  heir  to  the  lands,  though  he 
is  not  heir  to  his  mother;  but  he  will  inherit  them  by  an  immediate 
defcent  from  the  perfon  laft  feifed. 

thing 
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thing  in  general  more  different,  than  the  regulations  of  landed 
property  according  to  the  Englifh  and  Roman  laws.     Dower 
out  of  the  lands  feems  alfo  to  have  been  unknown  in  the 
early  part  of  our  Saxon  conftitution  ;  for  in  the  laws  of  king 
Edmond  H,  the  wife  is  directed  to  be  fupported  wholly  out 
of  the  perfonal  eftate.     Afterwards,  as  may  be  feen  in  ga- 
velkind tenure,  the  widow  became  entitled  to  a  conditional 
eftate  in  one  half  of  the  lands  ;  with  a  provifo  that  fhe  re- 
mained chafte  and  unmarried  b  ;  as  is  ufual  alfo  in  copyhold 
dowers,    or   free  bench.       Yet    fome  c    have  afcribed   the 
introduction  of  dower  to  the  Normans,  as  a  branch  of  their 
local  tenures  ;  though  we  cannot  expect   any  feodal   reafon 
for  it's  invention,  fince  it  was  not  a  part  of  the  pure,  pri- 
mitive, fimple  law  of  feuds,  but  was  firft  of  all  introduced 
into  that  fyftem  (wherein  it  was  called  triens^  tertia  d,  and 
dotalitium)  by  the  emperor  Frederick  the  fecond  e  j  who  was 
contemporary  with  our  king  Henry  III.     It  is  poflible  there- 
fore, that  it  might  be  with  us  the  relic  of  a  Danifli  cuftom  : 
fince,  according  to  the  hiftorians  of  that  country,  dower  was 
introduced  into  Denmark  by  Swein,  the  father  of  our  Canute 
the  great,  out  of  gratitude  to  the  Danifh  ladies,  who  fold  all 
their  jewels  to  ranfom  him  when  taken  prifoner  by  the  Van-  [  130  ] 
dalsf.     However  this  be,  the  reafon  which  our  law  gives 
for  adopting  it,  is  a  very  plain   and   fenfible  one  ;  for  the 
fuftenance  of  the  wife,  and  the  nurture  and   education  of 
the  younger  children  s. 

In  treating  of  this  eftate,  let  us,  firft,  confider  who  may 
be  endowed  ;  fecondly,  of  what  fhe  may  be  endowed  ;  thirdly, 
the  manner  how  me  {hall  be  endowed  5  and  fourthly,  how 
dower  may  be  barred  or  prevented. 

1.  Who  may  be  endowed.  She  muft  be  the  actual  wife 
of  the  party  at  the  time  of  his  deceafe.     If  fhe  be  divorced 

a  Wilk.  75.  "  Crag.  /.  z.  *.  22.  §  9. 

b  Somner.  Gavelk.  51.  Co,  Liu.  33.     e  Ibid. 
Bro.  Dower,  70.  f  Mod.  Un.  Hift.  xxxii.  91. 

c  Wright,  192.  8  Brad.  /.  %.  e.  39.     Co.Litt.  30. 


a  vin- 


*3° 
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a  vinculo  matrimonii,  fhe  fhall  not  be  endowed  ;    for  ubi  nul- 
lum matrimonium,    ibi  nulla  clos  ''.     But  a  divorce  a  men/a  et 
thoro  only  doth  not  deftroy  the   dower > ;  no,  not  even  for 
adultery   itfelf  by    the    common    lawk.     Yet  now    by  the 
ftatute  Weft.  2.  '  if  a  woman  voluntarily  leaves  (which  the 
law  calls   eloping    from)  her  hufband,  and    lives  with   an 
adulterer,  (he  fhall  lofe  her  dower,  unlefs  her  hufband  be 
voluntarily  reconciled  to  her  (9).  It  was  formerly  held,  that 
the  wife  of  an  ideot  might  be  endowed,  though  the  hufband 
of  an  ideot  could  not  be  tenant  by  the  curtefy  m :  but  as  it 
feems  to  be  at   prefent  agreed,    upon  principles  of  found 
fenfe  and  reafon,  that  an  ideot  cannot  marry,  being  incapable 
of  confenting  to  any    contract,   this   doctrine   cannot  now 
take  place.     By  the  antient  law  the  wife  of  a  perfon  attainted 
of  treafon  or   felony  could   not  be  endowed  ;  to  the  intent, 
fays    Staunforde n,    that    if  the    love  of  a  man's    own    life 
cannot  reftrain  him  from  fuch   atrocious   a£ts,  the   love   of 
his  wife   and  children  may;  though  Britton  °  gives  it  an- 
other turn  :  viz.  that  it  is   prefumed  the  wife  was  privy  to 
her  hufband's    crime.      However,    the   ftatute   1  Edw.  VI. 
c.  12.  abated  the  rigour  of  the  common  law  in  this  parti- 
cular, and  allowed  the  wife  her  dower.     But  a  fubfequent 
[j^j]  ftatute  p  revived  this  feverity  againft  the  widows  of  traitors, 

h   Bract  /.  2.  c.  39.  §  4.  '13  Edw.  I.  e.  34. 

;  Co.  Lift.  32.  m  Co.  Litt.  31. 

k  Yet,  among  the  antient  Goths,  an  n  P.  C.  b.  3.  c.  3. 

ndulterefs  was  punifhed  by  the  lofs  of  her  °  c.  HO. 

dolalitii    et   trieniis   ex    bonis    mokilibus  p  5  5c  6  Edw.  VI.  c.  ir. 
vir't.  (Stiernh.  /.  3.  c.  2.) 


(9)  And  in  a  cafe  where  John  de  Camoys  had  affigned  ln'3 
wife,  by  deed,  to  fir  William  Paynel  knight,  which  lord  Coke 
calls  concejjio  mirabilis  et  inaudita,  it  was  decided  in  parliament, 
a  few  years  after  the  ftatute  was  enafted,  notwithftanding  the 
purgation  of  the  adultery  in  the  fpiritual  court,  that  the  wife  was 
not  entitled  to  dower.  2  Injl.  435.  This  is  an  indictable  offence, 
being  a  great  public  mifdemeanour.     See  Vol.  IV.  p.  64.  n.  12. 

who 
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who  are  now  barred  of  their  dower  (except  in  the  cafe  of 
certain  modern  treafons  relating  to  the  coin '',)  but  not  the 
widows  of  felons.  An  alien  alfo  cannot  be  endowed,  un- 
lefs  fhe  be  queen  confort ;  for  no  alien  is  capable  of  holding 
lands  r.  The  wife  muft  be  above  nine  years  old  at  her  huf- 
band's  death,  otherwife  fhe  fhall  not  be  endowed  s :  though 
in  Bratlon's  time  the  age  was  indefinite,  and  dower  was 
then  only  due  il  Ji  uxor  pojjit  dotem  promereri,  et  virum  fuf- 
"  tinerexr  (10) 

"i  Stat.  5  Eliz.  c.  11.  *  ;    18  Eliz.  c.  i.     r  Co.  Litt.  31. 
8  &  9  W.  III.  c.  26.    15  &  16  Geo.  II.      s  Litt.  §  36. 
c.  28.  '  I.  2.  c.  9.  §  3. 


( 10)  Lord  Coke  informs  us,  that  "  if  the  wife  be  paft  the  age 
"  of  nine  years  at  the  time  of  her  hufband's  death,  fhe  fhall  be 
"  endowed,  of  what  age  foever  her  hufband  be,  albeit  he  were 
"  but  four  years  old.  Quia  junior  non  potejl  dotem  protnereri,  et 
"  virum  fuflinere.'"  Co.  Litt.  33.  This  we  are  told  by  that  grave 
and  reverend  judge  without  any  remark  of  furprife,  or  reprobation. 
But  it  confirms  the  obfervation  of  Montefquieu  in  the  Spirit  of 
Laws,  b.  26.  c.  3.  "  There  has  been  (fays  he)  much  talk  of  a 
"  law  in  England,  which  permitted  girls  feven  years  old  to  chufe 
"  a  hufband.  This  law  was  fhocking  two  ways  ;  it  had  no  regard 
"  to  the  time  when  nature  gives  maturity  to  the  underftanding  ; 
"  nor  to  the  time  when  fhe  gives  maturity  to  the  body."  It  is 
abundantly  clear,  both  from  our  law  and  hiftory,  that  formerly 
fuch  early  marriages  were  contracted  as  in  the  prefent  times  are 
neither  attempted  nor  thought  of. 

This  was  probably  owing  to  the  right  which  the  lord  pofTefled 
of  putting  up  to  fale  the  marriage  of  his  infant  tenant.  He,  no 
doubt,  took  the  firft  opportunity  of  proftituting  the  infant  to  his 
own  intereft,  without  any  regard  to  age  or  inclinations.  And 
thus  what  was  fo  frequently  pra&ifed  and  permitted  by  the  law, 
would  ceafe  even  in  other  inftances  to  be  confidered  with  abhor- 
rence. If  the  marriage  of  a  female  was  delayed  till  fhe  was  fix- 
teen,  this  benefit  was  entirely  loft  to  the  lord  her  guardian. 

Even  the  18  Eliz.  c.  7.  which  makes  it  a  capital  crime  to 
abufe  a  confenting   female  child  under  the    age  of  ten    years, 

feems 
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2.  We  are  next  to  enquire,  of  what  a  wife  may  be  en- 
dowed. And  fhe  is  now  by  law  entitled  to  be  endowed  of  all 
lands  and  tenements,  of  which  her  hufband  was  feifed  in  fee- 
fimple  or  fee-tail,  at  any  time  during  the  coverture  -,  and  of 
which  any  iffue,  which  fhe  might  have  had,  might  by  poffi- 
bility  have  been  heir  u.  Therefore,  if  a  man  feifed  in  fee- 
fimple,  hath  a  fon  by  his  firft  wife,  and  after  marries  a  fe- 
cond  wife,  fhe  fhall  be  endowed  of  his  lands ;  for  her  iffue 
might  by  poflibility  have  been  heir,  on  the  death  of  the  fon 
by  the  former  wife.  But  if  there  be  a  donee  in  fpecial  tail 
who  holds  lands  to  him  and  the  heirs  of  his  body  begotten 
on  Jane  his  wife  •,  though  Jane  may  be  endowed  of  thefe 
lands,  yet  if  Jane  dies,  and  he  marries  a  fecond  wife,  that 
fecond  wife  fnall  never  be  endowed  of  the  lands  entailed  j 
for  no  iffue  that  fhe  could  have,  could  by  any  poflibility  in- 
herit them  v.  A  feifin  in  law  of  the  hufband  will  be  as  ef- 
fectual as  a  feifin  in  deed,  in  order  to  render  the  wife  dow- 
able  ;  for  it  is  not  in  the  wife's  power  to  bring  the  hufband's 
title  to  an  actual  feifin,  as  it  is  in  the  hufband's  power  to  do 
with  regard  to  the  wife's  lands  :  which  is  one  reafon  why  he 
fhall  not  be  tenant  by  the  curtefy  but  of  fuch  lands  whereof 
the  wife,  or  he  himfelf  in  her  right,  was  actually  feifed  in 
deed  w.  The  feifin  of  the  hufband,  for  a  tranfitory  inftant 
[  J32  ]  only,  when  the  fame  act  which  gives  him  the  eftate  conveys 
it  alfo  out  of  him  again  (as  where,  by  a  fine,  land  is  granted 
to  a  man,  and  he  immediately  renders  it  back  by  the  fame 
fine),  fuch  a  feifin  will  not  entitle  the  wife  to  dower  * :  for 

u  Litt.  §  36.  S3>  *  Ct0-  Jac.  615.    a  Rep.  67.     Co. 

»  Ibid.  §  53.  Litt.  31. 

w  Cc.  Litt.  31. 


feems  to  leave  an  exception  for  thefe  marriages,  by  declaring 
only  the  carnal  and  unlawful  knowledge  of  fuch  woman-child  to 
be  a  felony.  Hence  the  abolition  of  the  feudal  wardfhips  and 
marriage  at  the  reitoration  may  perhaps  have  contributed  not 
lefs  to  the  improvement  of  the  morals  than  of  the  liberty  of  the 
people. 

the 
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the  land  was  merely  in  tranfttu^  and  never  refted  in  the  huf- 
band  the  grant  and  render  being  one  continued  ad.  But, 
if  the  land  abides  in  him  for  the  interval  of  but  a  fingle  mo- 
ment, it  feems  that  the  wife  fhall  be  endowed  thereof  y.  And, 
in  fliort,  a  widow  may  be  endowed  of  all  her  hufband's  lands, 
tenements,  and  hereditaments,  corporeal  or  incorporeal,  un- 
der the  reftri&ions  before  mentioned  ;  unlefs  there  be  fome 
fpecial  reafon  to  the  contrary.  Thus,  a  woman  fhall  not 
be  endowed  of  a  caftle  built  for  defence  of  the  realm2 : 
nor  of  a  common  without  (tint ;  for,  as  the  heir  would  then 
have  one  portion  of  this  common,  and  the  widow  another, 
and  both  without  flint,  the  common  v/ould  be  doubly  flock- 
ed a.  Copyhold  eftates  are  alfo  not  liable  to  dower,  being 
only  eftates  at  the  lord's  will ;  unlefs  by  the  fpecial  cuftom 
of  the  manor,  in  which  cafe  it  is  ufually  called  the  widow's 
free  bench b.  But,  where  dower  is  allowable,  it  matters 
not  though  the  hufband  aliene  the  lands  during  the  cover- 
ture ;  for  he  alienes  them  liable  to  dower c.  (11) 

3.  Next,  as  to  the  manner  in  which  a  woman  is  to  be 
endowed.     There  are  now  fubfifting  four  fpecies  of  dower ; 

y  This  doclrine  was  extended  very  far  confequence  of  which  feifin  his  widow 

by  a  jury  in  Wales,  where  the  father  and  had    a    verdict    for  her   dower.     (Cro. 

fon  were  both  hanged  in   one  cart,  but  Eliz.  ,503.) 

the  fon  was  fuppofed  to  have   furvived  z  Co.  Litt.  31.     3  Lev.  401. 

tke   father,    by    appearing    to   ftruggle  a  Co.  Litt.  32.      1  Jon.  315. 

longeft  ;  whereby    lie  became  feifed  of  b  4  Rep.  zi. 

an    eftate    in    fee    by   furvivorlLip,    in  ■  Co.  Litt.  32. 


(11)  It  is  now  fettled,  that,  although  the  hufband  may  be  te- 
nant by  the  curtefy  of  a  truft  eftate  of  inheritance,  the  wife  is  not 
entitled  to  dower  out  of  fuch  an  eftate.  3  P.  Wms.  229.  The 
reafon  afligned  why  the  wife  has  not  dower  out  of  a  truft  eftate  is, 
that  fhe  was  not  endowed  of  a  ufe  at  common  law. 

And  from  analogy  to  trufts  it  has  been  determined  that  a  wife 
fhall  not  be  endowed  of  an  equity  of  redemption,  where  the  eftate 
was  mortgaged  in  fee  by  the  hufband  previous  to  the  marriage. 
1  Bro.  326. 

Vol.  IL  M  the 
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the  fifth,  mentioned  by  Littleton d,  de  la  plus  belle,  having 
been  abolifhed  together  with  the  military  tenures,  of  which 
it  was  a  confequence.  1 .  Dower  by  the  common  laiv ;  or 
that  which  is  before  defcribed.  2.  Dower  by  particular  cuf- 
tome;  as  that  the  wife  (hould  have  half  the  hufband's  lands, 
or  in  fome  places  the  whole,  and  in  fome  only  a  quarter. 
3.  Dower  ad  ojlium  ecclefiae f :  which  is  where  tenant  in  fee- 
[  133  "]  fimple  of  full  age,  openly  at  the  church  door,  where  all  mar- 
riages were  formerly  celebrated,  after  affiance  made  and  (fir 
Edward  Coke  in  his  tranflation  of  Littleton,  adds)  troth 
plighted  between  them,  doth  endow  his  wife  with  the  whole, 
or  fuch  quantity  as  he  (hall  pleafe,  of  his  lands  ;  at  the  fame 
time  fpecifying  and  afcertaining  the  fame  ;  on  which  the 
wife,  after  her  hufband's  death,  may  enter  without  farther 
ceremony.  4.  Dower  ex  ajfenfu  patris%\  which  is  only  a 
fpecies  of  dower  ad  ojlium  ecclefiae,  made  when  the  hufband's 
father  is  alive,  and  the  fon  by  his  confent,  exprefsly  given, 
endows  his  wife  with  parcel  of  his  father's  lands.  In 
either  of  thefe  cafes,  they  mult  (to  prevent  frauds)  be 
madeh  in  facie  ecclefiae  et  ad  ojlium  ecclefiae  ;  non  enim  valent 

faEla  in  leclo  mortally  nee  in  camerat  aut  alibi  ubi  clandejline 

fuere  conjugia* 

It  is  curious  to  obferve  the  feveral  revolutions  which  the 
do&rine  of  dower  has  undergone,  fince  its  introduction 
into  England.  It  feems  firft  to  have  been  of  the  nature  of 
the  dower  in  gavelkind,  before-mentioned  ;  viz.  a  moiety  of 
the  hufband's  lands,  but  forfeitable  by  incontinency  or  a 
fecond  marriage.  By  the  famous  charter  of  Henry  L,  this 
condition  of  widowhood  and  chaftity  was  only  required  in 
cafe  the  hufband  left  any  ifTue  ' :  and  afterwards  we  hear  no 


d  Co.  Litt.    §  48,  49.  — -ft  vcro  uxor  cum    liberij   remanjerit, 

e  Litt.  §  37.  dotem  quidem    Labebit,  dum  corfiui  fuum 

T  Ibid.  §  39.  legitime  fervaverit.  (Cart.  Hen.  I.  A.  D. 

8  Ibid.  §  40.  1001.     Introd.   to   great   charter,  edit. 

h  Braclon,  /.  2.  c.  39.  §  4.  Oxen.  pag.  iv.) 
'   Si  utortuo  viro  uxor  ejus  rematiferit 
tt-firu  libtris  fuerit,  dotem  fuam  labebit; 

'  more 
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more  of  it.  Under  Henry  the  fecond,  according  to  Glan- 
vil  k,  the  dower  ad  ojlium  ccclefiae  was  the  mofl  ufual  fpecies 
of  dower  ;  and  here,  as  well  as  in  Normandy ',  it  was  bind- 
ing upon  the  wife,  if  by  her  confented  to  at  the  time  of  mar- 
riage. Neither,  in  thofe  days  of  feodal  rigour,  was  the  huf- 
band  allowed  to  endow  her  ad  ojlium  ecelefiae  with  more  than 
the  third  part  of  the  lands  whereof  he  then  was  feifed,  though 
he  might  endow  her  with  lefs  ;  left  by  fuch  liberal  endow- 
ments the  lord  fhould  be  defrauded  of  his  wardfhips  and 
other  feodal  profits  m.  But  if  no  fpecific  dotation  was  made 
at  the  church  porch,  then  {he  was  endowed  by  the  common  law  [  134  ] 
of  the  third  part  (which  was  called  her  dos  rationabilis)  of 
fuch  lands  and  tenements  as  the  hufband  was  feifed  of  at 
the  time  of  the  efpoufals,  and  no  other  j  unlefs  he  fpecially 
engaged  before  the  prieft  to  endow  her  of  his  future  acquifi- 
tionsn  :  and,  if  the  hufband  had  no  lands,  an  endowment  in 
goods,  chattels,  or  money,  at  the  time  of  efpoufals,  was  a  bar 
of  any  dower  °  in  lands  which  he  afterwards  acquired  p.  In 
king  John's  magna  carta,  and  the  firft  chapter  of  Henry  III'1, 


k  l.  6.  c.  1.  &  2.  terri  et  tenementis ;   Bradl.  ib.)   the  huf- 

1   Gr.  Coujlum.  c.  ioi.  band  feems  to  have  laid,  "  with  all  my 

m  Braft. /.  a.  c.39.  §  6.  lands    and   tenements   I  thee  endow;" 

n  De  queflu  fuo.  (Glan.  ib.) — deter-  and  then  they  all  became  liable  to  her 

ris  acquifitls  et  acquirendis.   (Bradl.  ib.)  dower.     When    he   endowed  her  with 

0  Glanv.  c.2.  perfonalty  only,  he  ufed  to  say,  "  with 

p  When   fpecial    endowments   were  "  all  my  worldly  goods  (or,  as  the  Sa- 

made  ad  ojiium    eccleftae,   the   hufband  "  lifbury  ritual  has   it,    -with    all  my 

after  affiance  made,  and  troth  plighted,  "  ivorldly  chattel)  I  thee  endow  ;"  which 

ufed  to  declare  with  what  fpecific  lands  entitled  the  wife  to  her  thirds,  or  pars 

he  meant  to  endow  his  wife,   {quod  do-  rationabilis,  of  his  perfonal  ellate,  which 

tarn  earn  de  tali  manerio  cum  pertinen-  is  provided  for  by  magna  carta,  cap.  26. 

tiis,  \sfc.  Bract,  ibid.)  and  therefore  in  and  will   be   farther  treated  of  in  the 

the  old  York  ritual  (Seld.  Ux.  Hebr.  1.  2.  concluding  chapter  of  this  book  ;  though 

c .  27.)  there  is,  at  this  part  of  the  ma-  the  retaining  this  laft  expreffion  in  our 

trimonial  fervice,  the  following  rubric ;  modern  liturgy,  if  of  any  meaning  at 

"  facerdos  interroget  dotem  mulieris ;   et,  all,  can  now  refer  only   to  the  right  of 

"  ft  terra  ei  in  dotem  detur,  tunc  dicatur  maintenance,  which  fhe  acquires  during 

"  pfalmus  ijle,    fcrV."    When    the  wife  coverture,  out  of  her  hufband's  perfon- 

was  endowed  generally  [ubi  quis  uxorem  ally. 

fuant   dota-verit  in  general!,  de   omnibus  1  A.D,i2l().  c.J.  edit.  Oxon. 

M  2  no 
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no  mention  is  made  of  any  alteration  of  the  common 
law,  in  refpecT:  of  the  lands  fubject  to  dower :  but  in  thofe 
of  12 1  7,  and  1224,  it  is  particularly  provided,  that  a  widow 
(hall  be  entitled  for  her  dower  to  the  third  part  of  all  fuch 
lands  as  the  hufband  had  held  in  his  life-time  r :  yet  in  cafe 
of  a  fpecific  endowment  of  lefs  ad  ofl'ium  ecclefiae  >  the  widow 
had  flill  no  power  to  waive  it  after  her  hufband's  death.  And 
this  continued  to  be  law,  during  the  reigns  of  Henry  III.  and 
Edward  I. s  In  Henry  IV.'s  time  it  was  denied  to  be  law, 
that  a  woman  can  be  endowed  of  her  hufband's  goods  and 
chattels l :  and,  under  Edward  IV.,  Littleton  lays  it  down 
C  J35  ]  cxprefsly,  that  a  woman  may  be  endowed  ad  ojlium  ecclefiae 
with  more  than  a  third  part u ;  and  (hall  have  her  election, 
after  her  hufband's  death,  to  accept  fuch  dower  or  refufe  it, 
and  betake  herfelf  to  her  dower  at  common  laww.  Which 
ftate  of  uncertainty  was  probably  the  reafon,  that  thefe  fpe- 
cific dowers,  ad  ojlium  ecclefiae  and  ex  offenfu  patris,  have  fince 
fallen  into  total  difufe. 

I  proceed,  therefore,  to  confider  the  method  of  endow- 
ment or  affigning  dower,  by  the  common  law,  which  is  now 
the  only  ufual  fpecies.  By  the  old  law,  grounded  on  the 
feodal  exaclions,  a  woman  could  not  be  endowed  without  a 
fine  paid  to  the  lord ;  neither  could  fhe  marry  again  without 
his  licence  -,  left  fhe  fhould  contract  herfelf,  and  fo  convey 
part  of  the  feud,  to  the  lord's  enemy  x.  This  licence  the 
lords  took  care  to  be  well  paid  for  ;  and,  as  it  feems,  would 
fometimes  force  the  dowager  to  a  fecond  marriage,  in  order 
to  gain  the  fine.  But,  to  remedy  thefe  oppreffions,  it  was 
provided,  firft  by  the   charter  of  Henry  I.y  and  afterwards 

r  Affignetur  autem  ei  pro  doie  fua  ter-  l   P.  7  Hen.  IF.  13, 14. 

tia  pars  totiuj  terrae  matitifui  quae  fua  u    §  39.  F.  N.  B.  IjO. 

fait  in    iita  fua,   niji   de  minori  dotata  w   §  41. 

fuerit  ad  ofl'ium  ecclefiae.   c.J.^Ibid.)  x    Mirr.  c.  I.   §3 

s    Brad,    ubi  fupr.      Britton.    C.  IOI,  1   ubi  fupra. 
101.     Flet.  /.  5.  t.  23.  §  11,  iz. 

by 
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by  magna  carta  %  that  the  widow  (hall  pay  nothing  for  her 
marriage,  nor  fhall  be  diftrained  to  marry  afrefh,  if  fhe 
choofes  to  live  without  a  hufband  ;  but  fhall  not  however 
marry  againft  the  confent  of  the  lord ;  and  farther,  that  no- 
thing fhall  be  taken  for  affignment  of  the  widow's  dower, 
but  that  fhe  fhall  remain  in  her  hufband's  capital  manfion- 
houfe  for  forty  days  after  his  death,  during  which  time  her 
dower  fhall  be  affigned.  Thefe  forty  days  are  called  the 
widow's  quarantine ,  a  term  made  ufe  of  in  law  to  fignify  the 
number  of  forty  days,  whether  applied  to  this  occafion,  or 
any  other a.  The  particular  lands,  to  be  held  in  dower,  muft 
be  affigned  b  by  the  heir  of  the  hufband,  or  his  guardian  ; 
not  only  for  the  fake  of  notoriety,  but  alfo  to  entitle  the  lord 
of  the  fee  to  demand  his  fervices  of  the  heir,  in  refpedl  of  the 
lands  fo  holden.  For  the  heir  by  this  entry  becomes  tenant 
thereof  to  the  lord,  and  the  widow  is  immediate  tenant  to  [  136  ] 
the  heir,  by  a  kind  of  fubinfeudation,  or  under-tenancy 
completed  by  this'  inveftiture  or  affignment ;  which  tenure 
may  ftill  be  created,  notwithftanding  the  ftatute  of  quia  emp- 
tores,  becaufe  the  heir  parts  not  with  the  fee-fimple,  but  only 
with  an  eftate  for  life.  If  the  heir  or  his  guardian  do  not 
affign  her  dower  within  the  term  of  quarantine,  or  do  affign 
it  unfairly,  fhe  has  her  remedy  at  law,  and  the  fheriff  is  ap- 
pointed to  affign  it c.  Or  if  the  heir  (being  under  age)  or 
his  guardian  affign  more  than  fhe  ought  to  have,  it  may  be 
afterwards  remedied  by  writ  of  admeafurement  of  dower  d.  If 
the  thing  of  which  (lie  is  endowed  be  divifible,  her  dower 
mull  be  fet  out  by  metes  and  bounds  ;  but  if  it  be  indivi- 
fible,  fhe  muft  be  endowed  fpecially  ;  as  of  the  third  pre- 
fentation  to  a  church,  the  third  toll-dim  of  a  mill,  the  third 
part  of  the  profits  of  an  office,  the  third  fheaf  of  tithe,  and 
the  like  c. 


1  cap.  7.  b  Co.Litt.  34,35- 

*  It  fignifies,  in  particular,  the   forty        c  Co.  Litt.  34,  $$. 
days,  which  perfons  coming  from  infected       d  !•'.  N.  B.   148.       Finch.   L.    3M- 
countries  are  obliged  to  wait,  before  they  Stat.  Weftm.  2.     13  Edw.  I.  c.  7. 
■are  permitted  to  land  in  England.  e  Co.  Litt.  32. 

M  3  Upon 
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Upon  preconcerted  marriages,  and  in  eflates  of  confider- 
able  confequence,  tenancy  in  dower  happens  very  feldom  :  for 
the  claim  of  the  wife  to  her  dower  at  the  common  law  dif- 
fufing  itfelf  fo  extenfively,  it  became  a  great  clog  to  alien- 
ations, and  was  otherwife  inconvenient  to  families.  Where- 
fore, fince  the  alteration  of  the  antient  law  refpetting  dower 
ad  ojlium  eccleftae,  which  hath  occafioned  the  entire  difufe 
of  that  fpecies  of  dower,  jointures  have  been  introduced  in 
their  ftead,  as  a  bar  to  the  claim  at  common  law.  Which 
leads  me  to  inquire,  laftly, 

4.  How  dower  may  be  barred  or  prevented.  A  widow 
may  be  barred  of  her  dower  not  only  by  elopement,  divorce, 
being  an  alien,  the  treafon  of  her  hufband,  and  other  difabi- 
lities  before-mentioned,  but  alfo  by  detaining  the  title  deeds 
or  evidences  of  the  eftate  from  the  heir,  until  me  reftores 
them  f :  and,  by  the  ftatute  of  Gloucefter  s,  if  a  dowager 
C  r37  ]  alienes  tne  land  affigned  her  for  dower,  (he  forfeits  it  ipfo 
faffo>  and  the  heir  may  recover  it  by  action  (11).  A  woman 
alfo  may  be  barred  of  her  dower,  by  levying  a  fine,  or  fuf- 
fering  a  recovery  of  the  lands,  during  her  coverture  h.  But 
the  moft  ufual  method  of  barring  dowers  is  by  jointures,  as 
regulated  by  the  ftatute  27  Hen.  VIII.  c.  10. 

A  jointure,  which,  ftri&ly  fpeaking,  fignifies  a  joint 
eftate,  limited  to  both  hufband  and  wife,  but  in  common 
acceptation  extends  alfo  to  a  fole  eftate,  limited  to  the  wife 
only,  is  thus  denned  by  fir  Edward  Coke  ' ;  "  a  competent 
"  livelihood  of  freehold  for  the  wife,  of   lands  and  tene- 

f  Co.  Litt.  39.  "  Pig.  of  recov.  66. 

s  6Eil\v.  I.  c.  7.  i  1  Inft.  36. 


(11)  That  is  in  fee  or  for  the  life  of  a  ftranger  ;  but  lord  Coke 
fays,  "  this  is  not  intended  for  the  life  of  tenant  in  dower  herfelf, 
for  fuch  an  ellate  wrought  no  wrong."     2  Injl.  309. 

"  ments ; 
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w  ments  ;  to  take  effect:,  in  profit  or  pofleflion,  prefently  after 
M  the  death  of  the  hufband,  for  the  life  of  the  wife  at  leaft." 
This  description  is  framed  from  the  purview  of  the  flatute 
27  Henry  VIII.  c.  10.  before  mentioned  j  commonly  called 
the  ftatute  of  ufes,  of  which  we  (hall  fpeak  fully  hereafter. 
At  prefent  I  have  only  to  obferve,  that  before  the  making  of 
that  ftatute,  the  greateft  part  of  the  land  of  England  was 
conveyed  to  ufes;  the  property  or  pofTeffion  of  the  foil  being 
veiled  in  one  man,  and  the  ufe,  or  profits  thereof,  in  ano- 
ther j  whofe  directions,  with  regard  to  the  difpofition  thereof, 
the  former  was  in  confcience  obliged  to  follow,  and  might  be 
compelled  by  a  court  of  equity  to  obferve.  Now,  though  a 
hufband  had  the  ufe  of  lands  in  abfolute  fee-fimple,  yet  the 
wife  was  not  entitled  to  any  dower  therein ;  he  not  being 
feifed  thereof :  wherefore  it  became  ufual,  on  marriage,  to 
fettle  by  exprefs  deed  fome  fpecial  eftate  to  the  ufe  of  the 
hufband  and  his  wife,  for  their  lives,  in  joint-tenancy,  or 
jointure ;  which  fettlement  would  be  a  provifion  for  the  wife 
in  cafe  (he  furvived  her  hufband.  At  length  the  ftatute  of 
ufes  ordained,  that  fuch  as  had  the  ufe  of  lands  fhould,  to  all 
intents  and  purpofes,  be  reputed  and  taken  to  be  abfolutely 
feifed  and  poflefTed  of  the  foil  itfelf.  In  confequence  of  which 
legal  feifin,  all  wives  would  have  become  dowable  of  fuch 
lands  as  were  held  to  the  ufe  of  their  hufbands,  and  alfo  en- 
titled at  the  fame  time  to  any  fpecial  lands  that  might  be 
fettled  in  jointure  :  had  not  the  fame  ftatute  provided,  that 
upon  making  fuch  an  eftate  in  jointure  to  the  wife  before  r  .  8  -, 
marriage,  fhe  fhall  be  for  ever  precluded  from  the  dower  k. 
But  then  thefe  four  requifites  mult  be  punctually  obferved  : 
I.  The  jointure  muft  take  effect  immediately  on  the  death 
of  the  hufband.  2.  It  muft  be  for  her  own  life  at  leaft,  and 
not  pur  auter  vie,  or  for  any  term  of  years,  or  other  fmaller 
eftate.  3.  It  muft  be  made  to  herfelf,  and  no  other  in  truft 
for  her.     4.  It  muft  be  made,  and  fo  in  the  deed  particularly 

"  4  Rep,  1,  a. 

M  4  exprefled 
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expreffed  to  be  (12),  in  fatisfa&ion  of  her  whole  dower,  and 
not  of  any  particular  part  of  it.  If  the  jointure  be  made  to 
her  after  marriage,  fhe  has  her  election  after  her  hufband's 
death,  as  in  dower  ad  ojlium  ecc/e/iae,  and  may  either  accept 
it,  or  refufe  it  and  betake  herfelf  to  her  dower  at  common 
law,  for  fhe  was  not  capable  of  confenting  to  it  during  co- 
verture (13).  And  if,  by  any  fraud  or  accident,  a  jointure 
made  before  marriage  proves  to  be  on  a  bad  title,  and  the 
jointrefs  is  evicted,  or  turned  out  of  poffeffion,  fhe  fhall  then 
(by  the  provifions  of  the  fame  ftatute)  have  her  dower  pro 
tanto  at  the  common  law  K  (14) 

1  Thefe  lettlements,  previous  to  mar-     the  ancient  Germans,  and  their  kindred 
iiage,feem  to  have  been  in  ufe  among     nation  the  Gauls.    Of  the  former  Taci- 


(12)  Or  it  may  be  averred  to  be,  4  Rep.  3.  An  aflurance  was 
made  to  a  woman,  to  the  intent  it  mould  be  for  her  jointure,  but 
it  was  not  fo  exprefled  in  the  deed.  And  the  opinion  of  the  court 
was,  that  it  might  be  averred  that  it  was  for  a  jointure,  and  that 
fuch  averment  was  traverfable.  Owen,  33.  But  a  truft-eftate,  or 
an  agreement  to  fettle  lands  as  a  jointure,  is  a  good  equitable  join- 
ture in  bar  of  dower. 

(13)  And  where  a  devife  is  exprefled  to  be  given  in  lieu  and 
fatisfaction  of  dower,  or  where  that  is  the  clear  and  manifeft  inten- 
tion of  the  teftator,  the  wife  fhall  not  have  both,  but  fhall  have  her 
choice.     Harg.  Co.  Lilt.  $6b. 

But  where  the  lands  are  devifed  out  of  which  the  widow  is  enti- 
tled to  dower,  and  the  teftator  leaves  her  an  annuity,  fhe  fhall  not 
be  put  to  her  election,  unlef6  it  appears  to  have  been  the  intention 
of  the  teftator  that  fhe  fhould  not  retain  both. 

Lord  Eldon  has  declared,  that  "  the  queftion  in  all  thefe  cafes 
"  is,  whether  the  teftator  meant  to  give  away  his  wife's  dower  ; 
"  which  he  could  not  do  directly.  For  that  it  muft  be  feen  clearly, 
"  that  he  meant  to  difpofe  fo,  that,  if  fhe  fhould  claim  dower,  it 
"  would  difappoint  the  will.  It  muft  appear  there  is  a  repug- 
"  nancy."     6  Vef.  Jun.  616. 

(14)  It  has  been  determined,  that  if  a  woman,  who  is  under 
age  at  the  time  of  marriage,   agrees  to  a  jointure  and  iettlement 
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There  are  fome  advantages  attending  tenants  in  dower 
that  do  not  extend  to  jointrefTes  j  and  fo  vice  verfa,  jointrefTes 
are  in  fome  refpects  more  privileged  than  tenants  in  dower. 
Tenant  in  dower  by  the  old  common  law  is  fubjec~r,  to  no  tolls 
or  taxes ;  and  hers  is  almoft  the  only  eftate  on  which,  when 
derived  from  the  king's  debtor,  the  king  cannot  diftrein  for  his 
debt ;  if  contracted  during  the  coverture  m.  But,  on  the  other 
hand,  a  widow  may  enter  at  once,  without  any  formal  pro-  [  139  ] 
cefs,  on  her  jointure  land ;  as  (he  alfo  might  have  done  on 
dower  adojlium  eccleftae>  which  a  jointure  in  many  points  re- 
fembles  ;  and  the  refemblance  was  (till  greater,  while  that 
fpecies  of  dower  continued  in  its  primitive  ftate :  whereas 
no  fmall  trouble,  and  a  very  tedious  method  of  proceeding, 
is  neceflary  to  compel  a  legal  aflignment  of  dower  n.  And, 
what  is  more,  though  dower  be  forfeited  by  the  treafon 
of  the  hu(band,  yet  lands  fettled  in  jointure  remain  unim- 
peached  to  the  widow  o.     Wherefore  fir  Edward  Coke  very 

tus  gives  us  this  account.     "  Dotcm  non  "  ad    eum  pars  utriufque  cum  fruHibus 

"   uxor  marito,  fed  uxori  maritus  affert  ;  "  fuperiorum  temper um  pcrvenit."    The 

••   inter/tint  parentcs  et  propinqui,  et  mu-  dauphin's   commentator  on  Cxlar  (up. 

"  nera prabant"    (de  mor.  Germ.  c.iS.)  poles  that  this  Gaulifh  cuftom  vv.is  the 

And    Caefar     (de    bello    Gallico,    I.  6.  ground  of  the  new  regulations  made  by 

c.  18.)  has  given  us  the  terms  of  a  mar-  Juflinian  (JVof.  97.)  with  regard  to  the 

riage  fettlement  among  the  Gauls,   as  provifion  for  widows  among  the  Romans; 

nicely  calculated  as  any  modern  jointure,  but  finely  there  is  as  much  reafon  to 

"    Viri,  quanta:  pecunias  ab  uxoribus  do-  fuppofe,   that  it  gave  the  hint  for  our 

"  t'ts    nomine  acccperunt,  tantas  ex  fuis  ft;itutable  jointures. 

"  bonis,  aejlimatione  faBa,    cum  dotibus  m   Co.  Litt.  31.  a.     F.  N.  B.  150. 

"  communicant.     Hujus    omnis  pecuniae  "   Co.  Litt.  36. 

*'   conjunct im    ratio    habetur,   fruit uf que  °  Ibid.  37. 
"  fer-vantur.    Uter  eorum  -vita  fuperavit, 


in  bar  of  her  dower,  and  her  diftributive  fhare  of  her  hufband's 
perfonal  property,  in  cafe  he  dies  inteftate,  fhe  cannot  afterwards 
waive  it ;  but  is  as  much  bound,  as  if  fhe  were  of  age  at  the  time  of 
marriage.  Lord  Northington  had  decreed  the  contrary  ;  but 
his  decree  was  upon  both  points  rcverfed.  Drury  v.  Drury, 
4  Brown's  P.  C  570. 

jullly 
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juflly  gives  it  the  preference,  as  being  more  fure  and  fafe  to 
the  widow,  than  even  dower  ad  ojlium  ecclcftae,  the  molt  eli- 
gible fpecies  of  any  (15). 


( 15 )  A  jointure  is  not  forfeited  by  the  adultery  of  the  wife,  as 
dower  is  ;  and  the  court  of  chancery  will  decree  againft  the  huf- 
band  a  performance  of  marriage  articles,  though  he  alleges  and 
proves  that  his  wife  lives  feparate  from  him  in  adultery.  Cox's 
P.  Wms.  277. 
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CHAPTER    THE    NINTH. 

of  ESTATES  LESS  than  FREEHOLD. 


/"\F  eftates  that  are  lefs  than  freehold,  there  are  three 
^-^  forts:  1.  Eftates  for  years:  2.  Eftates  at  will:  3.  Ef- 
tates by  fufferance. 

I.  An  eftate  for  years  is  a  contrail  for  the  pofleflion  of 
lands  or  tenements,  for  fome  determinate  period ;  and  it 
takes  place  where  a  man  letteth  them  to  another  for  the  term 
of  a  certain  number  of  years,  agreed  upon  between  the  lef- 
for  and  the  lefTee  a,  and  the  lefTee  enters  thereon  b.  If  the 
leafe  be  but  for  half  a  year  or  a  quarter,  or  any  lefs  time, 
this  lefTee  is  refpe£ted  as  a  tenant  for  years,  and  is  ftyled  fo 
in  fome  legal  proceedings ;  a  year  being  the  morteft  term 
which  the  law  in  this  cafe  takes  notice  of c.  And  this  may, 
not  improperly,  lead  us  into  a  fhort  digreflion,  concerning 
the  divifion  and  calculation  of  time  by  the  Englifh  law. 

The  fpace  of  a  year  is  a  determinate  and  well-known 
period,  confifting  commonly  of  365  days ;  for,  though  in 
biflextile  or  leap-years  it  confifts  properly  of  366,  yet  by  the 
ftatute  21  Hen.  III.  the  increafing  day  in  the  leap-year,  to- 

a  We  may  here  remark,  once  for  all,  is  made:  the  donor  is  one  that  giveth 

that  the  terminations  of  "  —  or"  and  lands  in  tail ;  the  donee  is  he  who  re- 

"  — ee"  obtain,  in    law,   the   one   an  ceiveth  it;  he  that  granteth  a  leafe  is 

active,  the  other  a  paffive  fignification ;  denominated  the  leflbr ;  and  he  to  whom 

the  former  nfually  denoting  the  doer  of  it  is  granted  the  lefTee.     (Litt.  §  57.) 

any  aft,  the  latter  him  to  whom  it  is  b  Ibid.  58. 

done.     The  feoffor  is  he  that  maketh  a  c  Ibid.  67. 
feoffment ;  the  feoffee  is  he  to  whom  it 

gether 
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gether  with  the  preceding  day,  (hall  be  accounted  for  one  day 
only.  That  of  a  month  is  more  ambiguous :  there  being, 
in  common  ufe,  two  ways  of  calculating  months ;  either  as 
lunar,  confiding  of  twenty-eight  days,  the  fuppofed  revolu- 
tion of  the  moon,  thirteen  of  which  make  a  year :  or,  as 
calendar  months  of  unequal  lengths,  according  to  the  Julian 
divifion  in  our  common  almanacks,  commencing  at  the  ca- 
lends of  each  month,  whereof  in  a  year  there  are  only 
twelve.  A  month  in  law  is  a  lunar  month,  or  twenty-eight 
days,  unlefs  otherwife  expreffed ;  not  only  becaufe  it  is  al- 
ways one  uniform  period,  but  becaufe  it  falls  naturally  into 
a  quarterly  divifion  by  weeks.  Therefore  a  leafe  for  "  twelve 
months"  is  only  for  forty-eight  weeks ;  but  if  it  be  for  "  a 
twelvemonth"  in  the  fingular  number,  it  is  good  for  the 
whole  year  d.  For  herein  the  law  recedes  from  its  ufual  cal- 
culation, becaufe  the  ambiguity  between  the  two  methods  of 
computation  ceafes  ;  it  being  generally  underftood  that  by 
the  fpace  of  time  called  thus,  in  the  fingular  number,  a 
twelvemonth,  is  meant  the  whole  year,  confiding  of  one  fo- 
lar  revolution,  (i)     In  the  fpace  of  a  day  all  the  twenty-four 

d  6  Rep.  61. 


(  I )  In  all  ftatutes  a  month  fignifies  a  lunar  month,  unlefs  it  ap- 
pears to  be  clearly  intended  to  be  a  calendar  month.  6  T.  R.  224. 
But  in  bills  of  exchange  and  promiffory  notes  a  month  is  always  a 
calendar  month;  as  if  a  bill  or  note  is  dated  on  the  10th  of 
January,  and  made  payable  one  month  after  date,  it  is  due  (the 
three  days  of  grace  being  included)  on  the  13th  of  February. 
See  p.  469.  n.  25.  poji. 

The  fix  months  in  cafes  of  lapfe  and  quare  impedit,  are  alfo  calen- 
dar months.     6  Co.  61. 

It  is  fomewhat  remarkable  that  the  difference  between  fix  ca- 
lendar months  and  half  a  year  does  not  feem  to  have  been  con- 
fidered  by  legal  writers.  Lord  Coke  fays,  half  a  year  confifts  of 
182  days.  1  Injl.  135.  But  fix  calendar  months  will  be  one  or 
two  days  lefs  or  more  than  half  a  year,  accordingly  as  February 
is  reckoned,  or  not,  one  of  the  fix.     Lord  Coke,  in  his  report  of 

Catefby'e 
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hours  are  ufually  reckoned,  the  law  generally  rejecting  all 
fractions  of  a  day,  in  order  to  avoid  difputes  e.  Therefore, 
if  I  am  bound  to  pay  money  on  any  certain  day,  I  difcharge 
the  obligation  if  I  pay  it  before  twelve  o'clock  at  night  •,  after 
which  the  following  day  commences  (2).  But  to  return  to 
eftates  for  years. 

These  eftates  were  originally  granted  to  mere  farmers  or 
hufbandmen,  who  every  year  rendered  fome  equivalent  in 
money,  provifions,  or  other  rent,  to  the  leflbrs  or  landlords  : 
but,  in  order  to  encourage  them  to  manure  and  cultivate  the 
ground,  they  had  a  permanent  intereft  granted  them,  not 
determinable  at  the  will  of  the  lord.  And  yet  their  poffeffion 
was  efteemed  of  fo  little  confequence,  that  they  were  rather 
confidered  as  the  bailiffs  or  fervants  of  the  lord,  who  were  to  [  142  ] 
receive  and  account  for  the  profits  at  a  fettled  price,  than  as 
having  any  property  of  their  own.  And  therefore  they  were 
not  allowed  to  have  a  freehold  eftate  :  but  their  intereft  (fuch 
as  it  was)  vefted  after  their  deaths  in  their  executors,  who 
were  to  make  up  the  accounts  of  their  teftator  with  the  lord, 
and  his  other  creditors,  and  were  entitled  to  the  (lock  upon 

•  Co.  Litt.  135. 


Catefby's  cafe,  clearly  confiders  the  tempus  femeflre  to  be  fix  calendar 
months  (6  Co.  61.)  ;  yet  fir  George  Croke,  in  his  report  of  that 
cafe,  ftates  it  as  confidently  to  confifl  of  182  days  ;  and  in  neither 
report  is  the  difference  taken  notice  of.     Cro.  Jac.  167. 

From  the  cafes  in  3  Wilf.  21.  and  1  T.  R.  159.  it  appears  that  a 
notice  to  a  tenant  from  year  to  year  to  quit  the  premifes,  mufl  be 
half  a  year,  and  not  fix  calendar  months,  though  the  computation 
by  the  latter  would  be  more  fimple  and  convenient ;  and  that  was 
underftood  to  be  the  proper  notice  by  the  court  of  common  pleas 
in  2  Bl.  Rep.  1224.     See  p.  147.  n.  3. 

(2)  See  4  T.  R.  170.  where  there  was  a  difference  of  opinion  in 
the  court  upon  the  queflion,  whether  a  bill  of  exchange  could  be 
protefted  for  non-payment  on  the  fame  day  that  it  was  due,  or  the 
acceptor  had  the  whole  of  the  day  to  difcharge  it  in  ? 

6  the 
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the  farm.  The  lefTee's  eftate  might  alfo,  by  the  antient  law, 
be  at  any  time  defeated  by  a  common  recovery  fuffered  by 
the  tenant  of  the  freehold  f ;  which  annihilated  all  leafes  for 
years  then  fubfifting,  unlefs  afterwards  renewed  by  the  re- 
coveror,  whofe  title  was  fuppofed  fuperior  to  his  by  whom 
thofe  leafes  were  granted. 

While  eftates  for  years  were  thus  precarious,  it  is  no 
wonder  that  they  were  ufually  very  fhort,  like  our  modern 
leafes  upon  rack  rent ;  and  indeed  we  are  told  g  that  by  the 
antient  law  no  leafes  for  more  than  forty  years  were  allow- 
able, becaufe  any  longer  pofTeflion  (efpecially  when  given 
without  any  livery  declaring  the  nature  and  duration  of  the 
eftate)  might  tend  to  defeat  the  inheritance.  Yet  this  law, 
if  ever  it  exifted,  was  foon  antiquated  •,  for  we  may  obferve 
in  Madox's  collection  of  antient  inftruments,  fome  leafes 
for  years  of  a  pretty  early  date,  which  confiderably  exceed 
that  period  '' :  and  long  terms,  for  three  hundred  years  or  a 
thoufand,  were  certainly  in  ufe  in  the  time  of  Edward  III. ', 
and  probably  of  Edward  I.  k  But  certainly,  when  by  the 
ftatute  21  Hen.  VIII.  c.  15.  the  termor  (that  is,  he  who  is 
entitled  to  the  term  of  years)  was  protected  againft  thefe 
fictitious  recoveries,  and  his  intereft  rendered  fecure  and  per- 
manent, long  terms  began  to  be  more  frequent  than  before ; 
and  were  afterwards  extenfively  introduced,  being  found 
extremely  convenient  for  family  fettlements  and  mortgages : 
continuing  fubjedt,  however,  to  the  fame  rules  of  fucceflion, 
f  I4T  *1  and  with  the  fame  inferiority  to  freeholds,  as  when  they  were 
little  better  than  tenancies  at  the  will  of  the  landlord. 

Every  eftate  which  muft  expire  at  a  period  certain  and 
prefixed,  by  whatever  words  created,  is  an  eftate  for  years. 

f  Co.  Litt.  46.  146.  for  the  like  term,     A  D.   1429. 

e  Mirror,  c.  2.  §  27.     Co.  Litt.  45,  ....  Ibid.n0  248.  fol.  148.  for  fifty 

46.  years,  7  Edw.  IV. 

•>   Madox    Formulart    Anglican.    n°.  '  32  AIT.  pi.  6.       Bro.  Abr.  t.   mor- 

339. /»/.  140.    Demife  for  eighty  years,  dauncejior,  42.  /foliation,  6. 

21  Ric.ll Ibid,  n°.  245.  fol.  k  Stat,  of  mortmain,  7  Edw.  F. 

7  And 
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And  therefore  this  eftate  is  frequently  called  a  term,  terminus, 
becaufe  its  duration  or  continuance  is  bounded,  limited,  and 
determined  :  for  every  fuch  eftate  mull  have  a  certain  begin- 
ning, and  certain  end  '.  But  id  cerium  ejl,  quod  cerium  reddi 
potejl :  therefore  if  a  man  make  a  leafe  to  another,  for  fo 
many  years  as  J.  S.  (hall  name,  it  is  a  good  leafe  for  years  m ; 
for  though  it  is  at  prefent  uncertain,  yet  when  J.  S.  hath 
named  the  years,  it  is  then  reduced  to  a  certainty.  If  no  day 
of  commencement  is  named  in  the  creation  of  this  eftate,  it 
begins  from  the  making,  or  delivery,  of  the  leafe  n.  A  leafe 
for  fo  many  years  as  J.  S.  (hall  live,  is  void  from  the  begin- 
ning0 ;  for  it  is  neither  certain,  nor  can  ever  be  reduced  to 
a  certainty,  during  the  continuance  of  the  leafe.  And  the 
fame  do£trine  holds,  if  a  parfon  make  a  leafe  of  his  glebe  for 
fo  many  years  as  he  (hall  continue  parfon  of  Dale ;  for  this 
is  ftill  more  uncertain.  But  a  leafe  for  twenty  or  more  years, 
if  J.  S.  (hall  fo  long  live,  or  if  he  mould  fo  long  continue 
parfon,  is  good  p :  for  there  is  a  certain  period  fixed,  beyond 
which  it  cannot  laft  j  though  it  may  determine  fooner,  on  the 
death  of  J.  S.  or  his  ceafing  to  be  parfon  there. 

We  have  before  remarked,  and  endeavoured  to  aflign  the 
reafon  of,  the  inferiority  in  which  the  law  places  an  eftate  for 
years,  when  compared  with  an  eftate  for  life,  or  an  inherit- 
ance :  obferving,  that  an  eftate  for  life,  even  if  it  be  pur 
outer  vie,  is  a  freehold ;  but  that  an  eftate  for  a  thoufand 
years  is  only  a  chattel,  and  reckoned  part  of  the  perfonal 
eftate  q.  Hence  it  follows,  that  a  leafe  for  years  may  be  made 
to  commence  infuturo,  though  a  leafe  for  life  cannot.  As, 
if  I  grant  lands  to  Titius  to  hold  from  Michaelmas  next  for 
twenty  years,  this  is  good  ;  but  to  hold  from  Michaelmas  [  144  ] 
next  for  the  term  of  his  natural  life,  is  void.  For  no  eftate 
of  freehold  can  commence  in  futuro ;  becaufe- it  cannot  be 


'  Co.  Litt.  45.  °  Co.  Litt.  45. 

ra  6  Rep.  35.  p  Ibid. 

n  Co.  Litt.  46.  q  Jl'id.  46. 

created 
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created  at  common  law  without  livery  of  feifin,  or  corporal 
pofleflion  of  the  land  ;  and  corporal  pofTefiion  cannot  be  given 
of  an  eftate  now,  which  is  not  to  commence  now,  but  here- 
after r.  And,  becaufe  no  livery  of  feifin  is  neceflary  to  a  leafe 
for  years,  fuch  leflee  is  not  faid  to  be  feifed,  or  to  have  true 
legal  feifin  of  the  lands.  Nor  indeed  does  the  bare  leafe 
veft  any  eftate  in  the  leflee ;  but  only  gives  him  a  right  of 
entry  on  the  tenement,  which  right  is  called  his  interejl  in  the 
term,  or  interejfe  termini :  but  when  he  has  actually  fo  en- 
tered, and  thereby  accepted  the  grant,  the  eftate  is  then,  and 
not  before,  vefted  in  him,  and  he  is  pojfejfed,  not  properly  of 
the  land,  but  of  the  term  of  years  8  ;  the  pofleflion  or  feifin 
of  the  hind  remaining  ftill  in  him  who  hath  the  freehold. 
Thus  the  word,  term,  does  not  merely  fignify  the  time  fpe- 
cified  in  the  leafe,  but  the  eftate  alfo  and  intereft  that  pafles 
by  that  leafe  ;  and  therefore  the  term  may  expire,  during  the 
continuance  of  the  time ;  as  by  furrender,  forfeiture,  and 
the  like.  For  which  reafon  if  I  grant  a  leafe  to  A  for  the 
term  of  three  years,  and  after  the  expiration  of  the  faid  term, 
to  B  for  fix  years,  and  A  furrenders  or  forfeits  his  leafe  at 
the  end  of  one  year,  B's  intereft  (hall  immediately  take 
effect :  but  if  the  remainder  had  been  to  B  from  and  after  the 
expiration  of  the  faid  three  years,  or  from  and  after  the  ex- 
piration of  the  faid  time,  in  this  cafe  B's  intereft  will  not 
commence  till  the  time  is  fully  elapfed,  whatever  may 
become  of  A's  term  *. 

Tenant  for  term  of  years  hath  incident  to  and  infepa- 
rable  from  his  eftate,  unlefs  by  fpecial  agreement,  the  fame 
eftovers,  which  we  formerly  obferved  u  that  tenant  for  life 
was  entitled  to  ;  that  is  to  fay,  houfe-bote,  fire-bote,  plough- 
bote,  and  hay-botew;  terms  which  have  been  already  ex- 
plained x. 


5  Rep.  94.  u  pag.  12J. 

Co.  Litt.  46.  w  Co.  Litt.  45. 

Ibid.  45-  "  Pag-  35- 

With 
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With  regard  to  emblements,  or  the  profits  of  lands 
fowed  by  tenant  for  years,  there  is  this  difference  between 
him,  and  tenant  for  life  :  that  where  the  term  of  tenant  for  [  1 45  3 
years  depends  upon  a  certainty,  as  if  he  holds  from  midfum- 
mer  for  ten  years,  and  in  the  lafl  year  he  fows  a  crop  of  corn, 
and  it  is  not  ripe  and  cut  before  midfummer,  the  end  of  his 
term,  the  landlord  fhall  have  it  5  for  the  tenant  knew  the  ex- 
piration of  his  term,  and  therefore  it  was  his  own  folly  to 
fow  what  he  never  could  reap  the  profits  of y.  But  where  the 
leafe  for  years  depends  upon  an  uncertainty :  as,  upon  the 
death  of  a  lefTor,  being  himfelf  only  tenant  for  life,  or  being 
a  hufband  feifed  in  right  of  his  wife ;  or  if  the  term  of  years 
be  determinable  upon  a  life  or  lives ;  in  all  thefe  cafes  the 
eftate  for  years  not  being  certainly  to  expire  at  a  time  fore- 
known, but  merely  by  the  a£t  of  God,  the  tenant,  or  his 
executors,  (hall  have  the  emblements  in  the  fame  manner  that 
a  tenant  for  life  or  his  executors  fhall  be  entitled  thereto  z. 
Not  fo,  if  it  determine  by  the  a£l  of  the  party  himfelf :  as 
if  tenant  for  years  does  any  thing  that  amounts  to  a  for- 
feiture :  in  which  cafe  the  emblements  fhall  go  to  the  lefTor 
and  not  to  the  lefiee,  who  hath  determined  his  eftate  by  his 
own  default3. 

II.  The  fecond  fpecies  of  eftates  not  freehold,  are  eftates 
at  will.  An  eftate  at  will  is  where  lands  and  tenements  are 
let  by  one  man  to  another,  to  have  and  to  hold  at  the  will  of 
the  lefTor  ;  and  the  tenant  by  force  of  this  leafe  obtains 
pofleflionb.  Such  tenant  hath  no  certain  indefeafible  eftate, 
nothing  that  can  be  afligned  by  him  to  any  other ;  becaufe 
the  lefTor  may  determine  his  will,  and  put  him  out  when- 
ever he  pleafes.  But  every  eftate  at  will  is  at  the  will  of  both 
parties,  landlord  and  tenant  j  fo  that  either  of  them  may 
determine  his  will,  and  quit  his  connexions  with  the  other 


y  Litt.  §  68.  » ibid.  s$. 

z  Co.  Litt.  56.  h  Litt.  §  68. 

Vol.  II.  N  at 
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at  his  own  pleafurec  (3).  Yet  this  muft  be  underftood  with 
[  146  ]  fome  reftric-tion.  For  if  the  tenant  at  will  fows  his  land, 
and  the  landlord,  before  the  corn  is  ripe,  or  before  it  is 
reaped,  puts  him  out,  yet  the  tenant  fhall  have  the  emble- 
ments, and  free  ingrefs,  egrefs,  and  regrefs,  to  cut  and 
carry  away  the  profits a.  And  this  for  the  fame  reafon, 
upon  which  all  the  cafes  of  emblements  turn  •,  viz.  the  point 
of  uncertainty  :  fince  the  tenant  could  not  poflibly  know 
when  his  landlord  would  determine  his  will,  and  therefore 
could  make  no  provifion  againft  it ;  and  having  fown  the 
land,  which  is  for  the  good  of  the  public,  upon  a  reafonable 
prefumption,  the  law  will  not  fuffer  him  to  be  a  lofer  by  it. 
But  it  is  otherwife,  and  upon  reafon  equally  good,  where  the 
tenant  himfelf  determines  the  will ;  for  in  this  cafe  the  land- 
lord fhall  have  the  profits  of  the  land  e. 

What  act  does,  or  does  not,  amount  to  a  determination 
of  the  will  on  either  fide,  has  formerly  been  matter  of  great 
debate  in  our  courts.  But  it  is  now,  I  think,  fettled,  that 
(befides  the  exprefs  determination  of  the  leflbr's  will,  by 
declaring  that  the  leflee  fhall  hold  no  longer  :  which  muft 
either  be  made  upon  the  landf,  or  notice  muft  be  given  to 
the  lefTee g)  the  exertion  of  any  a£t  of  ownerfhip  by  the 
leflbr,  as  entering  upon  the  premifes  and  cutting  timber h, 
taking  a  diftrefs  for  rent  and  impounding  it  thereon  ',  or 
making  a  feoffment,  or  leafe  for  years  of  the  land  to  com- 
mence immediately  k ;  any  act  of  defertion  by  the  leflee,  as 


c  Co.  Litt.  S3.  b  1  Ventr.  248. 

rt  Ibid.  56.  h  Co.  Litt.  55. 

eIb;d.S5.  l  Ibid.  57. 

f  Ibid.  k  1  Ro!.  Abr.  86c.     2  Lev. 


(3)  Eftates  at  will  in  the  ftatute  of  frauds,  29  Car.  II.  c.  2. 
(and  perhaps  in  every  other  inftance)  are  now  properly  conitrued 
to  enure  as  a  tenancy  from  year  to  year.    8   T.  R.  3. 

affigning 
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afligning  his  eftate  to  another,  or  committing  wade,  which  is 
an  a£t  inconfiftent  with  fuch  a  tenure * ;  or,  which  is  injiar 
omnium,  the  death  or  outlawry  of  either  leflbr  or  leflee  m  ; 
puts  an  end  to  or  determines  the  eftate  at  will. 

The  law  is  however  careful,  that  no  fudden  determin- 
ation of  the  will  by  one  party  fhall  tend  to  the  manifeft  and 
unforefeen  prejudice  of  the  other.  This  appears  in  the  cafe 
of  emblements  before  mentioned  ;  and,  by  a  parity  of  reafon,  [  147  ] 
the  leflee,  after  the  determination  of  the  leflbr's  will,  fhall 
have  reafonable  ingrefs  and  egrefs  to  fetch  away  his  goods 
and  utenfils n.  And  if  rent  be  payable  quarterly,  or  half- 
yearly,  and  the  leflee  determines  the  will,  the  rent  fhall  be 
paid  to  the  end  of  the  current  quarter  or  half  year0.  And, 
upon  the  fame  principle,  courts  of  law  have  of  late  years 
leaned  as  much,  as  poflible  againft,  conflruing  demifes,  where 
no  certain  term  is  mentioned,  to  be  tenancies  at  will ;  but 
have  rather  held  them  to  be  tenancies  from  year  to  year  fo 
long  as  both  parties  pleafe,  efpecially  where  an  annual  rent 
is  referved :  in  which  cafe  they  will  not  fuffer  either  party 
to  determine  the  tenancy  even  at  the  end  of  the  year,  with- 
out reafonable  notice  to  the  other,  which  is  generally  under- 
stood to  be  fix  months  p.  (3) 

I  Co.  Litt.  55.  P  This  kind  of  leafe  was  in  ufe  as  long 
m  5  Kep.  116.  Co.  Litt.  57.  62.           ago  as  the  reign  of  Henry  VIII.  when  half 

II  Litt.  §  69.  a  year's  notice  feems  to  have  been  required 
0  Salk.  414.    1  Sid.  339,                       to  determine  it.  (T.13  Hen.  VIII.  15, 16.) 


(3)  See  page  141.  ante,  note  1.  The  learned  Judge,  in  the 
text,  tells  us,  the  notice  muft  he  fix  months,  and  in  the  note  half  a 
year ;  but  in  addition  to  the  authorities  referred  to  by  the  Editor 
in  note  i,  it  is  demy  an,  or  half  a  year,  in  the  13  Hen.  VIII.  15. 
The  notice  muft  be  to  quit  at  the  end  of  the  year.  1  T.  R.  159. 
The  time  fpecified  in  the  notice  will  be  prefumed  to  be  the  end 
of  the  year,  unlefs  the  contrary  is  fhewn.  lb.  If  the  notice  is 
not  good  for  one  year,  it  is  not  good  for  the  next,  it  being  fup- 
pofed  that  the  landlord  has  waived  it.     2  Bro.  161.     The  defeft 

N  2  of 
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There  is  one  fpecies  of  eftates  at  will  that  deferves  a 
more  particular  regard  than  any  other-,  and  that  is,  an  eftate 


of  notice  cannot  be  fet  up  by  a  tenant  who  controverts  the  title  of 
the  landlord.  lb. 

Wh^re  part  of  the  premifes  was  entered  upon  at  Candlemas,  and 
part  at  May -day,  but  the  rent  was  payable  at  Lady-day,  it  was 
held  that  a  notice  to  quit  half  a  year  before  Lady-day  was  fufficient 
for  the  whole.   2  BL  Rep.  1224. 

Though  the  tenant  does  not  object  to  the  infufficiency  of  the 
notice  at  the  time,  he  is  not  precluded  from  taking  advantage  of  it 
afterwards  at  the  trial.  4  T.  R.  361. 

A  delivery  of  the  notice  to  the  tenant's  maid-fervant  at  his 
houfe,  though  not  upon  the  premifes,  the  contents  of  which 
were  explained  to  her,  was  held  a  fufficient  fervice  of  the  notice,  as 
the  jury  might  prefume  that  me  gave  it  afterwards  to  her  mailer. 
4  T.  R.  464. 

A  miftake  in  the  notice  in  writing  1795  for  1796,  as  the  latter 
date  clearly  appeared  to  be  the  intention  of  the  parties  from  the 
converfation  which  paifed  upon  delivering  the  notice,  was  held 
not  to  invalidate  it.  7  T.  R.  64. 

It  is  now  determined,  that  if  a  landlord  gives  notice  to  quit, 
and  afterwards  receives  rent  for  the  time  fubfequent  to  the  end  of 
the  year,  it  is  a  waiver  of  the  notice,  it  being  a  clear  acknowledg- 
ment and  affirmance  of  the  tenancy.  6  T.  R.  219.  And  a  diftrefsfor 
fuch  rent  will  not  admit  of  any  other  explanation,  and  is  alfo  an 
unequivocal  waiver  of  the  notice.  H.  Bl.  Rep.  311. 

Where  a  parol  leafe  is  void,  with  refpeft  to  the  duration  of  the 
term  by  the  ftatute  of  frauds,  yet  the  tenant  holds  from  year  to 
year,  according  to  the  time  he  was  to  quit,  agreed  upon  by  that 
parol  leafe.  5  T.  R.  471. 

It  is  not  neceffary  to  give  notice  to  produce  the  original  notice 
to  quit,  but  a  copy  of  it  is  evidence.  Mr.  Juftice  Wilfon,  at  York, 
held  it  was  neceffary,  but  having  confulted  the  reft  of  the  judges, 
they  were  of  opinion  it  was  not  neceffary  ;  and  in  the  following 
year,  in  another  caufe  at  York,  he  decided  agreeably  to  that 
opinion. 

Mr.  Juftice  Chambre,  at  Carlifle,  1802,  after  debate  and  confi- 
deration,  held  the  fame  refpeding  a  notice  not  to  come  upon  the 

plivtv  tiff's 


Ch.  9.  of  Things.  147 

held  by  copy  of  court  roll :  or,  as  we'ufually  call  it,  a  copyhold 
eftate.  This,  as  was  before  obferved  q,  was  in  it's  original 
and  foundation  nothing  better  than  a  mere  eftate  at  will. 
But,  the  kindnefs  and  indulgence  of  succeffive  lords  of 
manors  having  permitted  thefe  eftates  to  be  enjoyed  by 
the  tenants  and  their  heirs,  according  to  particular  cuftoms 
eftablifhed  in  their  refpective  diftri&s ;  therefore,  though 
they  ftill  are  held  at  the  will  of  the  lord,  and  fo  are  in  ge- 
neral expreffed  in  the  court  rolls  to  be,  yet  that  will  is  qua- 
lified, reftrained,  and  limited,  to  be  exerted  according  to  the 
cuftom  of  the  manor.  This  cuftom  being  fuffered  to  grow 
up  by  the  lord,  is  looked  upon  as  the  evidence  and  inter- 
preter of  his  will :  his  will  is  no  longer  arbitrary  and  pre- 
carious ;  but  fixed  and  afcertained  by  the  cuftom  to  be 
the  fame,  and  no  other,  that  has  time  out  of  mind  been 
exercifed  and  declared  by  his  anceftors.  A  copyhold  tenant 
is  therefore  now  full  as  properly  a  tenant  by  the  cuftom  as 
a  tenant  at  will ;  the  cuftom  having  arifen  from  a  feries  of 
uniform   wills.     And    therefore    it    is  rightly   obferved  by 

q  pag.  93' 

plaintiffs  grounds  to  kill  game,  and  certified  that  it  was  a  wilful 
trefpafs.     See  vol.  3.  p.  215.  n.  6. 

So  a  copy  of  an  attorney's  bill,  delivered  to  the  defendant  may 
be  read  in  evidence  without  proof  of  notice  to  produce  the  origi- 
nal ;  the  nature  of  the  attion  in  thefe  cafes  being  equivalent  to 
fuch  notice.     2  Bof.  and  Pul.  237. 

It  does  not  feem  necefTary  that  a  notice  to  quit  a  tenancy  from 
year  to  year,  or  not  to  come  upon  another's  ground  to  purfue 
game,  fhould  be  in  writing  ;  but  perhaps  it  is  molt  convenient  to 
deliver  a  written  notice  by  a  witnefs  who  preferves  a  copy 
of  it. 

The  following  notice  to  a  tenant  from  year  to  year  to  quit,  was 
approved  by  Lord  Kenyon  : — "  To  quit  at  Lady-day,  or  at  the  end 
"  of  the  year  when  your  tenancy  expires,  and  if  there  is  not  fix 
"  months  between  the  time  of  the  delivery  of  this  notice  and  the 
"  end  of  this  prefent  year,  then  you  will  quit  at  the  end  of  the 
"  enfuing  year.'* 

N  3  Calthorpe, 
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Calthorpe r,  that  "  copyholders  and  cuftomary  tenants  dif- 
"  fer  not  fo  much  in  nature  as  in  name ;  for  although  fome 
"  be  called  copyholders,  fome  cuftomary,  fome  tenants  by 
"  the  virge,  fome  bafe  tenants,  fome  bond  tenants,  and 
"  fome  by  one  name  and  fome  by  another,  yet  do  they  all 
"  agree  in  fubftance  and  kind  of  tenure  •,  all  the  faid  lands 
"  are  holden  in  one  general  kind,  that  is,  by  cuftom  and 
"  continuance  of  time  ;  and  the  diver fity  of  their  names 
"  doth  not  alter  the  nature  of  their  tenure." 

Almost  every  copyhold  tenant  being  therefore  thus  te- 
nant at  the  will  of  the  lord  according  to  the  cuftom  of  the 
manor ;  which  cuftoms  differ  as  much  as  the  humour  and 
temper  of  the  refpettive  antient  lords,  (from  whence  we 
may  account  for  their  great  variety,)  fuch  tenant,  I  fay, 
may  have,  fo  far  as  the  cuftom  warrants,  any  other  of  the 
eftates  or  quantities  of  intereft,  which  we  have  hitherto 
confidered,  or  may  hereafter  confider,  and  hold  them  united 
with  this  cuftomary  eftate  at  will.  A  copyholder  may,  in 
many  manors,  be  tenant  in  fee-fimple,  in  fee-tail,  for  life, 
by  the  curtefy,  in  dower,  for  years,  at  fufferance,  or  on 
condition  :  fubject  however  to  be  deprived  of  thefe  eftates 
upon  the  concurrence  of  thofe  circumftances  which  the  will 
of  the  lord,  promulgated  by  immemorial  cuftom,  has  declared 
to  be  a  forfeiture  or  abfolute  determination  of  thofe  inte- 
rests ;  as  in  fome  manors  the  want  of  iffue  male,  in  others 
the  cutting  down  timber,  the  non-payment  of  a  fine,  and 
the  like.  Yet  none  of  thefe  interefts  amount  to  a  freehold  j 
for  the  freehold  of  the  whole  manor  abides  always  in  the 
lord  only  %  who  hath  granted  out  the  ufe  and  occupation, 
but  not  the  corporeal  feifin  or  true  legal  pofleffion,  of  certain 
parcels  thereof,  to  thefe  his  cuftomary  tenants  at  will. 

The  reafon  of  originally  granting  out  this  complicated 
kind  of  intereft,  fo  that  the  fame  man  {hall,  with  regard  to 
the  fame  land,  be   at  one  and  the  fame  time  tenant  in  fee- 

r  On  copyholds,  51.  54.  *  Litt.  §  81.     a  Inft.  32J 

fimple 
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fimple  and  alfo  tenant  at  the  lord's  will,  feems  to  have  arifen 
from  the  nature  of  villenage  tenure ;  in  which  a  grant  of  [  149  ] 
any  eflate  of  freehold,  or  even  for  years  absolutely,  was  an 
immediate  enfranchisement  of  the  villein  l.  The  lords  there- 
fore, though  they  were  willing  to  enlarge  the  intereft  of 
their  villeins,  by  granting  them  eftates  which  might  endure 
for  their  lives,  or  fometimes  be  defcendible  to  their  iflue, 
yet  not  caring  to  manumit  them  entirely,  might  probably 
fcruple  to  grant  them  any  abfolute  freehold  \  and  for  that 
reafon  it  feems  to  have  been  contrived,  that  a  power  of  re- 
fumption  at  the  will  of  the  lord  mould  be  annexed  to  thefe 
grants,  whereby  the  tenants  were  flill  kept  in  a  flate  of 
villenage,  and  no  freehold  at  all  was  conveyed  to  them  in 
their  refpe£live  lands :  and  of  courfe,  as  the  freehold  of  all 
lands  muft  neceffarily  reft  and  abide  fomewhere,  the  law 
fuppofed  it  flill  to  continue  and  remain  in  the  lord.  Af- 
terwards, when  thefe  villeins  became  modern  copyholders, 
and  had  acquired  by  cuftom  a  fure  and  indefeafible  eflate 
in  their  lands,  on  performing  their  ufual  fervices,  but  yet 
continued  to  be  flyled  in  their  admiflions  tenants  at  the  will 
of  the  lord,  —  the  law  flill  fuppofed  it  anabfurdity  to  allow, 
that  fuch  as  were  thus  nominally  tenants  at  will  could 
have  any  freehold  intereft  ;  and  therefore  continued  and 
now  continues  to  determine,  that  the  freehold  of  lands 
fo  holden  abides  in  the  lord  of  the  manor,  and  not  in  the 
tenant ;  for  though  he  really  holds  to  him  and  his  heirs  for 
ever,  yet  he  is  alfo  /aid  to  hold  at  another's  will.  But 
with  regard  to  certain  other  copyholders  of  free  or  privileged 
tenure,  which  are  derived  from  the  ancient  tenants  in  villein- 
focage  ",  and  are  not  faid  to  hold  at  the  will  of  the  lord>  but 
only  according  to  the  cujlom  of  the  manor,  there  is  no  fuch  ab- 
furdity  in  allowing  them  to  be  capable  of  enjoying  a  free- 
hold intereft  :  and  therefore  the  law  doth  not  fuppofe  the 
freehold  of  fuch  lands  to  reft   in   the  lord  of  whom   they 

«  Mirr.  c.  3.  §  28.     Litt.  §  204,5,6.  u  See  page  98,  ts'c. 

N  4  are 
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are  holden,  but  in  the  tenants  themselves v ;  who  are  fome- 
times  called  cujlomary  freeholders,  being  allowed  to  have  a 
freehold  interejl,  though  not  a  freehold  tenure. 

r  j  -0  1  However,  in  common  cafes,  copyhold  eftates  are  ftill 
ranked  (for  the  reafons  above  mentioned)  among  tenancies 
at  will ;  though  cuflom,  which  is  the  life  of  the  common 
law,  has  eftablifhed  a  permanent  property  in  the  copy- 
holders, who  were  formerly  nothing  better  than  bondmen, 
equal  to  that  of  the  lord  himfelf,  in  the  tenements  holden 
of  the  manor ;  nay  fometimes  even  fuperior ;  for  we  may 
now  look  upon  a  copyholder  of  inheritance,  with  a  fine 
certain,  to  be  little  inferior  to  an  abfolute  freeholder  in 
point  of  intereft,  and  in  other  refpe£ts,  particularly  in  the 
clearnefs  and  fecurity  of  his  title,  to  be  frequently  in  a  bet- 
ter fituation. 

III.  An  eftate  at  fufferances  is  where  one  comes  into  pof- 
feflion  of  land  by  lawful  title,  but  keeps  it  afterwards  with- 
out any  title  at  all.  As,  if  a  man  takes  a  leafe  for  a  year, 
and  after  a  year  is  expired  continues  to  hold  the  premifes 
without  any  frefh  leave  from  the  owner  of  the  eftate. 
Or,  if  a  man  maketh  a  leafe  at  will  and  dies,  the  eftate  at 
will  is  thereby  determined :  but  if  the  tenant  continueth 
pofleffion    he  is  tenant  at  fufterance w  (4).     But,   no   man 

v  Fitz.  Abr.  tit.  corone.  310.  cujlom.  Abr.  562.      aVentr.  143.     Carth.432. 

12  Bro.  Abr.  tit.  cujiom.  a.  1 7.  tenant  Lord  Raym.  1225. 
per  copie.  22.  9  Rep.  76.  Co.  Litt.  59.  w  Co.  Litt.  57. 
Co.  Copyh.  §  32.  Cro.  Car.  229.  1  Roll. 


(4)  A  leafe  at  will  being  now  confidered  a  leafe  from  year  to 
year,  which  cannot  be  vacated  without  half  a  year's  notice  to 
quit,  upon  the  death  of  the  leflbr  the  tenant  cannot  be  ejected 
without  half  a  year's  notice  from  his  heir.  2  T.  R.  159.  And 
it  has  alfo  been  decided  that  it  is  neceflary  to  give  that  notice  to 
the  perfonal  reprefentative  of  the  lefTee.     3  Wilf.  25. 

can 
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can  be  tenant  at  fufferance  againft  the  king,  to  whom  no 
laches,  or  neglect  in  not  entering  and  oufting  the  tenant, 
is  ever  imputed  by  law ;  but  his  tenant,  fo  holding  over,  is 
confidered  as  an  abfolute  intruder  x.  But,  in  the  cafe  of  a 
fubjecl:,  this  eftate  may  be  deftroyed  whenever  the  true 
owner  fhall  make  an  actual  entry  on  the  lands  and  ouft  the 
tenant :  for,  before  entry,  he  cannot  maintain  an  adlion  of 
trefpafs  againft  the  tenant  by  fufferance,  as  he  might  againft 
a  ftranger  y  :  and  the  reafon  is,  beaufe  the  tenant  being  once 
in  by  a  lawful  title,  the  law  (which  prefumes  no  wrong  in 
any  man)  will  fuppofe  him  to  continue  upon  a  title  equally 
lawful ;  unlefs  the  owner  of  the  land  by  fome  public  and 
avowed  act,  fuch  as  entry  is,  will  declare  his  continuance  to 
be  tortious,  or,  in  common  language,  wrongful. 

Thus  ftands  the  law,  with  regard  to  tenants  by  fufferance, 
and  landlords  are  obliged  in  thefe  cafes  to  make  formal  en- 
tries upon  their  lands2,  and  recover  poffeffion  by  the  legal  [  151  ] 
procefs  of  ejectment ;  and  at  the  utmoft,  by  the  common 
law,  the  tenant  was  bound  to  account  for  the  profits  of  the 
land  fo  by  him  detained.  But  now,  by  ftatute  4  Geo.  II. 
c.  28.  in  cafe  any  tenant  for  life  or  years,  or  other  perfon 
claiming  under  or  by  collufion  with  fuch  tenant,  fhall  wil- 
fully hold  over  after  the  determination  of  the  term,  and 
demand  made  and  notice  in  writing  given,  by  him  to  whom 
the  remainder  or  reverfion  of  the  premifes  fhall  belong,  for 
delivering  the  poffeffion  thereof ;  fuch  perfon,  fo  holding 
over  or  keeping  the  other  out  of  pofTefTion,  fhall  pay  for  the 
time  he  detains  the  lands,  at  the  rate  of  double  their  yearly 
value.  And,  by  ftatute  11  Geo.  II.  c.  19.  in  cafe  any  te- 
nant, having  power  to  determine  his  leafe,  fhall  give  notice 
of  his  intention  to  quit  the  premifes,  and  fhall  not  deliver 
up  the  poffeffion  at  the  time  contained  in  fuch  notice,  he 
{hall  thenceforth  pay  double  the  former  rent,  for  fuch  time 
as  he  continues  in   poffeffion.     Thefe  ftatutes  have  almoft 

*  Co.  Litt.  57.  y  Ibid'  z  5  Mod.  384. 
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put  an  end  to  the  practice  of  tenancy  by  fufferance,  unlefs 
with  the  tacit  confent  of  the  owner  of  the  tenement  (5). 


(5)  Where  a  tenant  has  a  leafe  for  a  term  certain,  and  holds 
over  after  the  expiration  of  it,  it  is  not  necefTary  for  the  landlord 
to  give  him  any  notice  to  quit,  in  order  to  recover  pofleflion  by 
eje&ment.  1  T.  R.  53.  162.  But  if  the  landlord  afterwards  receives 
rent,  or  does  any  aft  by  which  he  proves  hisaflent  to  the  continuance 
of  the  tenant,  this  turns  the  eftate  at  fufferance  into  a  tenancy 
from  year  to  year.  The  notice  by  4  Geo.  II.  c.  28.  may  be  given 
previous  to  the  end  of  the  term.  BL  Rep.  1075.  ^ut  ^  mould 
think  that  it  may  alfo  be  given  afterwards,  though  the  double 
value  could  only  be  recovered  from  the  delivery  of  the  notice,  and 
demand  of  poffeflion.  The  double  value  may  be  recovered  though 
it  is  not  mentioned  in  the  notice  to  quit.  1  T.  R.  53.  The  notice 
by  the  landlord  mufl  be  in  writing  ;  but  that  by  the  tenant,  under 
11  Geo.  II.  c.  19.  may  be  parol.  3  Bur.  1603.  The  double 
value  can  only  be  recovered  by  action  of  debt ;  but  the  double 
rent  may  be  recovered  by  diftrefs  or  otherwife,  like  fingle  rent. 
1  BL  535.  No  length  of  time  is  necefTary  to  the  validity  of  thefe 
notices  under  the  llatutes,  to  entitle  the  landlord  to  double  value. 

If  the  tenant  hold  over  after  the  expiration  of  his  term,  or 
after  the  end  of  the  year,  when  he  has  had  a  proper  notice  to  quit, 
the  landlord  may  turn  his  cattle  upon  the  premifes,  but  without 
force,  and  the  cattle  cannot  be  diftrained,  as  damage  feafant  by  the 
tenant.  7  ZL  i2.  43 1  - 
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CHAPTER    THE    TENTH. 


of  ESTATES   upon   CONDITION. 


BESIDES  the  feveral  divifions  of  eftates,  in  point  of 
intereft,  which  we  have  confidered  in  the  three  pre- 
ceding chapters,  there  is  alfo  another  fpecies  ftill  remaining, 
which  is  called  an  eftate  upon  condition  ;  being  fuch  whofe 
exiftence  depends  upon  the  happening  or  not  happening  of 
fome  uncertain  event,  whereby  the  eftate  may  be  either 
originally  created,  or  enlarged,  or  finally  defeated a.  And 
thefe  conditional  eftates  I  have  chofen  to  referve  till  laft, 
becaufe  they  are  indeed  more  properly  qualifications  of  other 
eftates,  than  a  diftinct  fpecies  of  themfelves  ;  feeing  that  any 
quantity  of  intereft,  a  fee,  a  freehold,  or  a  term  of  years, 
may  depend  upon  thefe  provifional  reftri&ions.  Eftates, 
then,  upon  condition,  thus  underftood,  are  of  two  forts : 
I.  Eftates  upon  condition  implied :  2.  Eftates  upon  condition 
expreffed :  under  which  laft  may  be  included,  3.  Eftates  held 
in  vadio,  gage,  or  pledge :  4.  Eftates  by  Jlatute  merchant,  or 
Jlatute Jlaple ;  5.  Eftates  held  by  elegit. 

I.  Estates  upon  condition  implied  in  law,  are  where  a 
grant  of  an  eftate  has  a  condition  annexed  to  it  infeparably, 
from  its  effence  and  conftitution,  although  no  condition  be 
expreffed  in  words.  As  if  a  grant  be  made  to  a  man  of  an 
office,  generally,  without  adding  other  words ;  the  law 
tacitly  annexes  hereto  a  fecret  condition,  that  the  grantee 
fhall  duly  execute  his  office  b,  on  breach  of  which  condition 

a  Co.Litt,  aoi.  b  Litt.  §  378. 
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it  is  lawful  for  the  grantor,  or  his  heirs,  to  ouft  him,  and 
grant  it  to  another  perfon'.  For  an  office,  either  public 
or  private,  may  be  forfeited  by  mif-ufer  or  non-ufer,  both  of 
which  are  breaches  of  this  implied  condition,  i.  By  mif-ufer, 
or  abufe-,  as  if  a  judge  takes  a  bribe,  or  a  park-keeper  kills 
deer  without  authority.  2.  By  non-iifer,  or  neglect ;  which 
in  public  offices,  that  concern  the  adminiftration  of  juftice, 
or  the  commonwealth,  is  of  itfelf  a  direct  and  immediate 
caufe  of  forfeiture ;  but  non-ufer  of  a  private  office  is  no 
caufe  of  forfeiture,  unlefs  fome  fpecial  damage  is  proved  to 
be  occafioned  thereby d.  For  in  the  one  cafe  delay  muft 
neceffarily  be  occafioned  in  the  affairs  of  the  public,  which 
require  a  conftant  attention  :  but,  private  offices  not  requiring 
fo  regular  and  unremitted  a  fervice,  the  temporary  neglect 
of  them  is  not  neceffarily  productive  of  mifchief:  upon 
which  account  fome  fpecial  lofs  muft  be  proved,  in  order  to 
vacate  thefe.  Franchifes  alfo,  being  regal  privileges  in  the 
hands  of  a  fubject,  are  held  to  be  granted  on  the  fame  con- 
dition of  making  a  proper  ufe  of  them  j  and  therefore  they 
may  be  loft  and  forfeited,  like  offices,  either  by  abufe  or  by 
neglect e. 

Upon  the  fame  principle  proceed  all  the  forfeitures  which 
are  given  by  law  of  life  eftates  and  others  ;  for  any  acts  done 
by  the  tenant  himfelf,  that  are  incompatible  with  the  eftate 
which  he  holds.  As  if  tenants  for  life  or  years  enfeoff  a 
ftranger  in  fee-fimple  :  this  is,  by  the  common  law,  a  for- 
feiture of  their  feveral  eftates  ;  being  a  breach  of  the  condi- 
tion which  the  law  annexes  thereto,  viz.  that  they  (hall  not 
attempt  to  create  a  greater  eftate  than  they  themfelves  are 
entitled  to  f .  So  if  any  tenants  for  years,  for  life,  or  in  fee, 
commit  a  felony  ;  the  king  or  other  lord  of  the  fee  is  entitled 
to  have  their  tenements,  becaufe  their  eftate  is  determined 
by  the  breach  of  the  condition,  "  that  they  fhall  not  commit 
"  felony,"  which  the  law  tacitly  annexes  to  every  feodal 
donation. 

c  Litt.  §  379.  e  9  Rep.5c. 

d  Co.  LHt.  233.  f  Co.  Litt.  215. 

II.  An 
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II.  An  eftate  on  condition  expreffed  in  the  grant  itfelf  is 
where  an  eftate  is  granted,  either  in  fee-fimple  or  otherwife, 
with  an  exprefs  qualification  annexed,  whereby  the  eftate 
granted  fhall  either  commence,  be  enlarged,  or  be  defeated, 
upon  performance  or  breach  of  fuch  qualification  or  con- 
ditions.    Thefe  conditions  are  therefore  either  precedent,  or 
fubfequent.     Precedent  are  fuch  as  muft  happen  or  be  per- 
formed before  the  eftate  can  veft  or  be  enlarged :  fubfequent 
are  fuch,  by  the  failure  or  non-performance  of  which  an 
eftate  already  veiled  may  be  defeated.     Thus,  if  an  eftate  for 
life  be  limited  to  A  upon  his  marriage  with  B,  the  marriage 
is  a  precedent  condition,  and  till  that  happens  no  eftate  h  is 
vefted  in  A.     Or,  if  a  man  grant  to  his  leffee  for  years, 
that  upon  payment  of  a  hundred  marks  within  the  term  he 
fhall  have  the  fee,  this  alfo  is  a  condition  precedent,  and  the 
fee-fimple  paffeth  not  till  the  hundred  marks  be  paid '.     But 
if  a  man  grant  an  eftate  in  fee-fimple,  referving  to  himfelf 
and  his  heirs  a  certain  rent  \  and  that  if  fuch  rent  be  not 
paid  at  the  times  limited,  it  fhall  be  lawful  for  him  and  his 
heirs  to  re-enter,  and   avoid   the    eftate  :  in    this  cafe   the 
grantee  and  his  heris  have  an  eftate  upon  condition  fubfe- 
quent, which  is  defeafible  if  the  condition  be  not  ftri&ly 
performed  k.     To  this  clafs  may  alfo  be  referred  all  bafe  fees, 
and  fee-fimples  conditional  at  the  common  law  '.     Thus  an 
eftate  to  a  man  and  his  heirs,  tenants  of  the  manor  of  Dale, 
is  an  eftate  on  condition  that  he   and   his   heirs   continue 
tenants  of  that  manor.     And  fo,  if  a  perfonal  annuity  be 
granted  at  this  day  to  a  man  and  the  heirs  of  his  body,  as 
this  is  no  tenement  within  the  ftatute  of  Weftminfter  the 
fecond,  it  remains,  as  at  common  law,  a  fee-fimple  on  con- 
dition that  the  grantee  has  heirs  of  his  body.     Upon  the 
fame  principle  depend  all  the  determinable  eftates  of  freehold, 
which  we  mentioned  in  the  eighth  chapter  :  as  durante  vidui- 
tate,  Isfc. :  thefe  are  eftates  upon  condition  that  the  grantees 
do  not  marry,  and  the  like.  And,  on  the  breach  of  any  of  thefe 

'    *  Co.  Litt.  201.  k  Litt.  §  325. 

h  Show.  Pari.  Caf.  83,  &c.  '  See  pa?.  109,  no,  III. 

1  Co.  Litt.  217. 

fubfe- 
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fubfequent  conditions,  by  the  failure  of  thefe  contingencies  ; 
by  the  grantee's  not  continuing  tenant  of  the  manor  of  Dale, 
by  not  having  heirs  of  his  body,  or  by  not  continuing  fole  •, 
the  eftates  which  were  refpectively  veiled  in  each  grantee  are 
wholly  determinable  and  void. 

A  distinction  is  however  made  between  a  condition  in 
deed  and  a  limitation,  which  Littleton  m  denominates  alfo  a 
condition  in  law.  For  when  an  eftate  is  fo  exprefsly  confined 
and  limited  by  the  words  of  it's  creation,  that  it  cannot  en- 
dure for  any  longer  time  than  till  the  contingency  happens 
upon  which  the  eftate  is  to  fail,  this  is  denominated  a  limi- 
tation :  as  when  land  is  granted  to  a  man  fo  long  as  he  is  par- 
fon  of  Dale,  or  while  he  continues  unmarried,  or  until  out 
of  the  rents  and  profits  he  (hall  have  made  500/.  and  the 
like  n  .  In  fuch  cafe  the  eftate  determines  as  foon  as  the  con- 
tingency happens  (when  he  ceafes  to  be  parfon,  marries  a 
wife,  or  has  received  the  500/.),  and  the  next  fubfequent 
eftate,  which  depends  upon  fuch  determination,  becomes  im- 
mediately vefted,  without  any  act  to  be  done  by  him  who  is 
next  in  expectancy.  But  when  an  eftate  is,  ftri£Uy  fpeak- 
ing,  upon  condition  in  deed  (as  if  granted  exprefsly  upon  condi- 
tion to  be  void  upon  the  payment  of  40/.  by  the  grantor,  or 
fo  that  the  grantee  continues  unmarried,  ox  provided  he  goes 
to  York,  isfc.  °),  the  law  permits  it  to  endure  beyond  the 
time  when  fuch  contingency  happens,  unlefs  the  grantor  or 
his  heirs  or  affigns  take  advantage  of  the  breach  of  the  con- 
dition, and  make  either  an  entry  or  a  claim  in  order  to  avoid 
the  eftate  p.  Yet,  though  ftricl.  words  of  condition  be  ufed  in 
the  creation  of  the  eftate,  if  on  breach  of  the  condition  the 
eftate  be  limited  over  to  a  third  perfon,  and  does  not  imme- 
diately revert  to  the  grantor  or  his  reprefentatives  (as  if  an 
eftate  be  granted  by  A  to  B,  on  condition  that  within  two 
years  B  intermarry  with  C,  and  on  failure  thereof  then  to  D 
and  his  heirs),  this  the  law  conftrues  to  be  a  limitation  and 

m  §  380. 1  Inft.  234.  p  Litt.  §  347.     Stat.  33  Hen.  VIII, 

n  10  Rep.  41.  c.  34. 

I  Ibid.  41. 

not 
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not  a  condition  1  :  becaufe  if  it  were  a  condition,  then,  upon 
the  breach  thereof,  only  A  or  his  reprefentatives  could  avoid 
the  eftate  by  entry,  and  fo  D's  remainder  might  be  defeated 
by  their  neglecting  to  enter  ;  but,  when  it  is  a  limitation,  the 
eftate  of  B  determines,  and  that  of  D  commences,  and  he 
may  enter  on  the  lands,  the  inftant  that  the  failure  happens. 
So  alfo,  if  a  man  by  his  will  devifes  land  to  his  heir  at  law, 
on  condition  that  he  pays  a  fum  of  money,  and  for  non- 
payment devifes  it  over,  this  mall  be  confidered  as  a  limit- 
ation ;  otherwife  no  advantage  could  be  taken  of  the  non-pay- 
ment, for  none  but  the  heir  himfelf  could  have  entered  for 
a  breach  of  condition r. 

In  all  thefe  inftances,  of  limitations  or  conditions  fubfe- 
quent,  it  is  to  be  obferved,  that  fo  long  as  the  condition, 
either  exprefs  or  implied,  either  in  deed  or  in  law,  remains 
unbroken,  the  grantee  may  have  an  eftate  of  freehold,  pro- 
vided the  eftate  upon  which  fuch  condition  is  annexed  be  in 
itfelf  of  a  freehold  nature;  as  if  the  original  grant  exprefs 
either  an  eftate  of  inheritance,  or  for  life;  or  no  eftate  at  all, 
which  is  conftructively  an  eftate  for  life.  For,  the  breach  of 
thefe  conditions  being  contingent  and  uncertain,  this  uncer- 
tainty preferves  the  freehold s ;  becaufe  the  eftate  is  capable 
to  lait  for  ever,  or  at  leaft  for  the  life  of  the  tenant,  fuppofing 
the  condition  to  remain  unbroken.  But  where  the  eftate  is 
at  the  utmoft  a  chattel  intereft,  which  muft  determine  at  a 
time  certain,  and  may  determine  fooner  (as  a  grant  for 
ninety-nine  years,  provided  A,  B,  and  C,  or  the  furvivor 
of  them,  (hall  fo  long  live),  this  ftill  continues  a  mere 
chattel,  and  is  not,  by  fuch  it's  uncertainty,  ranked  among 
eftates  of  freehold. 

These  exprefs  conditions,  if  they  be  impojfible  at  the  time 
of  their  creation,  or  afterwards  become  impoflible  by  the  act 
of  God  or  the  act  of  the  feoffor  himfelf,  or  if  they  be  contrary 
to  law,  or  repugnant  to  the  nature  of  the  eftate,  are  void. 

1  1  Ventr.  202.  s  Co.  Litt.  42. 

r  Cro.  Eliz.  205.     1  Roll.  Abr.  411. 

In 
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In  any  of  which  cafes,  if  they  be  conditions  fubfequent,  that 
is,  to  be  performed  after  the  eftate  is  vefted,  the  eftate  fhall 
become  abfolute  in  the  tenant.  As,  if  a  feoffment  be  made 
to  a  man  in  fee-fimple,  on  condition  that  unlefs  he  goes  to 
Rome  in  twenty-four  hours  ;  or  unlefs  he  marries  with  Jane 
S.  by  fuch  a  day  ;  (within  which  time  the  woman  dies,  or 
the  feoffor  marries  her  himfelf  •,)  or  unlefs  he  kills  another  ; 
or  in  cafe  he  alienes  in  feej  that  then  and  iri  any  of  fuch 
cafes  the  eftate  fhall  be  vacated  and  determine:  here  the 
condition  is  void,  and  the  eftate  made  abfolute  in  the  feoffee. 
For  he  hath  by  the  grant  the  eftate  vefted  in  him,  which 
fhall  not  be  defeated  afterwards  by  a  condition  either  impof- 
fible,  illegal,  or  repugnant l.  But  if  the  condition  be  prece- 
dent, or  to  be  performed  before  the  eftate  vefts,  as  a  grant  to 
a  man  that,  if  he  kills  another  or  goes  to  Rome  in  a  day,  he 
fhall  have  an  eftate  in  fee  ;  here,  the  void  condition  being 
precedent,  the  eftate  which  depends  thereon  is  alfo  void,  and 
the  grantee  fhall  take  nothing  by  the  grant :  for  he  hath  no 
eftate  until  the  condition  be  performed". 

There  are  fome  eftates  defeafible  upon  condicion  fubfe- 
quent, that  require  a  more  peculiar  notice.     Such  are, 

III.  Estates  held  in  vadio,  in  gage,  or  pledge :  which, 
are  of  two  kinds,  vivum  vadium,  or  living  pledge ;  and 
mortuum  vadium,  dead  pledge,  or  mortgage. 

Vivum  vadium,  or  living  pledge,  is  when  a  man  borrows 
a  fum  (fuppofe  200/.)  of  another  ;  and  grants  him  an  eftate, 
as  of  20/.  per  annum,  to  hold  till  the  rents  and  profits  fhall 
repay  the  fum  fo  borrowed.  This  is  an  eftate  conditioned  to 
be  void,  as  foon  as  fuch  fum  is  raifed.  And  in  this  cafe  the 
land  or  pledge  is  faid  to  be  living ;  it  fubfifts,  and  furvives 
the  debt ;  and  immediately  on  the  difcharge  of  that,  refults 
back  to  the  borrower  w.  But  mortuum  vadium,  a  dead  pledge, 
or  mortgage  (which  is  much  more  common  than  the  other), 
is  where  a  man  borrows  of  another  a  fpecific  fum  (<?.  g.  200/.) 

!  Co,  Litt.  ao6.  u  Ibid.  »  Ibid.  aoj. 

and 
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and  grants  him  an  eftate  in  fee,  on  condition  that  if  he,  the 
mortgagor,  fhall  repay  the  mortgagee  the  faid  fum  of  200/. 
on  a  certain  day  mentioned  in  the  deed,  that  then  the  mort- 
gagor may  re-enter  on  the  eftate  fo  granted  in  pledge ;  or, 
as  is  now  the  more  ufual  way,  that  then  the  mortgagee  (hall 
reconvey  the  eftate  to  the  mortgagor  :  in  this  cafe,  the  land, 
which  is  fo  put  in  pledge,  is  by  law,  in  cafe  of  non-payment 
at  the  time  limited,  for  ever  dead  and  gone  from  the  mort- 
gagor ;  and  the  mortgagee's  eftate  in  the  lands  is  then  no 
longer  conditional,  but  abfolute.  But,  fo  long  as  it  con- 
tinues conditional,  that  is,  between  the  time  of  lending  the 
money,  and  the  time  allotted  for  payment,  the  mortgagee  is 
called  tenant  in  mortgage  *.  But  as  it  was  formerly  a 
doubt y,  whether,  by  taking  fuch  eftate  in  fee,  it  did  not 
become  liable  to  the  wife's  dower,  and  other  incumbrances, 
of  the  mortgagee,'{though  that  doubt  has  been  long  ago  over- 
ruled by  our  courts  of  equity z),  it  therefore  became  ufual  to 
grant  only  a  long  term  of  years  by  way  of  mortgage ;  with 
condition  to  be  void  on  repayment  of  the  mortgage-money : 
which  courfe  has  been  fince  pretty  generally  continued, 
principally  becaufe  on  the  death  of  the  mortgagee  fuch  term 
becomes  veiled  in  his  perfonal  reprefentatives,  who  alone  are 
entitled  in  equity  to  receive  the  money  lent,  of  whatever  na- 
ture the  mortgage  may  happen  to  be. 

As  foon  as  the  eftate  is  created,  the  mortgagee  may  im- 
mediately enter  on  the  lands  •,  but  is  liable  to  be  difpofTeffed, 
upon  performance  of  the  condition  by  payment  of  the  mort- 
gage-money at  the  day  limited.  And  therefore  the  ufual  way 
is  to  agree  that  the  mortgagor  fhall  hold  the  land  till  the  day 
affigned  for  payment ;  when,  in  cafe  of  failure,  whereby  the 
eftate  becomes  abfolute,  the  mortgagee  may  enter  upon  it 
and  take  pofleffion,  without  any  poffibility  at  laiv  of  being 
afterwards  evicted  by  the  mortgagor,  to  whom  the  land  is 
now  for  ever  dead.  But  here  again  the  courts  of  equity  in- 
terpofe  j  and,  though  a  mortgage  be  thus  forfeited,  and  the 

*  Litt.  §  332.  *  Hardr.  466. 

t  Ibid.  §  357.     Cro.  Car.  191. 
Vol.  II.  O  eftate 
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eftate  abfolutely  veiled  in  the  mortgagee  at  the  common 
law,  yet  they  will  confider  the  real  value  of  the  tenements 
compared  with  the  fum  borrowed.  And,  if  the  eltate  be  of 
greater  value  than  the  fum  lent  thereon,  they  will  allow  the 
mortgagor  at  any  reafonable  time  to  recall  or  redeem  his 
eftate (i);  paying  to  the  mortgagee  his  principal,  intereft,  and 
expenfes :  for  otherwife,  in  ftriclnefs  of  law,  an  eftate  worth 
iooo/.  might  be  forfeited  for  non-payment  of  ioo/.  or  a 
lefs  fum.  This  reafonable  advantage,  allowed  to  mort- 
gagors, is  called  the  equity  of  redemption :  and  this  enables  a 
mortgagor  to  call  on  the  mortgagee,  who  has  poffeffion  of 
his  eftate,  to  deliver  it  back  and  account  for  the  rents  and 
profits  received,  on  payment  cf  his  whole  debt  and  intereft ; 
thereby  turning  the  inortuum  into  a  kind  of  vivum  vadium, 
But,  on  the  other  hand,  the  mortgagee  may  either  compel 
the  fale  of  the  eftate,  in  order  to  get  the  whole  of  his  money 
immediately  ;  or  elfe  call  upon  the  mortgagor  to  redeem  his 
eftate  prefently,  or  in  default  thereof,  to  be  for  ever foreclofed 
from  redeeming  the  fame;  that  is,  to  lofe  his  equity  of 
redemption  without  poilibility  of  recall.  And  alfo,  in  fome 
cafes  of  fraudulent  mortgages  %  the  fraudulent  mortgagor 
forfeits  all  equity  of  redemption  whatfoever  (2).  It  is  not  how- 

a  Stat.  4&  5  W.&  M.  c.  16. 

( 1 )  In  general,  if  the  mortgagee  has  been  twenty  years  in  pof- 
feffion, the  court  of  chancery,  in  conformity  to  the  time  of  bring- 
ing an  ejectment,  will  not  permit  the  mortgagor  to  redeem,  unlefs 
during  part  of  the  time  the  mortgagor  has  been  an  infant  or  a  mar- 
ried woman  ;  or  unlefs  the  mortgagee  admits  he  holds  the  eftate  as 
a  mortgage  ;  or  he  has  kept  accounts  upon  it,  and  treated  it  as 
redeemable  within  twenty  years  ;  or  there  is  fome  other  fpecial  cir- 
cumftance,  which  forms  an  exception  to  the  general  rule.  Eq.  Ca. 
Abr.  313.  2  Bro.  399.  2  Vef.jun.  83.  Where  two  different 
eftates  are  mortgaged  by  the  owner  to  the  fame  perfon,  one  cannot 
be  redeemed  without  the  other.     Amb.  733. 

(  2 )  By  the  4  &  5  W.  &M.  c.  1 6.  if  any  perfon  mortgages  his  eftate, 
and  does  not  previoufly  inform  the  mortgagee  in  writing  of  a  prior 
mortgage,  or  of  any  judgment  or  incumbrance,  which  he  has 
voluntarily  brought  upon  the  eftate,  the  mortgagee  fhall  hold  the 

eftate 


Ch.  io,  of  Things.  159 

ever  ufual  for  mortgagees  to  take  pofleflion  of  the  mortgaged 
eftate,  unlefs  where  the  feeurity  is  precarious,  or  fmall  j  or 
where  the  mortgagor  neglects  even  the  payment  of  interefl : 
when  the  mortgagee  is  frequently  obliged  to  bring  an  eject- 
meat  (3),  and  take  the  land  into  his  own  hands  in  the  nature 
of  a  pledge,  or  the pignus  of  the  Roman  law  :  whereas,  while 
it  remains  in  the  hands  of  the  mortgagor,  it  more  refembles 
their  hypotheca,  which  was,  where  the  pofleflion  of  the  thing 
pledged  remained  with  the  debtor  b.  But  by  ftatute  7  Geo. 
II.  c.  20.  after  payment  or  tender  by  the  mortgagor  of  prin- 
cipal, interefl,  and  cods,  the  mortgagee  can  maintain  no 
ejectment ;  but  may  be  compelled  to  re-aflign  his  fecurities. 
In  Glanvil's  time,  when  the  univerfal  method  of  conveyance 
was  by  livery  of  feifi'n  or  corporal  tradition  of  the  lands,  no 
gage  or  pledge  of  lands  was  good  unlefs  pofleflion  was  alfo  r  I0-0  -1 
delivered  to  the  creditor  j  ilJi  npn  feauatur  ipfuts  vadii  trd- 
t(  ditio,  curia  domini  regis  hujufmodi  privatas  conventiones  tueri 
"  non  fold  .*"  for  which  the  reafon  given  is,  to  prevent  fub- 

-  b  Pignorls  appellations  earn  propric  tradhione  itudu  con-ventitne  tenetur, 
rem  ctmtineri  dicimus,  qua  fimul  etiam  proprie  bypothecae  appellations  conti- 
traditur    creditori.      At    earn,    quae  fine     neri  dicimus.      Injl.  I.  4.  t.  6.  §  7. 


eftate  as  an  abfolute  purchafer,  free  from  the  equity  of  redemption 
of  the  mortgagor. 

(3)  The  mortgagee  is  not  now  obliged  to  bring  an  ejectment 
to  recover  the  rents  and  profits  of  the  eftate,  for  it  has  been  deter- 
mined that  where  there  is  a  tenant  in  pofleflion,  by  a  leafe  prior  to 
the  mortgage,  the  mortgagee  may  at  any  time  give  him  notice  to 
pay  the  rent  to  him  ;  and  he  may  diftrain  for  all  the  rent  which  is 
due  at  the  time  of  the  notice,  and  alfo  for  all  that  accrues  after- 
wards. Mofs  v.  Gallimore,  Doug.  266.  The  mortgagor  has  no 
intereft  in  the  premifes,  but  by  the  mere  indulgence  of  the  mort- 
gagee ;  he  has  not  even  the  eftate  of  a  tenant  at  will,  for  it  is  held 
he  may  be  prevented  from  carrying  away  the  emblements,  or  the 
crops  which  he  himfelf  has  fown.     lb. 

If  the  mortgagor  grants  a  leafe  after  the  mortgage,  the  mort- 
gagee may  recover  the  pofleflion  of  the  premifes  in  an  ejectment 
again  ft  the  tenant  in  pofleflion  without  a  previous  notice  to  quit. 
3  Eajl.  449. 

O  2  fequent 
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fequent  and  fraudulent  pledges  of  the  fame  land  :  "  cum  in  tali 
"  cafu  pofftt  eadem  res  pluribus  aliis  creditoribus  turn  prius  turn 
**  pojlerius  invadiari c ."  And  the  frauds  which  have  arifen 
iince  the  exchange  of  thefe  public  and  notorious  conveyances 
for  more  private  and  fecret  bargains,  have  well  evinced  the 
wifdom  of  our  antient  law  (4). 

c  /.  10.  c.  8. 


(4)  It  has  been  faid  by  a  learned  Judge  to  be  an  eftablifhed  rule 
of  equity,  that  a  fecond  mortgagee,  who  has  the  title  deeds  with- 
out notice  of  any  prior  incumbrance,  fhall  be  preferred,  becaufe  if 
a  mortgagee  lend  money  upon  real  property  without  taking  the  title 
deeds,  he  enables  the  mortgagor  to  commit  a  fraud.  1  T.  R.  762. 
But  lord  Thurlow  afterwards  obferved  upon  this,  that  he  did  not 
conceive  that  the  not  taking  the  deeds  was  alone  fufficient  to  poft- 
pone the  firft  mortgagee  ;  if  it  were  fo,  there  could  be  no  fuch  thing 
as  a  mortgage  of  a  reverfion  ;  and  he  held  that  the  fecond  mortgagee 
in  poffeffion  of  the  title  deeds,  was  preferred  only  in  cafes  where  the 
firft  had  been  guilty  of  fraud  or  of  grofs  negligence.    2  Bro.  652. 

But  I  fhould  be  inclined  to  think  that  fraud  or  grofs  negligence 
would  be  prefumed,  unlefs  the  firft  mortgagee  could  fhew  that  it 
was  impofiible  for  him  to  obtain  the  poffeffion  of  the  title  deeds,  or 
that  he  had  ufed  all  due  and  neceffary  diligence  for  that  purpofe. 

Where  an  eftate  is  divided,  it  is  impoffible  for  every  one  who  has 
a  (hare  to  have  the  title  deeds ;  in  a  fale,  therefore,  under  an  order 
of  the  court  of  chancery,  the  chancellor  directs  one  to  retain  the 
title  deeds,  but  to  covenant  to  produce  them  when  called  upon,  to 
fupport  the  title  of  the  other  purchafers. 

Whatever  may  be  the  value  of  the  eftate,  it  is  of  great  import- 
ance to  thofe  who  lend  money  upon  real  fecurity,  to  be  certain  that 
there  is  no  prior  mortgage  upon  the  eftate ;  for  it  has  been  long 
fettled,  that  if  a  third  mortgagee,  who  at  the  time  of  his  mortgage 
had  no  notice  of  the  fecond,  purchafes  the  firft  mortgage  even  pend- 
ing a  bill  filed  by  the  fecond  to  redeem  the  firft,  both  the  firft  and 
third  mortgages  fhall  be  paid  out  of  the  eftate,  before  any  (hare  of 
it  can  be  appropriated  to  the  fecond ;  the  reafon  affigned  is,  that 
the  third,  by  thus  obtaining  the  legal  eftate,  has  both  law  and  equity 
on  his  fide,  which  fuperfede  the  equity  of  the  fecond.  And  even 
lord  Hale  held  it  right  that  the  third  mould  feize  what  he  called 
the  tabula  in  naufragio,  a  plank  in  the  fhipwreck,  and  thus  leave  the 

fecond 
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IV.  A  fourth  fpecies  of  eftates,  defeafible  on  condition 
fubfequent,  are  thofe  held  by  Jfatute  merchant,  and  Jlatute 
Jlaple ;  which  are  very  nearly  related  to  the  vivum  vadium 
before  mentioned,  or  eftate  held  till  the  profits  thereof  (hall 
difcharge  a  debt  liquidated  or  afcertained.  For  both  the 
ftatute  merchant  and  ftatute  ftaple  are  fecurities  for  money  ; 
the  one  entered  into  before  the  chief  magistrate  of  fome 
trading  town,  purfuant  to  the  ftatute  13  Edw.  I.  de  mercato- 
ribusy  and  thence  called  a  ftatute  merchant ;  th'e  other  pur- 
fuant to  the  Itatute  27  Edw.  III.  c.  9.  before  the  mayor  of  the 
ftaple,  that  is  to  fay,  the  grand  mart  for  the  principal  com- 
modities or  manufactures  of  the  kingdom,  formerly  held  by 
a£t  of  parliament  in  certain  trading  towns  d,  from  whence 
this  fecurity  is  called  a  ftatute  ftaple.  They  are  both,  I  fay, 
fecurities  for  debts  acknowledged  to  be  due  ;  and  originally 
permitted  only  among  traders,  for  the  benefit  of  commerce  ; 
whereby  not  only  the  body  of  the  debtor  may  be  imprifoned, 
and  his  goods  feized  in  fatisfa£tion  of  the  debt,  but  alfo 
his  lands  may  be  delivered  to  the  creditor,  till  out  of  the  rents 
and  profits  of  them  the  debt  may  be  fatisfied  ;  and,  during 
fuch  time  as  the  creditor  fo  holds  the  lands,  he  is  tenant  by 
ftatute  merchant  or  ftatute  ftaple.  There  is  alfo  a  fimilar 
fecurity,  the  recognizance  in  the  nature  of  a  ftatute  ftaple, 
d  See  Book  I.  c.  8. 

fecond  to  perifh.  But  a  fubfequent  mortgagee  can  obtain  no 
advantage  over  a  prior  one,  if  at  the  time  of  lending  his  money, 
he  had  notice  of  the  prior  incumbrance.  1  T.  R.  763.  But  among 
mortgagees,  where  none  has  the  legal  eftate,  the  rule  in  equity  is 
qui  prior  eft  tempore,  potior  ejljure.     2  P.  Wms.  49 1.      1  Bro.  63. 

As  this  is  the  equity  which  is  intelligible  to  ordinary  under- 
ftandings,  if  it  were  not  prefumptuous  to  reflect  a  cenfure  upon  a 
doctrine  fo  long  fanftioned  by  illuftrious  names,  it  might  be  obferved 
that  the  equity  of  the  fecond  ought  to  have  outweighed  both  the 
law  and  equity  of  the  third  ;  for  it  can  hardly  be  reconciled  with 
fubftantial  juftice,  that  the  third  by  any  contrivance  or  combination 
mould  be  permitted  to  run  away  with  the  whole  eftate,  and  to  leave 
nothing  to  the  fecond,  who  had  fairly  and  honeftly  advanced  his 
property.  But  this,  if  wrong,  can  only  be  corrected  by  the  autho- 
rity of  the  legiflaturc. 

O  3  acknow- 
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acknowledged  before  either  of  the  chief  juftices,  or  (out  of 
term)  before  their  fubftitutes,  the  mayor  of  the  ftaple  at 
Weftminfter  and  the  recorder  of  London ;  whereby  the  be- 
nefit of  this  mercantile  tranfaction  is  extended  to  all  the  king's 
fubjects  in  general,  by  virtue  of  the  ftatute  23  Hen.  VIII. 
c.  6.  amended  by  8  Geo.  I.  c.  25.  which  directs  fuch  recog- 
nizances to  be  enrolled  and  certified  into  chancery.  But 
thefeby  the  ftatute  of  frauds,  29  Car.  II.  c.  3.  are  only  binding 
upon  the  lands  in  the  hands  of  bona  fide  purchafers,  from  the 
day  of  their  enrolment,  which  is  ordered  to  be  marked  on 
the  record  (5). 

V.  Another  fimiiar  conditional  eftate,  created  by  oper- 
[  161  1  ation  of  law,  for  fecurity  and  fatisfaction  of  debts,  is  called, 
an  eftate  by  elegit.  What  an  elegit  is,  and  why  fo  called 
will  be  explained  in  the  third  part  of  thefe  commentaries. 
At  prefent  I  need  only  mention,  that  it  is  the  name  of  a 
writ,  founded  on  the  ftatute  e  of  Weftm.  2.  by  which,  after  a 
plaintiff  has  obtained  judgment  for  his  debt  at  law,  the  fheriff 
gives  him  poffeffion  of  one  half  of  the  defendant's  lands  and 
tenements,  to  be  occupied  and  enjoyed  until  his  debt  and 
damages  are  fully  paid  :  and  during  the  time  he  fo  holds 
them,  he  is  called  tenant  by  elegit.  It  is  eafy  to  obferve, 
that  this  is  alfo  a  mere  conditional  eftate,  defeafible  as  foon 
as  the  debt  is  levied.  But  it  is  remarkable  that  the  feodai 
reftraints  of  alienating  lands,  and  charging  them  with  the 
debts  of  the  owner,  were  foftened  much  earlier  and  much 
more  effectually  for  the  benefit  of  trade  and  commerce,  than 
for  any  other  confideration.  Before  the  ftatute  of  quia  emp- 
tores  f,  it  is  generally  thought  that  the  proprietor  of  lands  was 
enabled  to  alienate  no  more  than  a  moiety  of  them  :  the  ftatute 
therefore  of  Weftm.  2.  permits  only  fo  much  of  them  to  be 
affected  by  the  procefs  of  law,  as  a  man  was  capable  of  alien- 
ating by  his  own  deed.  But  by  the  ftatute  de  mercaturihus 
e  13  Ed.  1.  c.  18.  f  18  Ed*-.  1. 


(5)  Thefe  e dates  are  fometimea  referred  to  in  argument,  but  are 
now  unknown  in  practice. 

(paffed 
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(palled  in  the  fame  year  £)  the  whole  of  a  man's  lands  was 
liable  to  be  pledged  in  a  ftatute  merchant,  for  a  debt  con- 
tracted in  trade  ;  though  only  half "of  them  was  liable  to  be 
taken  in  execution  for  any  other  debt  of  the  owner. 

I  shall  conclude  what  I  had  to  remark  of  thefe  eftates, 
by  ftatute  merchant,  ftatute  ftaple,  and  elegit,  with  the  obfer- 
vation  of  fir  Edward  Coke1'.  "  Thefe  tenants  have  uncer- 
"  tain  interefts  in  lands  and  tenements,  and  yet  they  have  but 
"  chattels  and  no  freeholds  ;''  (which  makes  them  an  excep- 
tion to  the  general  rule)  "  becaufe  though  they  may  hold  an 
"  eftate  of  inheritance,  or  for  life,*//  liberum  tenementum,  until 
"  their  debt  be  paid  ;  yet  it  (hall  go  to  their  executors :  for  ut 
"  is  fimilitudinary  •,  and  though  to  recover  their  eftates,  they 
"  fhall  have  the  fame  remedy  (by  aflife)  as  a  tenant  of  the  free- 
"  hold  fhall  have ',  yet  it  is  but  the  fimilitude  of  a  freehold, 
«'  and  nullum  fimile  ejl  idem."  This  indeed  only  proves  them  [  162  1 
to  be  chattel  interefts,  becaufe  they  go  to  the  executors,  which 
is  inconfiftent  with  the  nature  of  a  freehold ;  but  it  does  not 
aflign  the  reafon  why  thefe  eftates,  in  contradiftin&ion  to 
other  uncertain  interefts,  fhall  veft  in  the  executors  of  the 
tenant  and  not  the  heir  ;  which  is  probably  owing  to  this  j 
that,  being  a  fecurity  and  remedy  provided  for  perfonal  debts 
due  to  the  deceafed,  to  which  debts  the  executor  is  entitled, 
the  law  has  therefore  thus  directed  their  fucceflion ;  as 
judging  itreafonable  from  a  principle  of  natural  equity,  that 
the  fecurity  and  remedy  fhould  be  vefted  in  thofe  to  whom 
the  debts  if  recovered  would  belong.  For  upon  the  fame 
principle,  if  lands  be  devifed  to  a  man's  executor,  until  out 
of  their  profits  the  debts  due  from  the  teftator  be  discharged, 
this  intereft  in  the  lands  fhall  be  a  chattel  intereft,  and  on 
the  death  of  fuch  executor  fhall  go  to  his  executors  k :  be- 
caufe they,  being  liable  to  pay  the  original  teftator's  debts,  fo 
far  as  his  afTets  will  extend,  are  in  reafon  entitled  to  poflefs 
that  fund  out  of  which  he  has  directed  them  to  be  paid. 

B   13  Edw.  I.  b  I    Inft.  42,  43.     "  i)de  dijfeijine,  auxl  ficum  dt  franktene- 

'  The  words  of  the  ftatute  dc  tnerca-     "  i/tcnt," 
Ivribus  arc,  "jwije  porter  bref  dc  no-       k  Co.  Liu.  42. 
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CHAPTER    THE    ELEVENTH. 

of  ESTATES  in  POSSESSION, 
REMAINDER,  and  REVERSION. 


T  TITHERTO  we  have  confidered  eftates  folely  with 
-*■  ■*■  regard  to  their  duration,  or  the  quantity  of  interejl  which 
the  owners  have  therein.  "We  are  now  to  confider  them  in 
another  view ;  with  regard  to  the  time  of  their  enjoyment^ 
when  the  actual  pernancy  of  the  profits  (that  is,  the  taking, 
perception,  or  receipt,  of  the  rents  and  other  advantages 
arifing  therefrom)  begins.  Eftates  therefore  with  refpect 
to  this  confideration,  may  either  be  in  pcjfejjion,  or  in  ex- 
petlancy :  and  of  expectancies  there  arc  two  forts  ;  one 
created  by  the  act  of  the  parties,  called  a  remainder ;  the 
other  by  act  of  law,  and  called  a  reverfion, 

I.  Of  eftates  in  poj/e/jion,  (which  are  fometimes  called 
eftates  executed^  whereby  a  prefent  intereft  pafTes  to  and 
refides  in  the  tenant,  not  depending  on  any  fubfequent  cir- 
cumftance  or  contingency,  as  in  the  cafe  of  eftates  executory?) 
there  is  little  or  nothing  peculiar  to  be  obferved.  All  the 
eftates  we  have  hitherto  fpoken  of  are  of  this  kind  ;  for,  in 
laying  down  general  rules,  we  ufually  apply  them  to  fuch 
eftates  as  are  then  actually  in  the  tenant's  pofTeffion.  But 
the  doctrine  of  eftates  in  expectancy  contains  fome  of  the 
niceft  and  moil  abftrufe  learning  in  the  Englifh  law.  Thefe 
will  therefore  require  a  minute  difcuffion,  and  demand  fome 
degree  of  attention. 

II.  An 
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II.  An  eftate  then  in  remainder  may  be  defined  to  be,  an 
eftate  limited  to  take  effe£t  and  be  enjoyed  after  another  eftate 
is  determined.  As  if  a  man  feifed  in  fee-fimple  granteth 
lands  to  A  for  twenty  years,  and,  after  the  determination  of 
the  faid  term,  then  to  B  and  his  heirs  for  ever :  here  A  is  te- 
nant for  years,  remainder  to  B  in  fee.  In  the  firlt  place  an 
eftate  for  years  is  created  or  carved  out  of  the  fee,  and  given 
to  A  ;  and  the  refidue  or  remainder  of  it  is  given  to  B.  But 
both  thefe  interefts  are  in  fadt  only  one  eftate ;  the  prefent 
term  of  years  and  the  remainder  afterwards,  when  added  to- 
gether, being  equal  only  to  one  eftate  in  fee  *.  They  are  in- 
deed different  parts,  but  they  constitute  only  one  whole :  they 
are  carved  out  of  one  and  the  fame  inheritance :  they  are 
both  created,  and  may  both  fubfift,  together ;  the  one  in 
pofleffion,  the  other  in  expectancy.  So  if  land  be  granted 
to  A  for  twenty  years,  and  after  the  determination  of  the 
faid  term  to  B  for  life  ;  and  after  the  determinaton  of  B's 
eftate  for  life,  it  be  limited  to  C  and  his  heirs  for  ever :  this 
makes  A  tenant  for  years,  with  remainder  to  B  for  life,  re- 
mainder over  to  C  in  fee.  Now  here  the  eftate  of  inheritance 
undergoes  a  divifion  into  three  portions  :  there  is  firft  A's 
eftate  for  years  carved  out  of  it ;  and  after  that  B's  eftate  for 
life ;  and  then  the  whole  that  remains  is  limited  to  C  and 
his  heirs.  And  here  alfo  the  firft  eftate,  and  both  the  re- 
mainders, for  life  and  in  fee,  are  one  eftate  only ;  being  no- 
thing but  parts  or  portions  of  one  entire  inheritance  :  and  if 
there  were  a  hundred  remainders,  it  would  ftill  be  the  fame 
thing :  upon  a  principle  grounded  in  mathematical  truth, 
that  all  the  parts  are  equal,  and  no  more  than  equal,  to  the 
whole.  And  hence  alfo  it  is  eafy  to  collect,  that  no  remain- 
der can  be  limited  after  the  grant  of  an  eftate  in  fee-fimple  b : 
becaufe  a  fee-fimple  is  the  higheft  and  largeft  eftate  that  a 
fubject  is  capable  of  enjoying  ;  and  he  that  is  tenant  in  fee 
hath  in  him  the  whole  of  the  eftate  :  a  remainder  therefores 
which  is  only  a  portion,  or  refiduary  part,  of  the  eftate,  can- 
not be  referved  after  the  whole  is  difpofed  of.     A  particular 

a  Co.  Litt.  143.  b  Plowd.  29.    Vaugh.  269. 

eftate, 
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eftate,  with  all  the  remainders  expectant  thereon,  is  only  one 
fee-fimple  :  as  40/.  is  part  of  100/.  and  60/.  is  the  remain- 
der of  it :  wherefore,  after  a  fee-fimple  once  vefted,  there 
can  no  more  be  a  remainder  limited  thereon,  than,  after  the 
whole  100/.  is  appropriated,  there  can  be  any  refidue  fub- 
fifting. 

Thus  much  being  premifed,  we  fhall  be  the  better  enabled 
to  comprehend  the  rules  that  are  laid  down  by  law  to  be  ob- 
ferved  in  the  creation  of  remainders,  and  the  reafons  upon, 
which  thofe  rules  are  founded. 

1.  And,  firft,  there  mult  neceflarily  be  fome  particular 
eftate,  precedent  to  the  eftate  in  remainder  c.  As,  an  eftate 
for  years  to  A,  remainder  to  B  for  life  ;  or,  an  eftate  for  life 
to  A,  remainder  to  B  in  tail.  This  precedent  eftate  is  called 
the  particular  eftate,  as  being  only  a  fmall  part,  or  particular 
of  the  inheritance  ;  the  refidue  or  remainder  of  which  is 
granted  over  to  another.  The  neceffity  of  creating  this  pre- 
ceding particular  eftate,  in  order  to  make  a  good  remainder, 
arifes  from  this  plain  reafon  ;  that  remainder  is  a  relative  ex- 
preffion,  and  implies  that  fome  part  of  the  thing  is  previoufly 
difpofed  of:  for  where  the  whole  is  conveyed  at  once,  there 
cannot  poffibly  exi ft  a  remainder  ;  but  the  intereft  granted, 
whatever  it  be,  will  be  an  eftate  in  poffefhon. 

An  eftate  created  to  commence  at  a  diftant  period  of  time, 
without  any  intervening  eftate,  is  therefore  properly  no  re- 
mainder ;  it  is  the  whole  of  the  gift,  and  not  a  refiduary  part. 
And  fuch  future  eftates  can  only  be  made  of  chattel  interefts, 
which  were  confidered  in  the  light  of  mere  contracts  by  the 
antient  law  (l,  to  be  executed  either  now  or  hereafter,  as  the 
contracting  parties  mould  agree  ;  but  an  eftate  of  freehold 
muft  be  created  to  commence  immediately.  For  it  is  an  an- 
tient rule  of  the  common  law,  that  an  eftate  of  freehold  can- 
not be  created  to  commence  in  futuro ,•  but  it  ought  to  take 
effect  prefently  either  in  poffeffion  or  remainder  e :  becaufe 

c  Co.  Litt.  4-;.     Plowd.  25.  d  Raym,  iji,  e  5  Rej).  94. 

at 
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at  common  law  no  freehold  in  lands  could  pafs  without  livery 
of  feifin ;  which  mud  operate  either  immediately,  or  not  at 
all.  It  would  therefore  be  contradictory,  if  an  eftate,  which 
is  not  to  commence  till  hereafter,  could  be  granted  by  a  con- 
veyance which  imports  an  immediate  poffeflion.  Therefore, 
though  a  leafe  to  A  for  feven  years,  to  commence  from  next 
Michaelmas,  is  good  ;  yet  a  conveyance  to  B  of  lands,  to 
hold  to  him  and  his  heirs  for  ever  from  the  end  of  three  years 
next  enfuing,  is  void.  So  that  when  it  is  intended  to  grant 
an  eftate  of  freehold,  whereof  the  enjoyment  {hall  be  de- 
ferred till  a  future  time,  it  is  neceffary  to  create  a  previous 
particular  eftate,  which  may  fubfift  till  that  period  of  time  is 
completed  •,  and  for  the  granter  to  deliver  immediate  poflef- 
,  fion  of  the  land  to  the  tenant  of  this  particular  eftate,  which 
is  conftrued  to  be  giving  poffeflion  to  him  in  remainder,  fince 
his  eftate  and  that  of  the  particular  tenant  are  one  and  the 
fame  eftate  in  law.  As,  where  one  leafes  to  A  for  three  years, 
with  remainder  to  B  in  fee,  and  makes  livery  of  feifin  to  A  ; 
here  by  the  livery  the  freehold  is  immediately  created,  and 
veiled  in  B,  during  the  continuance  of  A's  term  of  years. 
The  whole  eftate  paffes  at  once  from  the  grantor  to  the 
grantees,  and  the  remainder-man  is  feized  of  his  remainder 
at  the  fame  time  that  the  termor  is  poffeffed  of  his  term. 
The  enjoyment  of  it  muft  indeed  be  deferred  till  hereafter; 
but  it  is  to  all  intents  and  purpofes  an  eftate  commencing  in 
praefenti,  though  to  be  occupied  and  enjoyed  in  futuro. 

As  no  remainder  can  be  created  without  fuch  a  precedent 
particular  eftate,  therefore  the  particular  eftate  is  faid  to  fup- 
port  the  remainder.  But  a  leafe  at  will  is  not  held  to  be  fuch 
a  particular  eftate  as  will  fupport  a  remainder  over  f.  For 
an  efta*te  at  will  is  of  a  nature  fo  flender  and  precarious,  that 
it  is  not  looked  upon  as  a  portion  of  the  inheritance  j  and  a 
portion  muft  firft  be  taken  out  of  it,  in  order  to  conftitute  a 
remainder.  Befides,  if  it  be  a  freehold  remainder,  livery  of 
feifin  muft  be  given  at  the  time  of  it's  creation  j  and  the 
entry  of  the  grantor  to  do  this  determines  the  eftate  at  will 

'  8  Rep.  75. 

in 
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in  the  very  inftant  in  which  it  is  made  g :  or  if  the  remainder 
be  a  chattel  intereft,  though  perhaps  the  deed  of  creation 
might  operate  as  a  future  contraEl>  if  the  tenant  for  years  be 
a  party  to  it,  yet  it  is  void  by  way  of  remainder:  for  it  is  a 
feparate  independent  contract,  diftincT:  from  the  precedent 
eftate  at  will  \  and  every  remainder  muft  be  part  of  one  and 
the  fame  eftate,  out  of  which  the  preceding  particular  eftate 
is  taken  h.  And  hence  it  is  generally  true,  that  if  the  parti- 
cular eftate  is  void  in  it's  creation,  or  by  any  means  is  de- 
feated afterwards,  the  remainder  fupported  thereby  fhall  be 
defeated  alfo  ' :  as  where  the  particular  eftate  is  an  eftate  for 
the  life  of  the  perfon  not  in  ejfek  ,•  or  an  eftate  for  life  upon 
condition,  on  breach  of  which  condition  the  grantor  enters 
and  avoids  the  eftate ' ;  in  either  of  thefe  cafes  the  remainder 
over  is  void. 

2.  A  second  rule  to  be  obferved  is  this  ;  that  the  re- 
mainder muft  commence  or  pafs  out  of  the  grantor  at  the 
time  of  the  creation  of  the  particular  eftate  "\  As,  where 
there  is  an  eftate  to  A  for  life,  with  remainder  to  B  in  fee : 
here  B's  remainder  in  fee  paffes  from  the  grantor  at  the  fame 
time  that  feifin  is  delivered  to  A  of  his  life  eftate  in  poffeffion. 
And  it  is  this  which  induces  the  neceffity  at  common  law  of 
livery  of  feifin  being  made  on  the  particular  eftate,  when- 
ever a  freehold  remainder  is  created.  For,  if  it  be  limited 
even  on  an  eftate  for  years,  it  is  neceflary  that  the  leffee  for 
years  fhould  have  livery  of  feifin,  in  order  to  convey  the 
freehold  from  and  out  of  the  grantor,  otherwife  the  remain- 
der is  void  n.  Not  that  the  livery  is  neceffary  to  ftrengthen 
the  eftate  for  years  ;  but,  as  livery  of  the  land  is  requifite  to 
convey  the  freehold,  and  yet  cannot  be  given  to  him  in  re- 
mainder without  infringing  the  poffeffion  of  the  leffee  for 
years,  therefore  the  law  allows  fuch  livery,  made  to  the  te- 
nant of  the  particular  eftate,  to  relate  and  enure  to  him  in 
remainder,  as  both  are  but  one  eftate  in  law  °. 

b  Dyer,  18.  '  I  Jon.  58. 

h  Raym.  151.  m  Litt.  §  671.    Plowd.  25. 

'  Co.  Litt.  498.  "  Litt.  §  60. 

k  %  Roll.  Abr.  41  $.  *  Co.  Litt.  49. 
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3.  A  third  rule  refpedting  remainders  is  this :  that  the 
remainder  muft  vefl  in  the  grantee  during  the  continuance  of 
the  particular  eflate,  or  co  injlanti  that  it  determines  p.  As, 
if  A  be  tenant  for  life,  remainder  to  B  in  tail ;  here  B's 
remainder  is  veiled  in  him,  at  the  creation  of  the  particular 
eftate  to  A  for  life  :  or  if  A  and  B  be  tenants  for  their  joint 
lives  remainder  to  the  furvivor  in  fee  ;  here,  though  during 
their  joint  lives,  the  remainder  is  veiled  in  neither,  yet  on  the 
death  of  either  of  them,  the  remainder  veils  inflantly  in  the 
furvivor:  wherefore  both  thefe  are  good  remainders.  But, 
if  an  eflate  be  limited  to  A  for  life,  remainder  to  the  eldeft 
fon  of  B  in  tail,  and  A  dies  before  B  hath  any  fon ;  here 
the  remainder  will  be  void,  for  it  did  not  veil  in  any  one 
during  the  continuance,  nor  at  the  determination,  of  the  par- 
ticular eflate :  and  even  fuppofing  that  B  fhould  afterwards 
have  a  fon,  he  (hall  not  take  by  this  remainder ;  for,  as  it 
did  not  vefl  at  or  before  the  end  of  the  particular  ellate,  it 
never  can  vefl  at  all,  but  is  gone  for  ever  q.  And  this  de- 
pends upon  the  principle  before  laid  down,  that  the  prece- 
dent particular  eflate,  and  the  remainder,  are  one  eftate  in 
law ;  they  mufl  therefore  fubfifl  and  be  in  ejfe  at  one  and  the 
fame  inflant  of  time,  either  during  the  continuance  of  the 
firfl  eflate,  or  at  the  very  inflant  when  that  determines,  fo 
that  no  other  eflate  can  poffibly  come  between  them.  For 
there  can  be  no  intervening  eflate  between  the  particular 
eflate,  and  the  remainder  fupported  thereby r :  the  thing 
fupported  mufl  fall  to  the  ground,  if  once  it's  fupport  be 
fevered  from  it. 

It  is  upon  thefe  rules,  but  principally  the  lafl,  that  the 
doctrine  of  contingent  remainders  depends.  For  remainders 
are  either  vejled  or  contingent.  Vejied  remainders  (or  remain- 
ders executed,  where  by  a  prefent  interefl  pafles  to  the  party, 
though  to  be  enjoyed  infuturo)  are  where  the  eflate  is  inva- 
riably fixed,  to  remain  to  a  determinate  perfon,  after  the  par- 


p  Plowd.aj.    1  Rep.  66.  r  3  Rep.ai. 

o  1  Rep.  138. 
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ticular  eftate  is  fpent.  As  if  A  be  tenant  for  twenty  years, 
remainder  to  B  in  fee  ;  here  B's  is  a  vefted  remainder,  which 
nothing  can  defeat,  or  fet  afide. 

Contingent  or  executory  remainders  (whereby  no  prefent 
intereft  pafTes)  are  where  the  eftate  in  remainder  is  limited 
to  take  effect,  either  to  a  dubious  and  uncertain  per/on,  or 
upon  a  dubious  and  uncertain  event ,•  fo  that  the  particular 
eftate  may  chance  to  be  determined,  and  the  remainder  never 
take  effedt.  \ 

First,  they  may  be  limited  to  a  dubious  and  uncertain 
per/on.  As  if  A  be  tenant  for  life,  with  remander  to  B's 
eldeft  fon  (then  unborn)  in  tail;  this  is  a  contingent  re- 
mainder, for  it  is  uncertain  whether  B  will  have  a  fon  or 
no :  but  the  inftant  that  a  fon  is  born,  the  remainder  is  no 
longer  contingent,  but  vefted.  Though,  if  A  had  died 
before  the  contingency  happened,  that  is,  before  B's  fon  was 
born,  the  remainder  would  have  been  absolutely  gone:  for 
the  particular  eftate  was  determined  before  the  remainder 
could  veft.  Nay,  by  the  ftri£t  rule  of  law,  if  A  were  tenant 
for  life,  remainder  to  his  own  eldeft  fon  in  tail,  and  A 
died  without  iffue  born,  but  leaving  his  wife  enfeint,  or  big 
with  child,  and  after  his  death  a  pofthumous  fon  was  born, 
this  fon  could  not  take  the  land  by  virtue  of  this  remain- 
der ;  for  the  particular  eftate  determined  before  there  was 
any  perfon  in  ejfe,  in  whom  the  remainder  could  veft l. 
But,  to  remedy  this  hardfhip,  it  is  enacted  by  ftatute  10  & 
11  W.  III.  c.  16.  that  pofthumous  children  fhall  be  capable 
of  taking  in  remainder,  in  the  fame  manner  as  if  they  had 
been  born  in  their  father's  lifetime :  that  is,  the  remainder 
is  allowed  to  veft  in  them,  while  yet  in  their  mother's 
womb".  (1) 

'  3  Rep.  20.  c  Salk.  288.     4  Mod.  282.  u  See  Vol.  I.  p.  130. 


( i )  A  father  had  devifed  an  eftate  to  his  fon  for  life,  with  a  re- 
mainder to  the  firft  and  other  fons  of  the  fon  in  tail ;  the  fon  died, 

leaving 
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This  fpecies  of  contingent  remainders  to  a  perfon  not  in 
being  muft  however  be  limited  to  fome  one,  that  may  by 
common  poflibility,  or  potentia  propinquay  be  in  ejfe  at  or 
before  the  particular  eftate  determines  w.  As  if  an  eftate  be 
made  to  A  for  life,  remainder  to  the  heirs  of  B ;  now,  if  A  [  1 70  ] 
dies  before  B,  the  remainder  is  at  an  end ;  for  during  B's 
life  he  has  no  heir,  nemo  ejl  haeres  viventis :  but  if  B  dies  firlt, 
the  remainder  then  immediately  veils  in  his  heir,  who  will 
be  entitled  to  the  land  on  the  death  of  A.  This  is  a  good 
contingent  remainder,  for  the  poflibility  of  B's  dying  before 
A  is  potentia  propinqua,  and  therefore  allowed  in  law  x.  But 
a  remainder  to  the  right  heirs  of  B  (if  there  be  no  fuch  per- 
fon as  B  in  ejfe,  is  void*.  For  here  there  muft  two  con- 
tingencies happen :  firft,  that  fuch  a  perfon  as  B  fhall  be 
born  ;  and,  fecondly,  that  he  fhall  alfo  die  during  the  con- 
tinuance of  the  particular  eftate ;  which  make  it  potentia 
remoti/Jima,  a  mod  improbable  poflibility.  A  remainder  to 
a  man's  eldeft  fon,  who  hath  none  (we  have  feen)  is  good, 

»  z  Rep.  51.  x  Co.Litt.  378.  5-  Hob.  33. 


leaving  his  wife  pregnant,  who  was  afterwards  delivered  of  a  fon : 
the  court  of  common  pleas  and  king's  bench  held  clearly,  that 
the  grandfon  not  being  born  at  the  expiration  of  the  eftate  for  life, 
was  not  entitled  to  take  it ;  but  the  lords,  moved  by  the  hardftiip 
of  the  cafe,  reverfed  the  judgments  of  the  courts  below,  contrary 
to  the  opinions  of  all  the  judges.  Reeve  v.  Long,  i  Salk.  227. 
But  the  houfe  of  commons,  in  reproof  of  this  affumption  of  le- 
giflalive  authority  in  the  lords,  immediately  brought  in  the  10 
and  11  W.  III.  which  paffed  into  a  ftatute.  The  ftatute  only- 
mentions  marriage  and  other  fettlements ;  and  it  is  probable,  that 
devifes  were  defignedly  omitted  to  be  expreffed  from  a  delicacy, 
that  the  authority  of  the  judgment  of  the  peers  might  not  be 
too  openly  impeached.  As  the  ftatute  fays  the  pofthumous  fon 
in  this  cafe  fhall  take  the  eftate  as  if  born  before  the  death  of 
the  father,  he  is  entitled  to  the  intermediate  profits  from  the 
death  of  the  father,  ( 3  Ath.  203. )  which  is  different  from  the  cafe 
of  a  defcent  devefted  by  the  birth  of  a  pofthumous  child.  See 
I  Vol.  p.  130.  note  9. 

for 
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for  by  common  pofllbility  he  may  have  one ;  but  if  it  be 
limited  in  particular  to  his  fon  John,  or  Richard,  it  is  bad, 
if  he  have  no  fon  of  that  name ;  for  it  is  too  remote  a  poffi- 
bility  that  he  fhould  not  only  have  a  fon,  but  a  fon  of  a  par- 
ticular namez.  A  limitation  of  a  remainder  to  a  baftard 
before  it  is  born,  is  not  good a :  for  though  the  law  allows 
the  pofllbility  of  having  baftards,  it  prefumes  to  be  a  very 
remote  and  improbable  contingency.  Thus  may  a  remainder 
be  contingent,  on  account  of  the  uncertainty  of  the  per/on 
who  is  to  take  it. 

A  remainder  may  alio  be  contingent,  where  the  perfon 
to  whom  it  is  limited  is  fixed  and  certain,  but  the  event 
upon  which  it  is  to  take  effect  is  vague  and  uncertain.  As, 
where  land  is  given  to  A  for  life,  and  in  cafe  B  survives 
him,  then  with  remainder  to  B  in  fee :  here  B  is  a  certain 
perfon,  but  the  remainder  to  him  is  a  contingent  remain- 
der, depending  upon  a  dubious  event,  the  uncertainty  of 
his  furviving  A.  During  the  joint  lives  of  A  and  B  it  is 
contingent  ;  and  if  B  dies  firft,  it  never  can  veft  in  his  heirs, 
but  is  for  ever  gone;  but  if  A  dies  firft,  the  remainder  to  B 
becomes  veiled. 

£  171  ]  Contingent  remainders  of  either  kind,  if  they  amount 
to  a  freehold,  cannot  be  limited  on  an  eftate  for  years,  or 
any  other  particular  eftate,  lefs  than  a  freehold.  Thus  if 
land  be  granted  to  A  for  ten  years,  with  remainder  in  fee 
•to  the  right  heirs  of  B,  this  remainder  is  void b ;  but  if 
granted  to  A  for  life,  with  a  like  remainder,  it  is  good. 
For,  unlefs  the  freehold  pafles  out  of  the  grantor  at  the  time 
when  the  remainder  is  created,  fuch  freehold  remainder  is 
void  :  it  cannot  pafs  out  of  him,  without  veiling  fomewhere  ; 
and  in  the  cafe  of  a  contingent  remainder  it  mufl  veft  in  the 
particular  tenant,  elfe  it  can  veft  no  where ;  unlefs,  there- 
fore, the  eftate  of  fuch  particular  tenant  be   of  a  freehold 


1  5  Rep.  51.  ■  Cro.  Elir.  509.  *  1  Rep.  130. 

» 

nature, 
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nature,  the  freehold  cannot  veft  in  him,  and  confequently  the 
remainder  is  void. 

Contingent  remainders  may  be  defeated,  by  deftroying 
or  determining  the  particular  eftate  upon  which  they  de- 
pend, before  the  contingency  happens  whereby  they  become 
vefted c.  Therefore  when  there  is  tenant  for  life,  with 
divers  remainders  in  contingency,  he  may,  not  only  by  his 
death,  but  by  alienation,  furrender,  or  other  methods,  deftroy 
and  determine  his  own  life-eftate  before  any  of  thofe  re- 
mainders veft  (2);  the  confequence  of  which  is,  that  he 
utterly  defeats  them  all.  As,  if  there  be  tenant  for  life,  with 
remainder  to  his  eldeft  fon  unborn  in  tail,  and  the  tenant  for 
life,  before  any  fon  is  born,  furrenders  his  life-eftate,  he  by 
that  means  defeats  the  remainder  in  tail  to  his  fon  :  for  his 
fon  not  being  in  ejft,  when  the  particular  eftate  determined, 
the  remainder  could  not  then  veft :  and,  as  it  could  not  veft 
then,  by  the  rules  before  laid  down,  it  never  can  veft  at 
all.  In  thefe  cafes  therefore  it  is  neceflary  to  have  truftees 
appointed  to  preferve  the  contingent  remainders  ;  in  whom 
there  is  vefted  an  eftate  in  remainder  for  the  life  of  the  tenant 
for  life,  to  commence  when  his  eftate  determines.  If  there- 
fore his  eftate  for  life  determines  otherwife  than  by  his 
death,  the  eftate  of  the  truftees,  for  the  refidue  of  his  natu- 
ral life,  will  then  take  effect,  and  become  a  particular  eftate  [  172  ] 
in  pofleflion,  fufficient  to  fupport  the  remainders  depending 

c  1  Rep.  #6. 135. 


(2)  But  a  conveyance  of  a  greater  eftate  than  he  has  by  bargain 
and  fale,  or  by  leafe  and  releafe,  is  no  forfeiture,  and  will  not  defeat 
a  contingent  remainder.     2  Leo.  60.     3  Mod.  151. 

But  the  tenant  for  life  may  bar  the  contingent  remainders  by  a 
feoffment,  a  fine,  or  a  recovery.  1  Co.  66.  Cro.  El\%.  630.  1  Salk. 
224. 

Where  there  is  a  tenant  for  life,  with  all  the  fubfequent  remain- 
ders contingent,  and  he  fuffers  a  recovery  to  the  ufe  of  himfelf  in 
fee,  he  has  a  right  to  this  tortuous  fee  againft  all  perfon3  but  the 
heirs  of  the  grantor  or  devifor.     1  Salk.  224. 

Vol.  II.  P  in 
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in  contingency.  This  method  is  faid  to  have  been  invented  by 
fir  Orlando  Bridgman,  fir  Geoffrey  Palmer,  and  other  eminent 
counfel,  who  betook  themfelves  to  conveyancing  during  the 
time  of  the  civil  wars  ;  in  order  thereby  to  fecure  in  family 
fettlements  a  provifion  for  the  future  children  of  an  intended 
marriage,  who  before  were  ufuaily  left  at  the  mercy  of  the 
particular  tenant  for  life'1  :  and  when,  after  the  reiteration, 
thofe  gentlemen  came  to  fill  the  firft  offices  of  the  law,  they 
Supported  this  invention  within  reafonable  and  proper  bounds, 
and  introduced  it  into  general  ufe  (3). 

d  See  Moor.  486.     2  Roll.  Abr.  797.  pi.  12.     2  Sid.  159.     2  Chan.  Rep.  17c 


( 3 )  We  have  feen  before,  in  chapter  vii.  that,  in  a  grant  of  a 
fee-fimple  to  A,  it  is  neceffary  to  give  it  to  A  and  his  heirs;  of  a 
fee-tail,  to  A  and  the  heirs  of  his  body ;  and  that  a  grant  to  A, 
without  any  additional  words,  gives  him  only  an  eftate  for  life. 
Hence  the  word  heirs  in  the  firft  cafe,  and  the  words  heirs  of  th* 
body  in  the  fecond,  are  faid  to  be  words  of  limitation,  becaufe  they 
limit  or  defcribe  what  intereft  A  takes  by  the  grant,  viz.  in  one 
cafe  a  fee-fimple  ;  in  the  other,  a  fee-tail ;  and  the  heirs  in  both 
in  fiances  take  no  intereft  any  farther  than  as  the  anceftor  may 
permit  the  eftate  to  defcend  to  them.  But  if  a  remainder  is 
granted,  or  eftate  devifed  to  the  heirs  of  A,  where  no  eftate  of 
freehold  is  at  the  fame  time  given  to  A,  the  heir  of  A  cannot  take 
by  defcent  from  A  ;  but  he  takes  by  purchafe,  under  the  grant, 
in  the  fame  manner  as  if  the  eftate  had  been  given  to  him  by  his 
proper  name.  Here  the  word  heirs  is  called  a  word  of  purchafe. 
Having  premifed  the  diftinftion  between  words  of  limitation  and 
words  of  purchafe,  I  may  obferve,  that  the  rule  in  Shelley's  cafe, 
frequently  referred  to,  1  Co.  104.  is  this,  viz.  "  when  the  anceftor, 
"  by  any  gift  or  conveyance,  takes  an  eftate  of  freehold,  and  in  the 
"  fame  gift  or  conveyance  an  eftate  is  limited,  either  mediately 
;"  or  immediately,  to  his  heirs  in  fee  or  in  tail,  that  always  in  fuch 
"  cafes  the  heirs  are  words  of  limitation,  and  not  words  of  purchafe  :" 
and  the  remainder  is  faid  to  be  executed  in  the  anceftor,  where  there 
is  no  intermediate  eftate  ;  or  vejledy  when  an  eftate  for  life  or  in  tail 
intervenes. 

As  if  an  eftate  be  given  to  A  for  life,  and  after  his  death,  to  the 
heir  of  his  body  ;  tin?  remainder  is  executed  in  A,  or  it  unites 

» j  with 
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Thus  the  ftudent  will  obferve  how  much  nicety  is  required 
in  creating  and  fecuring  a  remainder  •,  and  I  truft  he  will 


with  his  eftate  for  life  ;  and  the  effeft  is  the  fame  as  if  the  eftate 
had  at  once  been  given  to  A  and  the  heirs  of  his  body  ;  which 
exprefilon  limits  an  eftate  tail  to  A,  and  the  iffue  have  no  indefea- 
fible  intereft  conveyed  to  them,  but  can  only  take  by  defcent  from 
A.  So  alfo  if  an  eftate  be  given  to  A  for  life,  with  remainder  to 
B  for  life  or  in  tail,  remainder  to  the  heirs,  or  the  heirs  of  the  body, 
of  A — A  takes  an  eftate  for  life,  in  this  cafe,  with  a  veiled  re- 
mainder in  fee  or  in  tail ;  and  his  heir  under  this  grant  can  only  take 
by  defcent  at  his  death.  Fearne,  2 1 .  But  when  the  eftate  for  life, 
and  the  remainder  in  tail  or  in  fee  unite  and  coalefce,  and  heirs  is 
a  word  of  limitation,  the  two  eftates  muft  be  created  by  the  fame 
inftrument,  and  muft  be  either  both  legal,  or  both  truft  eftates. 
Doug.  490.  2  T.  R.  444.  But  an  appointment  in  purfuance  of 
a  power,  when  executed,  is  to  be  confidered  as  if  it  had  been  in- 
serted in  the  original  deed  by  which  the  power  of  appointment 
was  created.  7  T.  R.  347.  The  rule  with  regard  to  the  execu- 
tion or  coalition  of  fuch  eftates  feems  now  to  be  the  fame  in  equi- 
table as  in  legal  eftates.  1  Bro.  206.  And  in  all  thefe  cafes  where 
a  perfon  has  an  eftate  tail,  or  a  vefted  remainder  in  tail,  he  can  cut 
off  the  expectations  on  inheritance  of  his  iffue,  by  a  fine,  or  a 
recovery.  Doug.  323.  In  order  therefore  to  fecure  a  certain 
provifion  for  children,  the  method  was  invented  of  granting  the 
eftate  to  the  father  for  life,  and  after  his  death,  to  his  firft  and  other 
fons  in  tail ;  for  the  words  /on  or  daughter  were  held  to  be  words 
of  purchafe,  and  the  remainder  to  them  did  not,  like  the  remain- 
der to  heirs,  unite  with  the  prior  eftate  of  freehold.  But  if  the 
fon  was  unborn,  the  remainder  was  contingent,  and  might  have 
been  defeated  by  the  alienation  of  the  father  by  feoffment,  fine, 
or  recovery :  to  prevent  this,  it  was  neceffary  to  interpofe  truf- 
tees,  to  whom  the  eftate  is  given  upon  fuch  a  determination  of 
the  life-eftate,  and  in  whom  it  refts,  till  the  contingent  eftate,  if 
at  all,  comes  into  exiftence  :  and  thus  they  are  faid  to  fupport  and 
preferve  the  contingent  remainders.  This  is  called  a  Jlrift  fettle- 
ment,  and  is  the  only  mode  (executory  devifes  excepted)  by  which 
a  certain  and  indefeafible  provifion  can  be  fecured  to  an  unborn 
child.  But  in  the  cafe  of  articles  or  covenants  before  marriage,  for 
making  a  fettlement  upon  the  hufband  and  wife,  and  their  offspring, 
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in  fome  meafure  fee  the  general  reafons  upon  which  this 
nicety  is  founded.     It  were  endlefs  to  attempt  to  enter  upon 


if  there  be  a  limitation  to  the  parents  for  life,  with  a  remainder 
to  the  heir3  of  their  bodies,  the  latter  words  are  generally  confi- 
dered  as  words  of  purchafe,  and  not  of  limitation :  and  a  court  of 
equity  will  decree  the  articles  to  be  executed  in  ftrift  fettlement. 
See  Fearne,  124,  and  examples  there  cited.     It  being  the  great 
objeft  of  fuch  fettlcments  to  fecure  fortunes  for  the  iffue  of  the 
marriage,  it  would  be  ufelefs  to  give  the  parents  an  eftate  tail,  of 
which  they  would  almofl  immediately  have  the  abfolute  difpofal. 
And  therefore  the  courts  of  equity  will  decree  the  eftate  to  be 
fettled  upon  the  parent  or  parents  for  life  ;  and  upon  the  determin- 
ation of  that  eftate  by  forfeiture,  to  truftees  to  fupport  contingent 
remainders  for  their  lives;  and,  after  their  deceafe,  to  the  firft  and 
other  fons  fucceffively  in  tail,  with  remainder  to  all  the  daughters  in 
tail  as  tenants  in  common,  with  fubfequent  remainders  or  provifions, 
according  to  the  occafions  and  intentions  of  the  parties.    But  a  limit- 
ation to  the  heirs  of  the  body  in  marriage  articles  will  not  be  de- 
creed to  be  carried  into  execution  by  a  ftrift  fettlement,  where  the 
confent  and  concurrence  of  both  parents  would  be  neceffary  to  bar 
the  entail.  7  Vef.  Jun.  390.    In  theie  ftrift  fettlements,  the  eftate  is 
unalienable  till  the  firft  fon  attains  the  age  of  21,  who,  if  his  father 
is  dead,  has  then,  as  tenant  in  tail,  full  power  over  the  eftate  ;  or  if 
his  father  is  living,  he  then  can  bar  his  own  iffue  by  a  fine,  indepen- 
dent of  the  father.   Crui/e,  161.     But  the  father,  and  the  fon  at  that 
age,  can  cut  off  all  the  fubfequent  limitations,  and  difpofe  of  the  eftate 
in  any  manner  they  pleafe,  by  joining  in  a  common  recovery.     This 
is  the  origin  of  the  vulgar  error,  that  a  tenant  of  an  eftate  tail  mull 
have  the  confent  of  his  eldeft  fon  to  enable  him  to  cut  off  the  entail ; 
for  that  i8  neceffary  where  the  father  has  only  a  life-eftate,  and  his 
eldeft  fon  has  the  remainder  in  tail.      But  there   is  no  method 
whatever  of  fecuring  an  eftate  to  the  grandchildren  of  a  perfon, 
who  is  without  children  at  the  time  of  the  fettlement ;  for  the  law 
will  not  permit  a  perpetuity  ;  and  lord  Thurlow  has  defined  a  per- 
petuity to  be  "  any  extenfion  of  an  eftate  beyond  a  life  in  being, 
"  and  21  years  after."    2  Bro.  30.    See  n.  4.     Hence,  where  in  a 
fettlement  the  father  has  a  power  to  appoint  an  eftate  to  or  amongft 
his  children,  he  cannot  afterwards  give  this  to  his  children  in  ftri& 
fettlement,  or  give  any  of  his  fons  an  eftate  for  life,  with  a  re- 
mainder 
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the  particular  fubtleties  and  refinements,  into  which  this 
dodlrine,  by  the  variety  of  cafes  which  have  occurred  in  the 
courfe  of  many  centuries,  has  been  fpun  out  and  fubdivided  : 
neither  are  they  confonant  to  the  defign  of  thefe  elementary 
difquifkions.  I  mud  not  however  omit,  that  in  devifes  by 
laft  will  and  teftament,  (which,  being  often  drawn  up  when 
the  party  is  inops  confilii,  are  always  more  favoured  in  con- 
flruclion  than  formal  deeds,  which  are  prefumed  to  be  made 
with  great  caution,  fore-thought,  and  advice,)  in  thefe  de- 
vifes, I  fay,  remainders  may  be  created  in  fome  meafure 
N  contrary  to  the  rules  before  laid  down :  though  our  lawyers 
will  not  allow  fuch  difpofitions  to  be  ftri£lly  remainders ; 
but  call  them  by  another  name,  that  of  executory  devifes,  or 
devifes  hereafter  to  be  executed. 

An  executory  devife  of  lands  is  fuch  a  difpofition  of  them 
by  will,  that  thereby  no  eflate  veils  at  the  death  of  the  de- 
vifor,  but  only  on  fome  future  contingency.  It  differs  from  a 
remainder  in  three  very  material  points  ;  1.  That  it  needs  not 
any  particular  eftate  to  fupport  it.  2.  That  by  it  a  fee-fimple,  [173"] 
or  other  lefs  eftate,  may  be  limited  after  a  fee-fimple.  3.  That 
by  this  means  a  remainder  may  be  limited  of  a  chattel  intereft, 
after  a  particular  eflate  for  life  created  in  the  fame. 

1.  The  fir  ft  cafe  happens  when  a  man  devifes  a  future 
eflate  to  arife  upon  a  contingency  ;  and,  till  that  contingency 

mainder  in  tail  to  his  eldefl  fon  ;  for  if  he  could  do  this,  a  perpe- 
tuity would  be  created  by  the  original  fettlement.     2  T.  R.  241. 

The  itudent  who  wifhes  to  obtain  a  clear  and  comprehenfive 
knowledge  of  this  abftrufe  branch  of  legal  learning,  cannot  be- 
llow too  great  attention  upon  Mr.  Fearne's  treatife  upon  Contin- 
gent Remainders  and  Executory  Devifes,  where  it  is  learnedly  and 
perfpicuoufly  difcuffed  and  methodized.  I  have  thought  it  proper 
to  feleft  and  to  fubjoin  here  thefe  important  diftinftions,  as  in  in- 
numerable inflances,  from  the  ignorance  of  the  perfons  employed, 
family  fettlements,  particularly  in  wills,  have  proved  abortive,  and 
the  intentions  of  parents  and  teftators  have  been  unhappily  difap- 
pointed. 
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happens,  does  not  difpofe  of  the  fee-fimple,  but  leaves  it  to 
defcend  to  his  heirs  at  law.  As  if  one  devifes  land  to  a  feme- 
fole  and  her  heirs,  upon  her  day  of  marriage  :  here  is  in  effect 
a  contingent  remainder,  without  any  particular  eftate  to  fup- 
port  it ;  a  freehold  commencing  in  futuro.  This  limitation, 
though  it  would  be  void  in  a  deed,  yet  is  good  in  a  will,  by 
way  of  executory  devife e.  For,  fince  by  a  devife  a  freehold 
may  pafs  without  corporal  tradition  or  livery  of  feifin,  (as  it 
mull  do,  if  it  pafTes  at  all,)  therefore  it  may  commence 
in  futuro ;  becaufe  the  principal  reafon  why  it  cannot  com- 
mence in  futuro  in  other  cafes,  is  the  neceffity  of  actual 
feifin,  which  always  operates  in  praefenti.  And,  fince  it 
may  thus  commence  in  futuro,  there  is  no  need  of  a  parti-* 
cular  eftate  to  fupport  it ;  the  only  ufe  of  which  is  to 
make  the  remainder,  by  it's  unity  with  the  particular 
eftate,  a  prefent  intereft.  And  hence  alfo  it  follows,  that 
fuch  an  executory  devife,  not  being  a  prefent  intereft, 
cannot  be  barred  by  a  recovery,  fuffered  before  it  com- 
mences f. 

2.  By  executory  devife,  a  fee,  or  other  lefs  eftate,  maybe 
limited  after  a  fee.  And  this  happens  where  a  devifor  devifes 
his  whole  eftate  in  fee,  but  limits  a  remainder  thereon  to 
commence  on  a  future  contingency.  As  if  a  man  devifes 
land  to  A  and  his  heirs ;  but  if  he  dies  before  the  age  of 
twenty-one,  then  to  B  and  his  heirs  •,  this  remainder,  though 
void  in  deed,  is  good  by  way  of  executory  devife E.  But, 
in  both  thefe  fpecies  of  executory  devifes,  the  contingencies 
ought  to  be  fuch  as  may  happen  within  a  reafonable  time ;  as 
within  one  or  more  life  or  lives  in  being,  or  within  a  mode- 
[  x74  1  rate  term  of  years,  for  courts  of  juftice  will  not  indulge  even 
wills,  fo  as  to  create  a  perpetuity,  which  the  law  abhors  h  : 
becaufe  by  perpetuities,  (or  the  fettlement  of  an  intereft, which 
fhall  go  in  the  fucceflion  prefcribed,  without  any  power  of 
alienation ',)  eftates  are  made  incapable  of  anfwering  thofe 

c  i  Sid.  153.  »  12  Mod.  a8'/.     iVern.  164. 

f  Cro.  Jac.593.  '  Salk.  229. 

*  2  Mod.  289. 

ends 
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ends  of  focial  commerce,  and  providing  for  the  fudden  con- 
tingencies of  private  life,  for  which  property  was  at  firft, 
eftablifhed.  The  utmoft  length  that  has  been  hitherto  al- 
lowed for  the  contingency  of  an  executory  devife  of  either 
kind  to  happen  in,  is  that  of  a  life  or  lives  in  being,  and  one 
and  twenty  years  afterwards.  As  when  lands  are  devifed  to 
fuch  unborn  fon  of  a  feme-covert,  as  fhall  firfl  attain  the  age 
of  twenty-one,  and  his  heirs.;  the  utmolt  length  of  time  that 
can  happen  before  the  eftate  can  veft,  is  the  life  of  the  mother 
and  the  fubfequent  infancy  of  her  fon ;  and  this  hath  been 
decreed  to  be  a  good  executory  devife  k.  (4) 

k  Fort.  332. 

(4)  Lord  Kenyon  has  explained  the  whole  dodtrine  of  execu- 
tory devifes  in  the  following  words  :  "  The  rules  refpefting  exe- 
cutory devifes  have  conformed  to  the  rules  laid  down  in  the 
conllru&ion  of  legal  limitations,  and  the  courts  have  faid,  that  the 
eftate  fhall  not  be  unalienable  by  executory  devifes  for  a  longer 
term  than  is  allowed  by  the  limitations  of  a  common  law  con- 
veyance. In  marriage  fettlements  the  eftate  may  be  limited  to  the 
firft  and  other  fons  of  the  marriage,  in  tail ;  and  until  the  per- 
fon  to  whom  the  firft  remainder  is  limited  is  of  age,  the  eftate 
is  unalienable.  In  conformity  to  that  rule  the  courts  have  faid, 
fo  far  we  will  allow  executory  devifes  to  be  good.  To  fup- 
port  this  pofition,  I  could  refer  to  many  decifions ;  but  it  is 
fufficient  to  refer  to  the  duke  of  Norfolk's  cafe,  in  which  all 
the  learning  on  this  head  was  gone  into  ;  and  from  that  time 
to  the  prefent,  every  judge  has  acquiefced  in  that  decifion.  It  is 
an  eftablifhed  rule  that  an  executory  devife  is  good,  if  it  muft 
neceffarily  happen  within  a  life  or  lives  in  being,  and  twenty-one 
years,  and  the  fraction  of  another  year,  allowing  for  the  time  of 
geftation."  —  See  Long  v.  Blackhall,  7  7\  R.  100.  In  that  cafe 
it  was  determined  that  a  child  en  ventre  fa  mere,  was  to  be  confidered 
as  a  child  born,  and  therefore  that  an  eftate  might  be  devifed  to  it 
for  life,  and  after  it's  death  to  it's  iffue  in  tail. 

In  Doe  v.  Clark,  2  Hen.  Black.  399.  a  teftator  had  devifed  his 
eftate  to  fuch  children  as  fhould  be  living  at  the  time  of  his  death  ; 
and  the  court  of  common  pleas  determined  that  a  pofthumous 
child  came  under  that  defcription.  See  the  rights  of  infants  en 
ventre. fa  mere,  1  vol.  p.  130.  n.  9. 

P  4  A  devife 
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3.  By  executory  devife  a  term  of  years  may  be  given  to 
one  man  for  his  life,  and  afterwards  limited  .over  in  re- 


A  devife  therefore  to  the  youngeft  fon  of  A,  whether  A  is 
born,  or  en  "ventre  fa  mere,  at  the  death  of  the  teftator,  when  that 
youngeft  fon  attains  the  age  of  twenty-one,  will  be  good  ;  but 
if  it  were  limited  a  day  after  that  period,  it  would  be  null  and 
void. 

The  fubjeft  of  executory  devifes  has  undergone  much  learned 
inve (ligation,  in  determining  the  validity  of  the  will  of  Peter 
Thelulfon,  Efq.  an  eminent  merchant  in  the  city  of  London. 

That  gentleman  had  three  fons,  to  whom  he  bequeathed  fome 
inconfiderable  pecuniary  legacies ;  but  which,  he  obferved,  with 
their  own  great  fuccefs,  would  be  fufficient  to  procure  them  com- 
fort ;  but  the  reft  of  his  'mmenfe  property,  confifting  of  lands  of 
the  annual  value  of  4,500/.  and  6oo,coo/.  in  perfonal  property, 
he  devifed  to  truftees  nearly  to  the  following  effeft :  viz.  in 
truft  that  they  fhould  receive  the  rents,  intereft,  and  profits,  and 
difpofe  of  them  for  the  purpofe  of  accumulating,  during  the  lives 
of  his  three  fons,  and  the  lives  of  all  their  fons  whft  fhould  be  liv- 
ing at  the  time  of  his  death,  or  who  fhould  be  born  within  due 
time  afterwards,  and  during  the  lives  and  life  of  the  furvivors  or 
furvivor  of  them  ;  and  then  he  direfts,  that,  after  the  deceafe  of 
the  furvivor  of  fuch  perfons,  the  accumulated  fund  fhould  be  di- 
vided into  three  fhares,  and  that  one  fhare  fhould  be  conveyed  to 
the  eldeft  male  lineal  defcendant  of  each  of  his  three  fons ;  and 
upon  the  failure  of  fuch  a  defcendant,  that  fhare  to  go  to  the 
defcendants  of  the  other  fons  ;  and  upon  failure  of  all  fuch  male 
defcendants,  he  devifed  all  the  accumulated  property  to  be  applied 
to  the  ufe  of  the  finking  fund.  At  the  time  of  his  death  his  three 
fons  were  living,  they  had  four  fons  living,  and  two  other  twin 
fons  were  born  foon  afterwards,  who  of  courfe  were  then  en  ventre 
fa  mere.  It  was  calculated  that  at  the  death  of  the  furvivor  of 
thefe  nine  perfons,  the  accumulated  fund  would  probably  amount 
to  above  nineteen  millions  fterling.  And  if  at  that  time  there 
fhould  be  only  one  male  defcendant,  and  he  fhould  continue  a 
minor  for  ten  years  longer,  then  the  whole  would  amount  to 
more  than  thirty-two  millions  before  any  part  of  it  could  be 
alienated. 

This  extraordinary  will  did  not  originate  from  any  diffatisfac- 
tion  which  the  teftator's  family  had  ever  occafioned,  though  he 

was 
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ma'mder   to  another,  which  could    not  be  clone  by  deed  ; 
for  by  law  the  firft  grant  of  it,   to  a  man  for  life,  was  a 


was  refolved  that  none  of  his  defcendants,  who  were  born,  or  were 
in  embryo,  at  the  time  of  his  death,  fhould  ever  .enjoy  any  part 
of  this  property. 

Lord  chancellor  Loughborough,  lord  Alvanly,  then  mafter  of 
the  rolls,  and  the  judges,  Buller  and  Lawrence,  after  hearing 
counfel  for  feveral  day 3,  were  unanimoufly  and  clearly  of  opinion 
that  the  period  of  accumulation  in  this  cafe  was  not  more  exten- 
five  than  what  had  been  eftablifhed  in  former  cafes,  and  that  it  was 
within  the  prefcribed  limit  and  boundary  of  executory  devifes, 
as  thefe  nine  lives  were  wearing  out  together,  like  fo  many  candles 
burning  at  once  ;  that  this  property  was  rendered  unalienable 
only  during  one  life,  that  of  the  furvivor  of  the  nine ;  and  there- 
fore they  held  themfelves  compelled  by  the  force  of  authorities  to 
decide  in  favour  of  the  validity  of  this  will.  See  the  arguments 
accurately  reported  by  Mr.  Vefey,  jun.  4  vol.  p.  227. 

This  decifion  was  afterwards  affirmed  in  the  Houfe  of  Lords. 
See  the  unanimous  opinion  of  the  Judges  and  the  obfervations  of 
lord  Eldon  in  1 1  Vef.  jun.  112. 

But  to  prevent  fimilar  inftances  of  vanity,  illiberality,  and  folly 
in  future,  the  39  and  40  Geo.  III.  c.  98.  was  paffed,  by  which  the 
power  of  fettling  and  devifing  property  for  the  purpofe  of  accu- 
mulation is  reftrained  in  general  to  twenty -one  years  after  the  death 
of  the  grantor  or  the  teltator.  It  enacts  that  no  perfon  fhall,  by 
any  deed,  will,  or  by  any  other  mode,  fettle  or  difpofe  of  any  real 
or  perfonal  property,  fo  that  the  rents  and  profits  may  be  wholly 
or  partially  accumulated  for  a  longer  term  than  the  life  of  the 
grantor,  or  the  term  of  twenty-one  years  after  the  death  of  the 
grantor  or  the  teftator,  or  the  minority  of  any  perfon  who  fhall 
be  living,  or  en  ventre  fa  mere,  at  the  death  of  the  grantor  or  the 
teltator,  or  during  the  minority  only  of  fuch  perfon  ae  would  for 
the  time  being,  if  of  full  age,  be  entitled  to  the  rents  and  produce 
fo  directed  to  be  accumulated ;  and  where  any  accumulation  is 
directed  otherwife,  fuch  direction  fhall  be  void,  and  the  rents  and 
profits,  during  the  time  that  the  property  is  directed  to  be  accu- 
mulated contrary  to  this  act,  fhall  go  to  fuch  perfon  as  would  have 
been  entitled  thereto,  if  no  fuch  accumulation  had  been  directed  ; 
provided  that  this  act  fhall  not  extend  to  any  provifion  for  the 

payment 
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total  difpofition  of  the  whole  term ;  a  life  eftate  being 
elleemed  of  a  higher  and  larger  nature  than  any  term  of 
years '.  And,  at  firft,  the  courts  were  tender,  even  in  the 
cafe  of  a  will,  of  retraining  the  devifee  for  life  from  alien- 
ing the  term ;  but  only  held,  that  in  cafe  he  died  without 
exerting  that  a£t  of  ownerfhip,  the  remainder  over  mould 
then  take  place  m:  for  the  reftraint  of  the  power  of  alienation, 
efpecially  in  very  long  terms,  was  introducing  a  fpecies  of 
perpetuity.  But,  foon  afterwards,  it  was  held  n,  that  the 
devifee  for  life  hath  no  power  of  aliening  the  term,  fo  as  to 
bar  the  remainder-man  :  yet,  in  order  to  prevent  the  danger 
of  perpetuities,  it  was  fettled  °,  that  though  fuch  remainders 
may  be  limited  to  as  many  perfons  fucceffively  as  the  de- 
'S  ]  vifor  thinks  proper,  yet  they  muft  all  be  in  cjje  during  the 
life  of  the  firft  devifee  •,  for  then  all  the  candles  are  lighted 
and  are  confuming  together,  and  the  ultimate  remainder 
is  in  reality  only  to  that  remainder-man  who  happens  to 
furvive  the  reft :  and  it  was  alfo  fettled,  that  fuch  remainder 
may  not  be  limited  to  take  effe£t,  unlefs  upon  fuch  contin- 
gency as  muft  happen  (if  at  all)  during  the  life  of  the  firft 
devifee  p.  (5) 

1  8  Rep.  95.  °  1  Sid.  451. 

m  Bro.  tit.  cbatteles,  23.     Dyer,  74.  p  Skinn.  341.     3  P.  Wins.  2j8. 

•  Dyer,  358.     8  Rep.  96. 


payment  of  debts,  or  for  railing  portions  for  children,  or  to  any 
direction  touching  the  produce  of  woods  or  timber. 

A  direction  for  accumulation  during  a  life  was  held  to  be  good 
for  21  years  after  the  death  of  the  teltator,  9  Vef.  jun.  127. 

(5)  It  has  long  been  fully  fettled  that  a  term  for  years,  or  any 
chattel  intereft,  may  be  given  by  an  executory  devife  to  an  unborn 
child  of  a  perfon  in  exiitence,  when  it  attains  the  age  of  twenty- 
one  ;  and  that  the  limits  of  executory  devifes  of  real  and  perfonal 
property  are  precifely  the  lame.  Fearne,  320.  It  is  very  common 
to  bequeath  chattel  interefts  to  A  and  his  iflue,  and  if  he  dies  with- 
out iffue,  to  B.  It  feems  now  to  be  determined,  that  where 
the  words  are  fuch  as  would  have  given  A  an  eftate-tail  in  real 
property,  in  perfonal  property  the  fubfequent  limitations  are  void, 

and 
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Thus  much  for  fucli  eftates  in  expectancy,  as  are  created 
by  the  exprefs  words  of  the  parties  themfelves  j  the  molt  in- 
tricate title  in  the  law.  There  is  yet  another  fpecies,  which 
is  created  by  the  a£t  and  operation  of  the  law  itfelf,  and  this 
is  called  a  reverfion. 

III.  An  eftate  in  reverfion  is  the  refidue  of  an  eftate  left  in 
the  grantor,  to  commence  in  poffeffion  after  the  determination 
of  fome  particular  eftate  granted  out  by  him  q.  Sir  Edward 
Coker  defcribes  a  reverfion  to  be  the  returning  of  land  to  the 
grantor  or  his  heirs  after  the  grant  is  over.  As,  if  there  be 
a  gift  in  tail,  the  reverfion  of  the  fee  is,  without  any  fpecial 
refervation,  vetted  in  the  donor  by  a£t  of  law :  and  fo  alfo 
the  reverfion,  after  an  eftate  for  life,  years,  or  at  will,  con- 
tinues in  the  leffor.  For  the  fee-fimple  of  all  lands  muft 
abide  fomewhere ;  and  if  he,  who  was  before  pofleffed  of 
the  whole,  carves  out  of  it  any  fmaller  eftate,  and  grants  it 
away,  whatever  is  not  fo  granted  remains  in  him.  A  re- 
verfion is  never  therefore  created  by  deed  or  writing,  but 
arifes  from  conftru£tion  of  law ;  a  remainder  can  never  be 
limited,  unlefs  by  either  deed  or  devife.  But  both  are 
equally  transferrable,  when  actually  vetted,  being  both  eftates 
in  praefentiy  though  taking  effe£t  infuturo. 

The  doctrine  of  reverfions  is  plainly  derived  from  the 
feodal  conftitution.  For  when  a  feud  was  granted  to  a 
man  for  life,  or  to  him  and  his  iflue  male,  rendering  either 
rent  or  other  fervices ;  then,  on  his  death  or  the  failure  of 
iflue  male,  the  feud  was  determined,  and  refulted   back  to 

1  Co.  Litt.  22.  r  1  Inft.  142. 


and  A  has  the  abfolute  interelt ;  but  if  it  appears  from  any  claufe 
or  circumitance  in  the  will  that  the  teftator  intended  to  give  it 
over  only  in  cafe  A  had  no  iflue  living  at  the  time  of  his  death, 
upon  that  event  the  fubfequent  limitation  will  be  good  as  an  ex- 
ecutory devife.  Sec  Fearne,  371.  and  cafes  referred  to  in  3  Coxe's 
P.  Wmu  262. 

the 
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the  lord  or  proprietor,  to  be  again  difpofed  of  at  his  pleafure. 
And  hence  the  ufual  incidents  to  reversions  are  faid  to  be 
feaity  and  rent.  When  no  rent  is  referved  on  the  particular 
eftate,  fealty  however  refults  of  courfe,  as  an  incident  quite 
infeparable,  and  may  be  demanded  as  a  badge  of  tenure,  or 
acknowledgment  of  fuperiority  ;  being  frequently  the  only 
evidence  that  the  lands  are  holden  at  all.  Where  rent  is  re- 
ferved, it  is  alfo  incident,  though  not  infeparably  fo,  to  the 
reverfion 8.  The  rent  may  be  granted  away,  referving  the 
reverfion  ;  and  the  reverfion  may  be  granted  away,  referving 
the  rent  5  by  fpecial  words  :  but  by  a  general  grant  of  the  re- 
verfion, the  rent  will  pafs  with  it,  as  incident  thereunto  ; 
though  by  the  grant  of  the  rent  generally,  the  reverfion  will 
not  pafs.  The  incident  paffes  by  the  grant  of  the  principal, 
but  not  e  converfo:  for  the  maxim  of  law  is,  "  accejforiumjfon 
**  ducit,  fed  fequitur,  fiium  principale1." 

These  incidental  rights  of  the  reverfioner,  and  the  refpec- 
tive  modes  of  defcent,  in  which  remainders  very  frequently 
differ  from  reverfions,  have  occafioned  the  law  to  be  careful 
in  diftinguifhing  the  one  from  the  other,  however  inaccu- 
rately the  parties  themfelves  may  defcribe  them.  For  if 
one  feifed  of  a  paternal  eftate  in  fee,  makes  a  leafe  for  life, 
with  remainder  to  himfelf  and  his  heirs,  this  is  properly  a 
mere  reverfion  u,  to  which  rent  and  fealty  (hall  be  incident ; 
and  which  {hall  only  defcend  to  the  heirs  of  his  father's 
blood,  and  not  to  his  heirs  general,  as  a  remainder  limited  to 
him  by  a  third  perfon  would  have  done  w :  for  it  is  the  old 
eftate,  which  was  originally  in  him,  and  never  yet  was 
out  of  him.  And  To  like  wife,  if  a  man  grants  a  leafe  for 
life  to  A,  referving  rent,  with  reverfion  to  B,  and  his  heirs, 
B  hath  a  remainder  afcendible  to  his  heirs  general,  and  not 
a  reverfion  to  which  the  rent  is  incident ;  but  the  grantor 
(hall  be  entitled  to  the  rent,  during  the  continuance  of  A's 
eftate  x. 

5  Co.  Litt.  143.  w  3  Lev.  407. 

1  Ibid.  151,  15a.  *  I  And,  23. 

J   C10.  Eliz.  321. 

In 
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In  order  to  affift  fuch  perfons  as  have  any  eflate  in  remain- 
der, revcrfion,  or  expectancy,  after  the  death  of  others, 
againft  fraudulent  concealments  of  their  death,  it  is  enacted 
by  the  ftatute  6  Ann.  c.  18.  that  all  perfons  on  whofe  lives 
any  lands  or  tenements  are  holden,  (hall  (upon  application  to 
the  court  of  chancery,  and  order  made  thereupon)  once  in 
every  year,  if  required,  be  produced  to  the  court,  or  it's 
commiffioners  ;  or,  upon  neglect  or  refufal,  they  fhall  be 
taken  to  be  actually  dead,  and  the  perfon  entitled  to  fuch 
expectant  eftate  may  enter  upon  and  hold  the  lands  and 
tenements,  till  the  party  fhall  appear  to  be  living. 

Before  we  conclude  the  doctrine   of  remainders  and 
reverfions,  it  may  be  proper  to  obferve,    that  whenever  a 
greater  eftate  and  a  lefs  coincide  and  meet  in  one  and  the 
fame  perfon,  without  any  intermediate  eftate  y,  the  lefs  is 
immediately  annihilated  ;  or,  in  the  law  phrafe,  is  faid  to  be 
merged,  that  is,  funk  or  drowned  in  the  greater.     Thus,  if 
there  be  tenant  for  years,  and  the  reverfion  in  fee-fimple  de- 
fcends  to  or  is  purchafed  by  him,  the  term  of  years  is  merged 
in  the  inheritance,  and  fhall  never  exift  any  more.    But  they 
muft  come  to  one  and  the  fame  perfon  in  one  and  the  fame 
right ;  elfe,  if  the  freehold  be  in  his  own  right,  and  he  has  a 
term  in  right  of  another  {en  auter  droit))  there  is  no  merger. 
Therefore,    if  tenant  for  years  dies,    and  makes  him  who 
hath  the  reverfion  in  fee  his  Executor,  whereby  the  term  of 
years  vefts  alfo  in  him,  the  term  fhall  not  merge  ;  for  he 
hath  the  fee  in  his  own  right,  and  the  term  of  years  in  the 
right  of  the  teftator,  and  fubject  to  his  debts  and  legacies.    So 
alfo,  if  he  who  hath  the  reverfion  in  fee  marries  the  tenant 
for  years,  there  is  no  merger ;  for  he  hath  the  inheritance  in 
his  own  right,  the  leafe  in  the  right  of  his  wife  z.     An  eftate- 
tail  is  an  exception  to  this  rule  :  for  a  man  may  have  in  his 
own  right  both  an  eftate-tail  and  a  reverfion  in  fee :  and  the 
eftate-tail,  though  a  lefs  eftate,  fhall  not  merge  in  the  fee  a. 
For  eftates-tail  are  protected  and  preferved  from  merger  by 

y  3  Lev.  437  *  *  Rep.  61.   8  Rep.  74. 

z  Plow.  418.  Cto.Jac.a75.    Co.  Lilt.  338. 

the 
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the  operation  and  conftruction,  though  not  by  the  exprefs 
[  178  ]  words,  of  the  ftatute  de  donis  :  which  operation  and  conftruc- 
tion  have  probably  arifen  upon  this  confideration ;  that,  in 
the  common  cafes  of  merger  of  eftates  for  life  or  years  by 
uniting  with  the  inheritance,  the  particular  tenant  hath  the 
fole  intereft  in  them,  and  hath  full  power  at  any  time  to  de- 
feat, deftroy,  or  furrender  them  to  him  that  hath  the  rever- 
fion  ;  therefore,  when  fuch  an  eftate  unites  with  the  rever- 
fion  in  fee,  the  law  confiders  it  in  the  light  of  a  virtual  fur- 
render  of  the  inferior  eftate  b.  But,  in  an  eftate-tail,  the  cafe 
is  otherwife  :  the  tenant  for  a  long  time  had  no  power  at  all 
over  it,  fo  as  to  bar  or  deftroy  it,  and  now  can  only  do  it  by 
certain  fpecial  modes,  by  a  fine,  a  recovery,  and  the  like c : 
it  would  therefore  have  been  ftrangely  improvident  to  have 
permitted  the  tenant  in  tail,  by  purchafing  the  reverfion  in 
fee,  to  merge  his  particular  eftate,  and  defeat  the  inherit- 
ance of  his  iflue ;  and  hence  it  has  become  a  maxim,  that 
a  tenancy  in  tail,  which  cannot  be  furrendered,  cannot  alfo 
be  merged  in  the  fee. 

"  Cro.  Eliz.  302.  c  See  page  116. 
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CHAPTER     THE     TWELFTH. 

of  ESTATES  in  SEVERALTY,  JOINT- 
TENANCY,  COPARCENARY,  and 
COMMON. 


\  JiJE  come  now  to  treat  of  eftates,  with  refpeft  to  the 
number  and  connexions  of  their  owners,  the  tenants 
who  occupy  and  hold  them.  And,  confuiered  in  this  view, 
eitates  of  any  quantity  or  length  of  duration,  and  whether 
they  be  in  actual  poffeffion  or  expectancy,  may  be  held  in 
four  different  ways  ;  in  feveralty,  in  joint-tenancy,  in  copar- 
cenary, and  in  common. 

I.  He  that  holds  lands  or  tenements  in  feveralty,  or  is  folc 
tenant  thereof,  is  he  that  holds  them  in  his  own  right  only, 
without  any  other  perfon  being  joined  or  connected  with  him 
in  point  of  intereft,  during  his  eftate  therein.  This  is  the 
moft  common  and  ufual  way  of  holding  an  eftate  ;  and  there- 
fore we  may  make  the  fame  obfervations  here,  that  we  did 
upon  eftates  in  pofTeflion,  as  contradiftinguifhed  from  thofe 
in  expectancy,  in  the  preceding  chapter :  that  there  is  little 
or  nothing  peculiar  to  be  remarked  concerning  it,  fince  all 
eftates  are  fuppofed  to  be  of  this  fort,  unlefs  where  they  are 
exprefsly  declared  to  be  otherwife  ;  and  that  in  laying  down- 
general  rules  and  doctrines,  we  ufually  apply  them  to  fuch 
eftates  as  are  held  in  feveralty.  I  (hall  therefore  proceed  to 
confider  the  other  three  fpecies  of  eftates,  in  which  there  are 
always  a  plurality  of  tenants. 

II.  An 
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II.  An  eftate  in  joint-tenancy  is  where  lands  or  tenements 
are  granted  to  two  or  more  perfons,  to  hold  in  fee-fimple, 
fee-tail,  for  life,  for  years,  or  at  will.  In  confequence  of 
[  1 80  ]  fuch  grants  an  eftate  is  called  an  eftate  in  joint-tenancy  a, 
and  fometimes  an  eftate  in  jointure,  which  word  as  well  as 
the  other  fignifies  an  union  or  conjunction  of  intereft  ;  though 
in  common  fpeech  the  term  jointure  is  now  ufually  con- 
fined to  that  joint  eftate,  which  by  virtue  of  the  ftatute 
27  Hen.  VIII.  c.  10.  is  frequently  vefted  in  the  hufband  and 
wife  before  marriage,  as  a  full  fatisfaclion  and  bar  of  the 
woman's  dower  b. 

In  unfolding  this  title,  and  the  two  remaining  ones,  in  the 
prefent  chapter,  we  will  firft  inquire  how  thefe  eftates  may 
be  created;  next,  their  properties  and  refpective  incidents  ; 
and  laftly,  how  they  may  he  fevered  or  dejlroyed. 

1.  The  creation  of  an  eftate  in  joint-tenancy  depends  on 
the  wording  of  the  deed  or  devife,  by  which  the  tenants 
claim  title  :  for  this  eftate  can  only  arife  by  purchafe  or 
grant,  that  is,  by  the  act:  of  the  parties,  and  never  by  the 
mere  a£t  of  law.  Now,  if  an  eftate  be  given  to  a  plurality 
of  perfons,  without  adding  any  reftrictive,  exclufive,  or  ex- 
planatory words,  as  if  an  eftate  be  granted  to  A  and  B  and 
their  heirs,  this  makes  them  immediately  joint-tenants  in  fee 
of  the  lands.  For  the  law  interprets  the  grant  fo  as  to  make 
all  parts  of  it  take  effect,  which  can  only  be  done  by  creating 
an  equal  eftate  in  them  both.  As  therefore  the  grantor  has 
thus  united  their  names,  the  law  gives  them  a  thorough 
union  in  all  other  refpects.     For, 

2.  The  properties  of  a  joint  eftate  are  derived  from  it's 
unity,  which  is  fourfold  ;  the  unity  of  intereft,  the  unity  of 
title,  the  unity  of  time,  and  the  unity  of  pojfejfton  ;  or,  in 
other  words,  joint-tenants  have  one  and  the  fame  intereft, 
accruing  by  one  and  the  fame  conveyance,  commencing  at 


■  Litt,  277.  b  See  page  137. 
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one  and  the  fame  time,  and  held  by  one  and  the  fame  un- 
divided poflefTion. 

First,  they  muft  have  one  and  the  fame  interejl.     One  [  181  ] 
joint-tenant  cannot  be  entitled  to  one  period  of  duration  or 
quantity  of  intereft  in  lands,  and  the  other  to  a  different; 
one  cannot  be   tenant   for  life,  and  the  other   for  years ; 
one  cannot  be  tenant  in  fee,  and  the  other  in  tail c.     But  if 
land  be  limited  to  A  and  B  for  their  lives,  this  makes  them 
joint-tenants  of  the  freehold  ;  if  to  A  and  B  and  their  heirs, 
it  makes  them  joint-tenants  of  the  inheritance11.     If  land 
be  granted  to  A  and  B  for  their  lives,  and  to  the  heirs  of 
A  ;  here  A  and  B  are  joint-tenants  of  the  freehold  during 
their  refpective  lives,  and  A  has  the  remainder  of  the  fee  in. 
feveralty:  or  if  land  be  given  to  A  and  B,  and  the  heirs 
of  the  body  of  A ;  here  both  have  a  joint  eftate  for  life, 
and  A  hath  a  feveral  remainder  in  tail*.     Secondly,  joint- 
tenants  muft  alfo  have  an  unity  of  title :  their  eftate  muft 
be  created  by  one  and  the  fame  act,  whether  legal  or  ille- 
gal ;  as  by  one  and  the  fame  grant,  or  by  one  and  the  fame 
difleifin r.     Joint-tenancy  cannot  arife  by  defcent  or  a£t  of 
law;  but  merely  by  purchafe  or  acquifition  by  the  a£t  pf 
the  party :  and,  unlefs  that  a£t  be  one  and  the  fame,  the 
two  tenants  would  have  different  titles ;  and  if  they  had  dif- 
ferent titles,  one  might  prove   good   and   the   other   bad, 
which   would   absolutely    deftroy    the   jointure.      Thirdly* 
there  muft  alfo  be  an  unity  of  time :  their  eftates  muft  be 
vefted  at  one  and  the  fame  period,  as  well  as  by  one  and 
the  fame  title.     As  in  cafe  of  a  prefent  eftate  made  to  A 
and  B ;  or  a  remainder  in  fee  to  A  and  B  after  a  particular 
eftate ;   in  either  cafe  A  and  B  are  joinutenants  of  this 
prefent  eftate,  or  this  vefted  remainder.     But  if,  after  a 
leafe  for  life,  the  remainder  be  limited  to  the  heirs  of  A  and 
B ;  and  during  the  continuance  of  the  particular  eftate  A 
dies,  which  vefts  the  remainder  of  one  moiety  in  his  heir: 

*  Co.Litt.  1 88.  ■  Ibid.h%%S- 

*  Liu.  §  477-  f  Md'ln*' 

Vol.  II.  Q  and 
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and  then  B  dies,  whereby  the  other  moiety  becomes  vefted 
in  the  heir  of  B  :  now  A's  heir  and  B's  heir  are  not  joint- 
tenants  of  this  remainder,  but  tenants  in  common  ;  for  one 
moiety  vefted  at  one  time,  and  the  other  moiety  vefted  at 
another f.  Yet  where  a  feoffment  was  made  to  the  ufe 
of  a  man,  and  fuch  wife  as  he  mould  afterwards  marry, 
£  182  ]  for  term  of  their  lives,  and  he  afterwards  married;  in  this 
cafe  it  feems  to  have  been  held  that  the  hufband  and  wife 
had  a  joint-eftate,  though  vefted  at  different  times g  :  be- 
caufe  the  ufe  of  the  wife's  eftate  was  in  abeyance  and  dor- 
mant till  the  intermarriage ;  and,  being  then  awakened, 
had  relation  back,  and  took  effe£t  from  the  original  time 
of  creation.  Laftly,  in  joint-tenancy  there  muft  be  an 
unity  of  poffejfion.  Joint-tenants  are  faid  to  be  feifed  per 
my  et  per  tout,  by  the  half  ox  moiety,  and  by  all :  that  is,  they 
each  of  them  have  the  entire  poffeffion,  as  well  of  every 
parcel  as  of  the  whole  h.  They  have  not,  one  of  them  a 
feifin  of  one  half  or  moiety,  and  the  other  of  the  other 
moiety ;  neither  can  one  be  exclufively  feifed  of  one  acre, 
and  his  companion  of  another ;  but  each  has  an  undivided 
moiety  of  the  whole,  and  not  the  whole  of  an  undivided 
moiety  •.  And  therefore,  if  an  eftate  in  fee  be  given  to  a 
man  and  his  wife,  they  are  neither  properly  joint-tenants, 
nor  tenants  in  common  :  for  hufband  and  wife  being  con- 
fidered  as  one  perfon  in  law,  they  cannot  take  the  eftate  by 
moieties,  but  both  are  feifed  of  the  entirety,  per  tout,  et  ncn 
per  my :  the  confequence  of  which  is,  that  neither  the  huf- 
band nor  the  wife  can  difpofe  of  any  part  without  the 
afTent  of  the  other,  but  the  whole  muft  remain  to  the  fur- 
vivor  k.  ( 1 ) 

Co.  JLitt.  l88«  Jeilicct,totum  in  communis  ct  nihil  fe  pa- 

*  Dyer,  340.     I  Rep.  ibl.  rttim  per  fe.      Bra<fL  /.  5.  tr.  5.  c.  26. 

h  Litt.  §  288.    5  Rep.  ro.  fe  Lite.  §66j.     C0.Litt.187.    Bro. 

r   Quilil>tt  totum  tenet   ei  nihil  tenet;      Abr.    t.   Cut  in   vita',  8.      2  Vern.  I2C. 

2  Lev.  39. 

(1)  And  if  a  grant  is  made  of  a  joint-eftatc  to  hufband  and 
wife,  and  a  third  perfon,  the   hufband   and   wife   (hall   have  one 

moiety, 
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Upon  thefe  principles,  of  a  thorough  and  intimate  union 
of  interelt  and  pofleflion,  depend  many  other  confequences 
and  incidents  to  the  joint-tenant's  eftate.  If  two  joint- 
tenants  let  a  verbal  leafe  of  their  land,  referving  rent  to  be 
paid  to  one  of  them,  it  fhall  enure  to  both,  in  refpetft  of  the-, 
joint-rcverfion '.  If  their  leflee  furrenders  his  leafe  to  one 
of  them,  it  mail  alfo  enure  to  both,  becaufe  of  the  privity, 
or  relation  of  their  eftate m.  On  the  fame  reafon,  livery 
of  feifin,  made  to  one  joint-tenant,  fhall  enure  to  both  of 
them  n :  and  the  entry,  or  .re-entry,  of  one  joint-tenant  is  as 
effectual  in  law  as, if  it  were  the  a£t  of  both0.  In  all  aflions 
alfo  relating  to  their  joint-eftate,  one  joint-tenant  cannot 
fue  or  be  fued  without  joining  the  other p.  But  if  two  or 
more  joint-tenants  be  feifed  of  an  advowfon,  and  they 
prefent  different  clerks,  the  bifhop  may  refufe  to  admit 
either :  becaufe  neither  joint-tenant  hath  a  feveral  right  of 
patronage,  but  each  is  feifed  of  the  whole;  and  if  they  do  [ 183  ] 
not  both  agree  within  fix  months,  the  right  of  prefentation 
(hall  lapfe.  But  the  ordinary  may,  if  h,e  pleafes,  admit  a 
clerk  prefented  by  either,  for  the  good  of  the  church,  that 
divine  fervice  may  be  regularly  performed ;  which  is  no 
more  than  he  otherwife  would  be  entitled  to  do,  in  cafe 
their  difagreement  continued,  fo  as  to  incur  a  lapfe  :  and, 
if  the  clerk  of  one  joint-tenant  be  fo  admitted,  this  fhall 
keep  up  the  title  in  both  of  them ;  in  refpeft  of  the  privity 
and  union  of  their  eftate  \  Upon  the  fame  ground  it  is 
held,  that  one  joint-tenant  cannot  have  an  adtion  againft 
another  for  trefpafs,  in  refpecl  of  his  land  ' ;  for  each  has 

'  C0.Litt.a14.  p  Ibid.  195. 

m  Ibid.  192.  *>    Ibid.  185. 

"  Ibid.  49.  r  3  Leon.  262. 
0  Ibid.  319.364. 


moiety,  and  the  third  perfon  the  other  moiety,  in  the  fame  manner 
as  if  it  had  been  granted  only  to  two  perfons.  So  if  the  grant  is 
to  hufband  and  wife  and  two  others,  the  hufband  and  wife  take  one 
ahird  in  joint-tenancy.     Lift.  $  291. 

O  2  ait 
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an  equal  right  to  enter  on  any  part  of  it.  But  one  joint- 
tenant  is  not  capable  by  himfelf  to  do  any  aft,  which  may 
tend  to  defeat  or  injure  the  eftate  of  the  other  ;  as  to  let 
leafes,  or  to  grant  copyholds3:  and  if  any  wafte  be  done, 
which  tends  to  the  destruction  of  the  inheritance,  one  joint- 
tenant  may  have  an  action  of  wafte  againft  the  other,  by 
conftruction  of  the  ftatute  Weftm.  2.  c.  22. l  So  too,  though 
at  common  law  no  action  of  account  lay  for  one  joint-tenant 
againft  another,  unlefs  he  had  conftituted  him  his  bailiff  or 
receiver  u,  yet  now  by  the  ftatute  4  Ann.  c.  16.  joint-tenants 
may  have  actions  of  account  againft  each  other,  for  receiv- 
ing more  than  their  due  fhare  of  the  profits  of  the  tenements 
held  in  joint-tenancy.  (2) 

From  the  fame  principle  alfo  arifes  the  remaining  grand 
incident  of  joint-eftates  ;  viz.  the  doctrine  of  furvivorfliip  : 
by  which  when  two  or  more  perfons  are  feifed  of  a  joint- 
eitate,  of  inheritance,  for  their  own  lives,  or  pur  auter  vie, 
or  are  jointly  poffeffed  of  any  chattel-intereft,  the  entire 
tenancy  upon  the  deceafe  of  any  of  them  remains  to  the 
furvivors,  and  at  length  to  the  laft  furvivor  ;  and  he  (hall  be 
entitled  to  the  whole  eftate,  whatever  it  be,  whether  an 
inheritance  or  a  common  freehold  only,  or  even  a  lefs 
eftate  w.  This  is  the  natural  and  regular  confequence  of 
the  union  and  entirety  of  their  intereft.  The  intereft  of 
[  184  1  two  joint-tenants  is  not  only  equal  or  fimilar,  but  alfo  is 
one  and  the  fame.  One  has  not  originally  a  diftinct  moiety 
from  the  other  -,   but,  if  by  any  fubfequent  act  (as  by  alien- 


•  1  Leon.  234.  u  Co.  Litt.  zoo. 

-  2lnft.  403.  w  Litt.  §  180,  281. 


(  2  )  This  action  is  now  perhaps  never  brought ;  but  the  practice 
is  to  apply  to  a  court  of  equity  to  compel  an  account ;  which  is 
alfo  the  jurifdiction  generally  reforted  to  in  order  to  obtain  a  par- 
tition between  joint-tenants,  parcenors,  and  tenants  in  common. 
Com.  Dig.  Chanr.  3  V.  6.  &  4  E.  Mitf.  109. 

4  ation 
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ation  or  forfeiture  of  either)  the  intereft  becomes  feparate 
and  diftinct,  the  joint-tenancy  inftantly  ceafes.  But,  while 
it  continues,  each  of  two  joint-tenants  has  a  concurrent 
intereft  in  the  whole  ;  and  therefore,  on  the  death  of  his 
companion,  the  fole  intereft  in  the  whole  remains  to  the 
furvivor.  For  the  intereft  which  the  furvivor  originally  had 
is  clearly  not  devefted  by  the  death  of  his  companion  ;  and 
no  other  perfon  can  now  claim  to  have  a  joint  eftate  with 
him,  for  no  one  can  now  have  an  intereft  in  the  whole, 
accruing  by  the  fame  title,  and  taking  effe£t  at  the  fame  time 
with  his  own ;  neither  can  any  one  claim  a  feparate  intereft 
in  any  part  of  the  tenements;  for  that  would  be  to  deprive 
the  furvivor  of  the  right  which  he  has  in  all,  and  every  part. 
As  therefore  the  furvivor's  original  intereft  in  the  whole  ftill 
remains  •,  and  as  no  one  can  now  be  admitted,  either  jointly 
or  feverally,  to  any  fhare  with  him  therein  ;  it  follows,  that 
his  own  intereft  muft  now  be  entire  and  feveral,  and  that  he 
{hall  alone  be  entitled  to  the  whole  eftate  (whatever  it  be) 
that  was  created  by  the  original  grant. 

This  right  of  furvivorfhip  is  called  by  our  antient  authors  x 
theyW  accrefcendi,  becaufe  the  right  upon  the  death  of  one 
joint-tenant  accumulates  and  increafes  to  the  furvivors  :  or, 
as  they  themfelves  exprefs  it,  "pars  ilia  communis  accrefcit 
"  fuperjlitibusy  de  perfona  in  perfonam,  ufque  ad  ultimam  fuper- 
"  Jlitem."  And  this  jus  accrefcendi  ought  to  be  mutual  ; 
which  I  apprehend  to  be  one  reafon  why  neither  the  king  y, 
nor  any  corporation  2,  can  be  a  joint-tenant  with  a  private 
perfon.  For  here  is  no  mutuality  :  the  private  perfon  has 
not  even  the  remoteft  chance  of  being  feifed  of  the  entirety, 
by  benefit  of  furvivorfhip  ;  for  the  king  and  the  corporation 
can  never  die.  (3) 

x  Bradton,  /.  4.  tr.  3.  c  9.  §  3.  Y  Co.  Litt.  190.     Finch.  L.  83. 

Fleta,  /.  3.  c.  4.  '  a  Lev.  12. 


(3)   But  lord  Coke  fays  exprefsly, "  there  may  be  joint-tenants, 
:*  though  there  be  not  equal  benefit  of  furvivorfhip  ;  as  if  a  man 

Q  3  "  let 
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3.  We  are,  Iaftly,  to  inquire  how  an  eftate  in  joint- 
tenancy  may  he  fevered  and  dejlroyed.  And  this  may  be  done 
by  deftroying  any  of  its  conitituent  unities,  1.  That  of 
lime,  which  refpecls  only  the  original  commencement  of  the 
joint-eftate,  cannot  indeed  (being  now  paft)  be  affected  by 
any  fubfequent  tranfactions.  But,  2.  The  joint-tenants' 
eftate  may  be  deftroyed,  without  any  alienation,  by  merely 
disuniting  their  pojfejfion.  For  joint-tenants  being  fei fed  per 
my  et  per  tout,  every  thing  that  tends  to  narrow  that  interest, 
fo  that  they  fhall  not  be  feifed  throughout  the  whole,  and 
throughout  every  part,  is  a  feverance  cr  deftruetion  of  the 
jointure.  And  therefore,  if  two  joint-tenants  agree  to  part 
their  lands,  and  hold  them  in  ieveralty,  they  are  no  longer 
joint-tenants  :  for  they  have  now  no  joint-intereft  in  the 
whole,  but  only  a  feveral  intereft  refpectively  in  the  feveral 
parts.  And  for  that  reafon  alfo,  the  right  of  furvivorfhip  is 
by  fuch  feparation  deftroyed  a.  By  common  law  all  the  joint- 
tenants  might  agree  to  make  partition  of  the  lands,  but  one 
of  them  could  not  compel  the  other  fo  to  do  b  :  for  this- 
being  an  eftate  originally  created  by  the  a£t  and  agreement 
of  the  parties,  the  law  would  not  permit  any  one  or  more  of 
them  to  deftroy  the  united  poffeffion  without  a  fimilar  uni- 
verfal  confent.     But  now  by  the  ftatutes  3 1  Hen.  VIII.  c.  1 , 

*  Co.  Litt.  188.  193.  b  Litt.  §  ayo. 


"  let  lands  to  A  and  B  during  the  life  of  A  ;  if  B  die,  A  fhall 
"  have  all  by  furvivorfhip  ;  but  if  A  die,  B  fhall  have  nothing." 
Co.  Litt.  181.  The  mutuality  of  furvivorfhip  does  not  therefore 
appear  to  be  the  reafon  why  a  corporation  cannot  be  a  joint-tenant 
with  a  private  perfon  ;  for  two  corporations  cannot  be  joint-tenants 
together  ;  but  whenever  a  joint-eftate  is  granted  to  them,  they 
take  as  tenants  in  common.  Co.  Litt.  190.  But  there  is  no  fur- 
vivorfhip of  a  capital,  or  a  ftock  in  trade,  among  merchants  and 
traders ;  for  this  would  be  ruinous  to  the  family  of  the  deceafed 
partner  ;  and  it  is  a  legal  maxim,  jus  accrefcendi  inter  mercatores 
fro  bentficio  commcrcii  locum  non  habet.    Co.  Litt.  182.     See  p.  399. 

and 
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and  32  Hen.  VIII.  c.  32.  joint-tenants,  either  of  inheritances 
or  other  lefs  eftates,  are  compellable  by  writ  of  partition  to 
divide  their  lands  c.  3.  The  jointure  may  be  deftroycd  by 
deftroying  the  unity  of  title.  As  if  one  joint-tenant  alienes 
and  conveys  his  eftate  to  a  third  perfon :  here  the  joint-te- 
nancy is  fevered,  and  turned  into  tenancy  in  common  d  •,  for 
the  grantee  and  the  remaining  joint-tenant  hold  by  different 
titles,  (one  derived  from  the  original,  the  other  from  the 
fubfequent,  grantor,)  though,  till  partition  made,  the  unity 
of  poffeffion  continues.  But  a  devife  of  one's  fhare  by  will 
is  no  feverance  of  the  jointure  :  for  no  teftament  takes  [  186  j 
effedf.  till  after  the  death  of  the  teftator,  and  by  fuch  death 
the  right  of  the  furvivor  (which  accrued  at  the  original  crea- 
tion of  the  eftate,  and  has  therefore  a  priority  to  the  other  e) 
is  already  veiled/  (4)  4.  It  may  alfo  be  deftroyed  by  deftroy- 
ing  the  unity  of  viterefl.  And  therefore,  if  there  be  two 
joint-tenants  for  life,  and  the  inheritance  is  purchafed  by  or 
defcends  upon  either,  it  is  a  feverance  of  the  jointure  5 ; 
though,  if  an  eftate  is  originally  limited  to  two  for  life,  and 
after  to  the  heirs  of  one  of  them,  the  freehold  fhall  remain 
in  jointure,  without  merging  in  the  inheritance  ;    becaufe 

c  Thus,  by  the  civil  law,  nemo  inintut  d    Litt.  §  492. 

compellitur  ad  communionem,    (Ff.    12.  e   Jus  accrefcendi  pracfertur  ultimas 

6.  26.  §4.)     And  again  ;  ft  nonomnes  voluntati.     Co.  Litt.  185. 

qui  rein  communem  babent,  fed  certi  ex  '  Litt.    §  287. 

his,   dividere    dejiderant ;    hoc  judicium  %  Cro.  Eliz.  47Cl 
inter  eos  accipi  potejl,      (Ff.  IC.   3.  8.) 


(4)  If  a  will  is  made  by  a  joint-tenant  of  real  property,  deviling 
his  intereft  in  the  premifes,  and  after  the  execution  of  the  will  there 
is  a  partition  of  the  eftate,  the  teftator's  fhare  cannot  pafs  by  the 
devife  unlefs  there  is  a  republication  of  the  will  fubfequent  to  the 
partition.     3  Burr.  1488.    Amb.  617. 

For  a  joint-tenant  is  not  enabled  to  devife  his  eftate  by  the  fta- 
tuteof  wills  32  Hen.  VIII.  c.  1.  explained  by  34  &35  Hen.VIIL 
c.  5.  as  tenants  in  common  and  coparceners.  But  if  a  tenant  in 
common  devifes  his  eftate,  a  fubfequent  partition  is  not  a  revoca- 
tion of  the  will.      3  P.  IVms.  1 69. 

Q  4  being 
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being  created  by  one  and  the  lame  conveyance,  they  are  not 
feparate  eflates,  (which  is  requifite  in  order  to  a  merger,) 
but  branches  of  one  entire  eftate  h.  In  like  manner,  if  a 
joint-tenant  in  fee  makes  a  leafe  for  life  of  his  (hare,  this 
defeats  the  jointure  ' :  for  it  deftroys  the  unity  both  of  title 
and  of  intereft.  And,  whenever  or  by  whatever  means  the 
jointure  ceafes  or  is  fevered,  the  right  of  furvivorfhip,  or 
jus  accrefcendi)  the  fame  inftant  ceafes  with  it  k.  Yet,  if  one 
of  three  joint-tenants  alienes  his  fhare,  the  two  remaining 
tenants  (till  hold  their  parts  by  joint-tenancy  and  furvivor- 
fhip l :  and  if  one  of  three  joint -tenants  releafe  his  fhare 
to  one  of  his  companions,  though  the  joint-tenancy  is  de- 
ftroyed  with  regard  to  that  part,  yet  the  two  remaining 
parts  are  ftill  held  in  jointure  m  \  for  they  ftill  preferve  their 
original  conflituent  unities.  But  when,  by  an  a£t  or  event, 
different  interefts  are  created  in  the  Several  parts  of  the 
eftate,  or  they  are  held  by  different  titles,  or  if  merely  the 
poffeffion  is  feparated ;  fo  that  the  tenants  have  no  longer 
thefe  four  indifpenfable  properties,  a  famenefs  of  intereft* 
and  undivided  poffeffion,  a  title  veiling  at  one  and  the  fame 
time,  and  by  one  and  the  fame  acl  or  grant ;  the  jointure  is 
inftantly  diffolved. 

[  187  }  In  general  it  is  advantageous  for  the  joint-tenants  to  dif- 
folve  the  jointure  ;  fince  thereby  the  right  of  furvivorfhip  is 
taken  away,  and  each  may  tranfmit  his  own  part  to  his  own 
heirs.  Sometimes  however  it  is  difadvantageous  to  diflblve 
the  joint-eftate  :  as  if  there  be  joint-tenants  for  life,  and  they 
make  partition,  this  diffolves  the  jointure  ;  and,  though  be- 
fore they  each  of  them  had  an  eftate  in  the  whole  for  their 
own  lives  and  the  life  of  their  companion,  now  they  have 
an  eftate  in  a  moiety  only  for  their  own  lives  merely  ;  and, 
on  the  death  of  either,   the  reverfioner  fhall  enter  on  his. 

*  3  Rep.  6c>.     Co.  Lilt.  182.  rt  quandojui  aarcjurct  habit.     Co.  Litt. 
1  Litt.  §  302,  303.  1 88. 

*  Nihil  di  it  aitriftii  ti,  qui  nihil  if.        '  Litt.   §  194. 

m  Ibid,  $  304. 

moiety,, 
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moiety  ".  And  therefore  if  there  be  two  joint-tenants  for 
life,  and  one  grants  away  his  part  for  the  life  of  his  com- 
panion, it  is  a  forfeiture<>:  for,  in  the  firft  place,  by  the 
feverance  of  the  jointure  he  has  given  himfelf  in  his  own 
moiety  only  an  eftate  for  his  own  life  ;  and  then  he  grants 
p  the  fame  land  for  the  life  of  another ;  which  grant,  by  a 
tenant  for  his  own  life  merely,  is  a  forfeiture  of  his  eftate  p  : 
for  it  is  creating  an  eftate  which  may  by  poflibility  laft  longer 
than  that  which  he  is  legally  entitled  to. 

III.  An  eftate  held  in  coparcenary  is  where  lands  of  in- 
heritance defcend  from  the  anceftor  to  two  or  more  perfons. 
It  arifes  either  by  common  law  or  particular  cuftom.  By 
common  law :  as  where  a  perfon  feifed  in  fee-fimple  or  in 
fee-tail  dies,  and  his  next  heirs  are  two  or  more  females,  his 
daughters,  filters,  aunts,  coufins,  or  their  reprefentatives : 
in  this  cafe  they  fhall  all  inherit,  as  will  be  more  fully 
fhewn,  when  we  treat  of  defcents  hereafter ;  and  thefe  co- 
heirs are  then  called  coparceners ;  or,  for  brevity,  parceners 
onlyq.  Parceners  by  particular  cuftom  are  where  lands 
defcend,  as  in  gavelkind,  to  all  the  males  in  equal  degree, 
as  fons,  brothers,  uncles,  £sV. r  And,  in  either  of  thefe 
cafes,  all  the  parceners  put  together  make  but  one  heir,  and  , 
have  but  one  eftate  among  them 8. 

The  properties  of  parceners  are  in  fome  refpe£ts  like  thofe  [  188  3 
of  joint-tenants  ;  they  having  the  fame  unities  of  interejly 
title y  and  pojfejfion.  They  may  fue  and  be  fued  jointly  for 
matters  relating  to  their  own  lands i ;  and  the  entry  of  one 
of  them  fhall  in  fome  cafes  enure  as  the  entry  of  them  all u. 
They  cannot  have  an  a£tion  of  trefpafs  againft  each  other  : 
but  herein  they  differ  from  joint-tenants,  that  they  are  alfo 
excluded  from  maintaining  an  action  of  wafte  w  ;  for  copar- 

"  1  Jones,  55.  !  Co.  Litt.  163. 

*  4  Leon.  237.  '  Ibid.   164. 

»  Co.  Litt.  352.  °  Hid.  §  188.  443. 

1  Litt.  §  241,  i/\2.  *  llnll.  403. 
'  Ibid.  §  265, 

ccneri 
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ceners  could  at  all  times  put  a  ltop  to  any  walte  by  writ  of 
partition,  but  till  the  ftatute  of  Henry  the  eighth  joint- 
tenants  had  no  fuch  power.  Parceners  alfo  differ  materially 
from  joint-tenants  in  four  other  points,  i.  They  always 
claim  by  defcent,  whereas  joint-tenants  always  claim  by 
purchafe.  Therefore,  if  two  fifters  purchafed  lands,  to  hold 
to  them  and  their  heirs,  they  are  not  parceners,  but  joint- 
tenants  x  ;  and  hence  it  likewife  follows,  that  no  lands  can 
be  held  in  coparcenary,  but  eftates  of  inheritance,  which  are 
of  a  defcendible  nature  •,  whereas  not  only  eftates  in  fee  and 
in  tail,  but  for  life  or  years,  may  be  held  in  joint-tenancy. 
2.  There  is  no  unity  of  time  neceflary  to  an  eftate  in  copar- 
cenary. For  if  a  man  had  two  daughters,  to  whom  his 
eftate  defcends  in  coparcenary,  and  one  dies  before  the 
other ;  the  furviving  daughter  and  the  heir  of  the  other,  or 
when  both  are  dead,  their  two  heirs,  are  ftill  parceners  yj 
the  eftates  vefting  in  each  of  them  at  different  times,  though 
it  be  the  fame  quantity  of  intereft,  and  held  by  the  fame 
title.  3.  Parceners,  though  they  have  an  unity,  have  not  an 
entirety  of  intereft.  They  are  properly  entitled  each  to  the 
whole  of  a  diftinct  moiety  z ;  and  of  courfe  there  is  no 
jus  accrefcendi,  or  furvivorlhip  between  them  :  for  each  part 
defcends  feverally  to  their  refpective  heirs,  though  the  unity 
of  pofleffion  continues.  And  as  long  as  the  lands  continue 
in  a  courfe  of  defcent,  and  united  in  pofleffion,  fo  long  are 
the  tenants  therein,  whether  male  or  female,  called  parce- 
ners. But  if  the  pofleffion  be  once  fevered  by  partition, 
[  180  ]  they  are  no  longer  parceners,  but  tenants  in  feveralty ;  or 
if  one  parcener  alienes  her  fhare,  though  no  partition  be 
made,  then  are  the  lands  no  longer  held  in  coparcenary,  but 
in  common  a. 

Parceners  are  fo  called,  faith  Littleton  b,  becaufe  they 
may  be  conftrained  to  make  partition.  And  he  mentions 
many  methods  of  making  it c ;   four  of  which  are  by  confentj. 

*  Litt.  §  254.  •  Lite.  §  309. 

1  Co.  Litt.  164.  174.  h  §  241. 

•■   Ibid.  163,  164.  c    §213  1°  264. 
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and  one  by  cuinpullion.     The  fi rib  is,  where   they  agree   to 
divide  the  lands  into  equal  parts  in  feveralty,  and  that  each 
ihall  have   fuch  a  determinate  part.     The  fecond  is,  when 
they  agree  to  chufe  fome  friend  to  make  partition  for  them, 
and  then  the   fillers  lliall  chufe  each  of  them  her  part  ac- 
cording to  feniority  of  age ;  or  otherwife,  as  fhall  be  agreed. 
The  privilege  of  feniority  is  in  this  cafe  perfonal ;  for  if  the 
eldeft  fifter  be  dead,  her  iffue  fhall  not  chufe   firft,  but  the 
next  fifter.     But,  if  an  advowfon  defcend   in  coparcenary, 
and  the  lifters  cannot  agree  in  the   prefentation,  the  eldeft 
and  her  iffue,  nay  her  hufband,   or  her  afligns,  fhall  prefent 
alone,  before  the   younger  d  (6).     And  the  reafon  given  is, 
that  the  former  privilege,   of  priority  in  choice  upon  a  divi- 
fion,  arifes  from  an  a£t  of  her  own,  the  agreement  to  make 
partition  ;  and  therefore   is  merely  perfonal :  the  latter,   of 
prefenting  to  the  living,  arifes  from  the  a£f.  of  the  law,  and 
is  annexed  not  only  to  her  perfon,  but  to  her  eftate  alfo.     A 
third  method  of  partition  is,  where  the  eldeft  divides,  and 
then  fhe  fhall  chufe  laft  ;  for  the  rule  of  law  is,  eujus  ejl  di- 
viftoy  ulterius  ejl  eleclio.     The   fourth   method  is,  where  the 
filters  agree  to  caft  lots  for  their  fhares.     And  thefe  are  the 
methods  by  confent.     That  by  compulfion  is,  where  one  or 
more  fue  out  a  writ  of  partition  againft  the  others  ;  where- 
upon the   fheriff  fhall  go  to  the  lands,   and  make  partition 
thereof  by  the  verdict  of  a  jury  there  impanneled,  and  affign 
to  each  of  the  parceners  her  part  in   feveralty  e  (7).     But 
there  are  fome  things  which  are  in  their  nature  impartible. 

d  Co.  Litt.  166.     3  Rep.  22.  held  either  in  joint-tenancy,  parcenary, 

e   By  ftatute  8  &  9  W.  III.  c.31.   an  or  common,  than  was  ufed  at  the  com- 

eafitr  method   of  carrying  on  the  pro-  mon  law,  is  chalked  cut  and  provided. 

ceedings  on  a  writ  of  partition,  of  lands 


(6)  It  has  been  doubted  whether  the  grantee  of  the  eldeft  fifter 
fhall  have  the  firft  and  fole  prefentation  after  death.  Harg. 
Co.  Litt.  266.  But  it  was  exprefsly  determined  in  favour  of  fuch 
a  grantee  in  1  Vef.  340. 

(7)  Another,  and  the  moft  ufual  mode  of  compullion,  is  by  a 
decree  of  a  court  of  equity.     See  page  183.  n.  2.  ante. 

The 
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The  manfion-houfe,  common  of  eltovers,  common  of  pif- 
cary  uncertain,  or  any  other  common  without  flint,  fhall 
not  be  divided  ;  but  the  eldeft  filter,  if  fhe  pleafes,  fhall 
have  them,  and  make  the  others  a  reafonable  fatisfa£tion  in 
other  parts  of  the  inheritance :  or,  if  that  cannot  be,  then 
they  fhall  have  the  profits  of  the  thing  by  turns,  in  the  fame 
manner  as  they  take  the  advowfon f. 

There  is  yet  another  confideration  attending  the  eftate 
in  coparcenary ;  that  if  one  of  the  daughters  has  had  an 
eftate  given  with  her  in  frankmarr'iage  by  her  anceftor, 
(which  we  may  remember  was  a  fpecies  of  eftates-tail,  freely 
given  by  a  relation  for  advancement  of  his  kinfwoman  in 
marriage  E,)  in  this  cafe,  if  lands  defcend  from  the  fame  an- 
ceftor to  her  and  her  fitters  in  fee-fimple,  fhe  or  her  heirs 
fhall  have  no  fhare  of  them,  unlefs  they  will  agree  to  divide 
the  lands  fo  given  in  frankmarriage  in  equal  proportion  with 
the  reft  of  the  lands  defcending  h.  This  mode  of  divifion 
was  known  in  the  law  of  the  Lombards ' ;  which  directs 
the  woman  fo  preferred  in  marriage,  and  claiming  her  fhare 
of  the  inheritance,  mittere  in  confufum  cum  fororibus y  quantum 
pater  out  f rater  ei  dederit,  quando  ambulaverit  ad  maritum. 
With  us  it  is  denominated  bringing  thofe  lands  into  hotch- 
pot* \  which  term  I  fhall  explain  in  the  very  words  of  Lit- 
tleton l :  "  it  feemeth  that  this  word  hotch-pot^  is  in  Englifh 
«  a  pudding  \  for  in  a  pudding  is  not  commonly  put  one 
"  thing  alone,  but  one  thing  with  other  things  together." 
By  this  houfewifely  metaphor  our  anceftors  meant  to  inform 
us  m,  that  the  lands,  both  thofe  given  in  frankmarriage  and 
thofe  defcending  in  fee-fimple,  fhould  be  mixed  and  blended 
together,  and  then  divided  in  equal  portions  among  all  the 
daughters.  But  this  was  left  to  the  choice  of  the  donee  in 
frankmarriage  :  and  if  fhe  did  not  chufe  to  put  her  lands 
into  hotch-pot,  fhe  was  prefumed  to  be  fufficiently  provided 

'  Co.  Litt,  164,  165.  ;  /.  2. 1. 14.  c.  15. 

*  See  page  115.  k  Britton,  c.  72. 

*  Braclcn,  I.  2.  e.  34.     Litt.  §  266,         '  §  267. 

to  173.  ■  Litt.  §  268. 
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tor,  and  the  reft  of  the  inheritance  was  divided  among  her 
other  fitters.  The  law  of  hotch-pot  took  place  then  only, 
when  the  other  lands  defcending  from  the  anceftor  were 
fee-fimple ;  for  if  they  defcended  in  tail,  the  donee  in  frank- 
marriage  was  entitled  to  her  fhare,  without  bringing  her 
lands  fo  given  into  hotch-pot  n.  And  the  reafon  is,  becaufe 
lands  defcending  in  fee-fimple  are  diftributed,  by  the  policy 
of  law,  for  the  maintenance  of  all  the  daughters;  and  if 
one  has  a  fufficient  provifion  out  of  the  fame  inheritance, 
equal  to  the  reft,  it  is  not  reafonable  that  fhe  fhould  have 
more  :  but  lands,  defcending  in  tail,  are  not  diftributed  by 
the  operation  of  the  law,  but  by  the  defignation  of  the  giver, 
per  form  am  don't :  it  matters  not  therefore  how  unequal  this 
diftribution  may  be.  Alfo  no  lands,  but  fuch  as  are  given 
in  frankmarriage,  fhall  be  brought  into  hotch-pot ;  for  no 
others  are  looked  upon  in  law  as  given  for  the  advancement 
of  the  woman,  or  by  way  of  marriage-portion  °.  And,  there- 
fore, as  gifts  in  frankmarriage  are  fallen  into  difufe,  I  fhould 
hardly  have  mentioned  the  law  of  hotch-pot,  had  not  this 
method  of  divifion  been  revived  and  copied  by  the  ftatute 
for  diftribution  of  perfonal  eftates,  which  we  fhall  hereafter 
confider  at  large. 

The  eltate  in  coparcenary  may  be  dijfolved,  either  by  par- 
tition, which  difunites  the  poffeffion ;  by  alienation  of  one 
parcener,  which  difunites  the  title,  and  may  difunite  the 
intereft ;  or  by  the  whole  at  laft  defcending  to  and  veil- 
ing in  one  fingle  perfon,  which  brings  it  to  an  eftate  in 
feveralty. 

IV.  Tenants  in  common  are  fuch  as  hold  by  feveral  and 
diftincl:  titles,  but  by  unity  of  poffeffion  ;  becaufe  none 
knoweth  his  own  feveralty,  and  therefore  they  all  occupy 
promifcuoufly p.  This  tenancy  therefore  happens  where 
there  is  a  unity  of  poffeffion  merely,  but  perhaps  an  entire 
difunion  of  intereft,  of  title,  and  of  time.     For  if  there  be 

■  Litt.  §  274.  p  Litt.  V)z. 

,  n  Ibid.  375. 

two 
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two  tenants  in  common  of  lands,  one  may  hold  his  part  in 
fee-iimple,  the  other  in  tail,  or  for  life  ;  fo  that  there  is  no 
[  192  ]  neceflary  unity  of  intereft:  one  may  hold  by  defcent,  the 
other  by  purchafe^;  or  the  one  by  purchafe  from  A,  the 
other  by  purchafe  from  B  ;  fo  that  there  is  no  unity  of 
title  ;  one's  eflate  may  have  been  veiled  fifty  years,  the 
other's  but  yefterday  ;  fo  there  is  no  unity  of  time.  The 
only  unity  there  is,  is  that  of  pofleflion  •,  and  for  this  Lit- 
tleton gives  the  true  reafon,  becaufe  no  man  can  certainly 
tell  which  part  is  his  own  :  otherwife  even  this  would  be 
foon  deftroyed. 

Tenancy  in  common  may  be  created,  either  by  the 
deftruclion  of  the  two  other  eftates,  in  joint -tenancy  and 
coparcenary,  or  by  fpecial  limitation  in  a  deed.  By  the  de- 
struction of  the  two  other  eftates,  I  mean  fuch  deftru£tion 
as  does  not  fever  the  unity  of  pofleflion,  but  only  the  unity 
of  title  or  intereft  :  As,  if  one  of  two  joint-tenants  in  fee 
alienes  his  eftate  for  the  life  of  the  alienee,  the  alienee  and 
,  "the  other  joint-tenant  are  tenants  in  common  ;  for  they  have 

now  feveral  titles,  the  other  joint-tenant  by  the  original  grant, 
the  alienee  by  the  new  alienation  q  ;  and  they  alfo  have  feveral 
interefts,  the  former  joint-tenant  in  fee-fimple,  the  alienee 
for  his  own  life  only.  So,  if  one  joint-tenant  gives  his  part 
to  A  in  tail,  and  the  other  gives  his  to  B  in  tail,  the  donees 
are  tenants  in  common,  as  holding  by  different  titles,  and 
conveyances  r.  If  one  of  two  parceners  alienes,  the  alienee 
and  the  remaining  parcener  are  tenants  in  common8;  be- 
caufe they  hold  by  different  titles,  the  parcener  by  defcent, 
the  alienee  by  purchafe.  So  likewife,  if  there  be  a  grant  to 
two  men,  or  two  women,  and  the  heirs  of  their  bodies,  here 
the  grantees  fhall  be  joint-tenants  of  the  life-eftate,  but 
they  fhall  have  feveral  inheritances  ;  becaufe  they  cannot 
poflibly  have  one  heir  of  their  two  bodies,  as  might  have 
been  the  cafe  had  the  limitation  been  to  a  man  and  woman, 
and  the  heirs  of  their  bodies  begotten  l :  and  in  this,  and 

i  Lite.  §  293.  •  Lilt.  309. 

•  nid.  395..  '  mt.  283. 
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the  like  cafes,  their  iflue  fhall  be  tenants  in  common  ;  becaufe 

they  muft  claim  by  different  titles,  one  as  heir  of  A,  and 

the  other  as  heir  of  B  j  and  thofe  two  not  titles  by  purchafe, 

but  defcent.     In  fhort,  whenever  an  eftate  in  joint-tenancy  or  [  *93  1 

coparcenary  is  diflblved,   fo  that  there  be  no  partition  made, 

but   the  unity  of  poiTeffion  continues,   it  is  turned   into  a 

tenancy  in  common. 

A  tenancy  in  common  may  alfo  be  created  by  exprefs 
limitation  in  a  deed  :  but  here  care  muft  be  taken  not  to  in- 
fert  words  which  imply  a  joint  eftate  ;  and  then  if  lands  be 
given  to  two  or  more,  and  it  be  not  joint-tenancy,  it  muft  be 
a  tenancy  in  common.  But  the  law  is  apt  in  its  conftruc- 
tions  to  favour  joint-tenancy  rather  than  tenancy  in  com- 
mon u  j  becaufe  the  divifible  fervices  ifiuing  from  land  (as 
rent,  Zsfc.)  are  not  divided,  nor  the  entire  fervices  (as  fealty) 
multiplied,  by  joint-tenancy,  as  they  muft  neceflarily  be  upon 
a  tenancy  in  common.  Land  given  to  two,  to  be  holden 
the  one  moiety  to  one,  and  the  other  moiety  to  the  other, 
is  an  eftate  in  common  w ;  and,  if  one  grants  to  another 
half  h'xs  land,  the  grantor  and  grantee  are  alfo  tenants  in 
common x :  becaufe,  as  has  been  before  y  obferved,  joint- 
tenants  do  not  take  by  diftintt  halves  or  moieties;  and  by 
fuch  grants  the  divifion  and  feveralty  of  the  eftate  is  fo 
plainly  expreffed,  that  it  is  impoflible  they  fhould  take  a 
joint-intereft  in  the  whole  of  the  tenements.  But  a  devife 
to  two  perfons  to  hold  jointly  and  feveratly,  is  laid  to  be  a 
joint-tenancy z  •,  becaufe  that  is  necefTavily  implied  in  the 
word  "  jointly,"  the  word  "  feverally"  perhaps  only  im- 
plying the  power  of  partition  :  and  an  eftate  given  to  A 
and  B,  equally  to  be  divided  between  them,  though  in  deeds 
it  hath  been  faid  to  be  a  joint-tenancy  a,  (for  it  implies  no 
more  than  the  law  has  annexed  to  that  eftate,  viz.  divi- 
fibility  b,)  yet  in  wills  it  is  certainly  a  tenancy  in  common  c ; 

"  Snlk.  392.  Poph.  5?. 

w  Litt.  §  298.  *  1  Eq.  Caf.  Ahr.  291. 

x  Ibid.  299.  b  1  P.  Win*,  i". 

•v  See  i'.  182.  €  3  Rep.  39.      i  Vent.  .32. 
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becaufe  the  devifor  may  be  prefumed  to  have  meant  what 
is  moil  beneficial  to  both  the  devifees,  though  his  meaning 
is  imperfectly  exprefled.  (8)  And  this  nicety  in  the  wording 
of  grants  makes  it  the  mod  ufual  as  well  as  the  fafeft  way, 
when  a  tenancy  in  common  is  meant  to  be  created,  to  add 
T  194  ]  exprefs  words  of  exclufion  as  well  as  defcription,  and  limit 
the  eftatc  to  A  and  B,  to  hold  as  tenants  in  common,  and  not 
as  joint-tenants. 

As  to  the  incidents  attending  a  tenancy  in  common : 
tenants  in  common  (like  joint-tenants)  are  compellable  by 
the  ftatutes  of  Henry  VIII.  and  William  III.,  before  men- 
tioned d,  to  make  partition  of  their  lands ;  which  they  were 

«  pag.  135.  &  189. 


(8)  In  antient  times  joint-tenancy  was  favoured  by  the  courts 
of  law,  becaufe  it  was  more  convenient  to  the  lord,  and  more 
confiftent  with  feudal  principles  ;  but  thofe  reafons  have  long 
ceafed,  and  a  joint-tenancy  is  now  every  where  regarded,  as  lord 
Cowper  fays  it  is  in  equity,  as  an  odious  thing.  1  Salk.  158.  In' 
wills  the  exprefiions  equally  to  be  divided,  Jhare  and  Jhare  alike, 
refpeflively,  between,  and  amongjl,  have  been  held  to  create  a 
tenancy  in  common.    2  Atk.  121.    \Bro.  15.    1  Cox's  P.'lVms.  14. 

1  fhould  have  little  doubt  but  the  fame  conftruftion  would  now  be 
put  upon  the  word  feverally,  which  feems  peculiarly  to  denote 
feparation  or  divifion.  But  thofe  words  are  only  evidence  of  in- 
tention, and  will  not  create  a  tenancy  in  common,  where  the  con- 
trary from  other  parts  of  the  will  appears  to  be  the  manifeft 
intention  of  the  teftator.     3  Bro.  215. 

The  words  equally  to  be  divided  make  a  tenancy  in  common  in 
furrenders  of  copyholds,  and  alfo  in  deeds,  which  derive  their 
operation  from  the  ftatute  of  ufes.      1  P.  IVms.  14.     1  JVilf.  341. 

2  Vef.  257.  And  though  lord  Hardwicke  feems  to  be  of  opinion 
in  1  Vef.  165,  2  Vef.  257,  that  thefe  words  are  not  fufficient  to 
create  a  tenancy  in  common  law  conveyances,  yet  I  am  inclined  to 
think,  that  in  fuch  a  cafe,  nothing  but  invincible  authority  would 
now  induce  the  courts  to  adopt  that  opinion,  and  to  decide  in 
♦avour  of  a  joint-tenancy- 

not 
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not  at  common  law.  They  properly  take  by  diftincl  moie- 
ties, and  have  no  entirety  of  intereft  •,  and  therefore  there  is 
no  furvivorfhip  between  tenants  in  common.  Their  other 
incidents  are  fuch  as  merely  arife  from  the  unity  of  pofleflion  ; 
and  are  therefore  the  fame  as  appertain  to  joint-tenants 
merely  upon  that  account :  fuch  as  being  liable  to  reciprocal 
actions  of  wafte,  and  of  account,  by  the  llatutes  of  Weftm.  2. 
c.  22.  and  4  Ann.  c.  16.  For  by  the  common  law  no 
tenant  in  common  was  liable  to  account  with  his  companion 
for  embezzling  the  profits  of  the  eftate  e ;  though,  if  one 
actually  turns  the  other  out  of  pofleflion,  an  action  of  eject- 
ment will  lie  againft  him f  (o).  But,  as  for  other  incidents 
of  joint-tenants,  which  arife  from  the  privity  of  title,  or  the 
union  and  entirety  of  interefl:,  (fuch  as  joining  or  being 
joined  in  actions  5,  unlefs  in  the  cafe  where  fome  entire  or 
indivifible  thing  is  to  be  recovered11,)  thefe  are  not  applicable 
to  tenants  in  common,  whofe  interefts  are  diftinct,  and 
whofe  titles  are  not  joint  but  feveral. 


Estates  in  common  can  only  be  diflolved  two  ways ; 
I.  By  uniting  all  the  titles  and  interefts  in  one  tenant,  by 
purchafe  or  otherwife  ;  which  brings  the  whole  to  one  feve- 

e  Co.  Litt.  199.  E  Litt.  §  311. 

f  Ibid.  zoc»  b  Co.  Lite.  197. 


(9)  But  adverfe  pofleflion,  or  the  uninterrupted  receipt  of  the 
rents  and  profits,  is  now  held  to  be  evidence  of  an  actual  oulter. 
And  where  one  tenant  in  common  has  been  in  undifturbed  poflef- 
lion for  twenty  years,  in  an  ejeftment  brought  againlt  him  by  the 
co-tenant,  the  jury  will  be  directed  to  prefume  an  actual  oufter, 
and  consequently  to  find  a  verdict  for  the  defendant,  the  plaintiff's 
right  to  recover  in  ejectment  after  twenty  years  being  taken  away 
by  the  ftatute  of  limitations.     Coivp.  217. 

If  a  leffee  of  two  tenants  in  common  pay  the  whole  of  the  rent 
to  one  after  notice  from  the  other  to  pay  them  each  a  moiety,  the 
tenant  in  common,  who  gave  fuch  notice,  may  diftrain  for  his 
mare.     5  T.  R.  246. 
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ralty  :  2.  By  making  partition  between  the  feveral  tenants  in 
common,  which  gives  them  all  refpe&ive  feveralties.  For 
indeed  tenancies  in  common  differ  in  nothing  from  fole 
eftates  but  merely  in  the  blending  and  unity  of  poffeflion. 
And  this  finifhes  our  inquiries  with  refpett  to  the  nature  of 
efiates. 
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CHAPTER  THE  THIRTEENTH. 

of  the  TITLE  to  THINGS  REAL, 

IN    GENERAL. 


r  I  ^HE  foregoing  chapters  having  been  principally  employ- 
-*"  ed  in  defining  the  nature  of  things  real,  in  defcribing 
the  tenures  by  which  they  may  be  holden,  and  in  diftinguifh- 
ing  the  feveral  kinds  of  ejlate  or  intereft  that  may  be  had 
therein ;  I  now  come  to  confider,  laftly,  the  title  to  things 
real,  with  the  manner  of  acquiring  and  lofing  it. 

A  title  is  thus  defined  by  fir  Edward  Coke  a  — Titulus  ejl 
jujla  caufa  poffidendi  id  quod  noftrum  ejl :  or,  it  is  the  means 
whereby  the  owner  of  lands  hath  the  juft  pofleffion  of  his 
property. 

There  are  feveral  ftages  or  degrees  requifite  to  form  a 
complete  title  to  lands  and  tenements.  We  will  confider 
them  in  a  progrefiive  order. 

I.  The  lowefl  and  mod  imperfect  degree  of  title  confifls 
in  the  mere  naked poffeffi '<?«,  or  actual  occupation  of  the  ef- 
tate  ;  without  any  apparent  right,  or  any  fhadow  or  pretence 
of  right,  to  hold  and  continue  fuch  pofleffion.  This  may 
happen,  when  one  man  invades  the  pofleffion  of  another, 
and  by  force  or  furprife  turns  him  out  of  the  occupation  of 
his  lands  ;  which  is  termed  a  dijjt'ijin,  being  a  deprivation  of 
that  adtual  feifin,  or  corporal  freehold  of  the  lands,  which 
the  tenant  before  enjoyed.  Or  it  may  happen,  that  after  the 
death  of  the  anceftor  and  before  the  entry  of  the  heir,  or 

»  I   Inih  345. 
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after  the  death  of  a  particular  tenant  and  before  the  entry  of 
him  in  remainder  of  reverfion,  a  ftranger  may  contrive  to  get 
pofleffion  of  the  vacant  land,  and  hold  out  him  that  had  a 
right  to  enter.  In  all  which  cafes,  and  many  others  that 
might  be  here  fuggefted,  the  wrongdoer  has  only  a  mere 
naked  pofleffion,  which  the  rightful  owner  may  put  an  end 
to,  by  a  variety  of  legal  remedies,  as  will  more  fully  appear 
in  the  third  book  of  thefe  commentaries.  But  in  the  mean 
time,  till  fome  act  be  done  by  the  rightful  owner  to  deveft 
this  pofTeffion  and  aflert  his  title,  fuch  actual  pofleffion  is, 
prima  facie,  evidence  of  a  legal  title  in  the  poffeffbr  ;  and  it 
may,  by  length  of  time,  and  negligence  of  him  who  hath  the 
right,  by  degrees  ripen  into  a  perfect  and  indefeafible  title. 
And,  at  all  events,  without  fuch  actual  pofleffion  no  title  can 
be  completely  good. 

II.  The  next  ftep  to  a  good  and  perfect  title  is  the  right 
of  poJJeJJion>  which  may  refide  in  one  man,  while  the  actual 
pofleffion  is  not  in  himfelf,  but  in  another.  For  if  a  man 
be  difleifed,  or  otherwife  kept  out  of  pofleffion,  by  any  of 
the  means  before  mentioned,  though  the  actual  pofleffion  be 
loft,  yet  he  has  (till  remaining  in  him  the  right  of  pofleffion  ; 
and  may  exert  it  whenever  he  thinks  proper,  by  entering 
upon  the  difleifor,  and  turning  him  out  of  that  occupancy 
which  he  has  fo  illegally  gained.  But  this  right  of  pofleffion 
is  of  two  forts  :  an  apparent  right  of  pofleffion,  which  may 
be  defeated  by  proving  a  better ;  and  an  actual  right  of  pof- 
feffion,  which  will  ftand  the  teft  againft  all  opponents. 
Thus  if  the  difleifor,  or  other  wrongdoer,  dies  poflefled  of 
the  land  whereof  he  fo  became  feifed  by  his  own  unlawful 
act,  and  the  fame  defcends  to  his  heir  ;  now  by  the  common 
law  the  heir  hath  obtained  an  apparent  right,  though  the 
actual  right  of  pofleffion  refides  in  the  perfon  difleifed  ;  and 
it  (hall  not  be  lawful  for  the  perfon  difleifed  to  deveft  this  ap- 
parent right  by  mere  entry  or  other  act  of  his  own,  but  only 
by  an  action  at  law  b :  for,  until  the  contrary  be  proved  by 
legal  demonftration,  the  law  will  rather  prefume  the  right  to 

\  Litt,  §  3 8 j. 
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refide  in  the  heir,  whofe  anceflor  died  feifed,  than  in  one 
who  has  no  fuch  prefumptive  evidence  to  urge  in  his  own 
behalf.  Which  doctrine  in  fome  meafure  arofe  from  the 
principles  of  the  feodal  law,  which,  after  feuds  became  here- 
ditary, much  favoured  the  right  of  defcent;  in  order  that 
there  might  be  a  perfon  always  upon  the  fpot  to  perform  the 
feodal  duties  and  fervices  c ;  and  therefore  when  a  feudatory 
died  in  battle,  or  otherwife,  it  prefumed  always  that  his  chil- 
dren were  entitled  to  the  feud,  till  the  right  was  otherwife 
determined  by  his  fellow-foldiers  and  fellow-tenants,  the 
peers  of  the  feodal  court.  But  if  he,  who  has  the  actual 
right  of  poffeffion,  puts  in  his  claim,  and  brings  his  action 
within  a  reafonable  time,  and  can  prove  by  what  unlawful 
means  the  anceltor  became  feifed,  he  will  then  by  fentence 
of  law  recover  that  poffeffion,  to  which  he  hath  fuch  actual 
right.  Yet,  if  he  omits  to  bring  this  his  poffeffory  action 
within  a  competent  time,  his  adverfary  may  imperceptibly 
gain  an  actual  right  of  poffeffion,  in  confequence  of  the  other's 
negligence.  And  by  this,  and  certain  other  means,  the  party 
kept  out  of  poffeffion  may  have  nothing  left  in  him,  but  what 
we  are  next  to  fpeak  of-,  viz. 

III.  The  mere  right  of 'property,  the  jus  proprietatis,  with- 
out either  poffeffion  or  even  the  right  of  poffeffion.  This  is 
frequently  fpoken  of  in  our  books  under  the  name  of  the 
mere  right, jus  merum ;  and  the  eflate  of  the  owner  is  in  fuch 
cafes  faid  to  be  totally  devefted,  and  put  to  a  right d.  A  per- 
fon in  this  fituation  may  have  the  true  ultimate  property  of 
the  lands  in  himfelf :  but  by  the  intervention  of  certain  cir- 
cumftances,  either  by  his  own  negligence,  the  folemn  act  of 
his  anceftor,  or  the  determination  of  a  court  of  juftice,  the 
prefumptive  evidence  of  that  right  is  ftrongly  in  favour  of 
his  antagonift ;  who  has  thereby  obtained  the  abiblute  right 
of  poffeffion.  As,  in  the  firft  place,  if  a  perfon  difleifed, 
or  turned  out  of  poffeffion  of  his  eftate,  neglects  to  purfue 
his  remedy  within  the  time  limited  by  law:  by  this  means 
the  diffeifor  or  his  heirs  gain  the  actual  right  of  poffeffion  : 
c  Gilb.  Ten.  18.  "  Co.  Litt.  345. 
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for  the  law  prefumes  that  either  he  had  a  good  right  origin- 
ally, in  virtue  of  which  he  entered  on  the  lands  in  queftion, 
or  that  fince  fuch  his  entry  he  has  procured  a  fufficient  title  ; 
and,  therefore,  after  fo  long  an  acquiefcence,  the  law  will 
not  fufFer  his  pofleflion  to  be  difturbed  without  inquiring  into 
the  abfolute  right  of  property.     Yet,  ftill,  if  the  perfon  dif- 
feifed  or  his  heir  hath  the  true  right  of  property  remaining 
in  himfelf,  his  eftate  is  indeed  faid  to  be  turned  into  a  mere 
right :    but,    by  proving  fuch  his  better  right,  he  may  at 
length  recover  the  lands.     Again,   if  a  tenant  in  tail  difcon- 
tinues  his  eftate-tail,  by  alienating  the  lands  to  a  ftranger  in 
fee,  and  dies  ;  here  the  iiTue  in  tail  hath  no  right  of  pofleflion, 
independent  of  the  right  of  property  :  for  the  law  prefumes 
prima  facie  that  the  anceftor  would  not  difmherit,  or  attempt 
to  disinherit,  his  heirs,  unlefs  he  had  power  fo  to  do  ;  and 
therefore,  as  the  anceftor  had  in  himfelf  the  right  of  poflef- 
fion,  and  has  transferred  the  fame  to  a  ftranger,  the  law  will 
not  permit  that  pofleflion  now  to  be  difturbed,  unlefs  by 
fhewing  the  abfolute  right  of  property  to  refide  in  another 
perfon.     The  heir  therefore  in  this  cafe  has  only  a  mere  rights 
and  muft  be  ftrictly  held  to  the  proof  of  it,  in  order  to 
recover  the  lands.     Laftly,  if  by  accident,  neglect,  or  other- 
wife,   judgment    is    given  for  either  party  in  any  pofleflory 
action,  (that  is,  fuch  wherein  the  right  of  poflefhon  only,  and 
not  that  of  property,  is  contefted,)  and  the  other  party  hath 
indeed  in  himfelf  the  right  of  property,  this  is  now  turned  to 
a  mere  right ;  and  upon  proof  thereof  in  a  fubfequent  action, 
denominated  a  writ  of  right,  he  (hall  recover  his  feifin  of  the 
lands. 

Thus,  if  a  difleifor  turns  me  out  of  pofleflion  of  my  lands, 
he  thereby  gains  a  mere  naked  pojfejfwn,  and  I  ftill  retain  the 
right  of 'pofleflion,  and  right  of  property.  If  the  difleifor  dies, 
and  the  lands  defcend  to  his  fon,  the  fon  gains  an  apparent 
right  of  pofleflion  ;  but  I  ftill  retain  the  aBual  right  both  of 
pojfejjion  and  property.  If  I  acquiefce  for  thirty  years,  with- 
out bringing  any  action  to  recover  pofleflion  of  the  lands, 
the  fon  gains  the  actual  right  of  pofleflion,  and  I  retain  no- 
thing 


Ch.  13.  of  Things.  199 

thing  but  the  mere  right  of  property.  And  even  this  right  of 
property  will  fail,  or  at  leaft  it  will  be  without  a  remedy, 
unlefs  I  purfue  it  within  the  fpace  of  fixty  years.  So  alfo 
if  the  father  be  tenant  in  tail,  and  alienes  the  eftate-tail  to  a 
ftranger  in  fee,  the  alienee  thereby  gains  the  right  ofpojfejjion^ 
and  the  fon  hath  only  the  mere  right  or  right  of  property.  And 
hence  it  will  follow,  that  one  man  may  have  the  pojefion, 
another  the  right  of '  poJfeJfion>  and  a  third  the  right  of  property. 
For  if  tenant  in  tail  enfeoffs  A  in  fee-fimple,  and  dies,  and 
B  diffeifes  A ;  now  B  will  have  the  pojfeffwn,  A  the  right  of 
pojfeffion,  and  the  iflue  in  tail  the  right  of  property.  A  may 
recover  the  pofTeflion  againft  B  ;  and  afterwards  the  iflue  in 
tail  may  evict:  A,  and  unite  in  himfelf  the  pofTeflion,  the  right 
of  pofTeflion,  and  alfo  the  right  of  property.  In  which  union 
confifls, 

IV.  A  complete  title  to  lands,  tenements,  and  heredita- 
ments. For  it  is  an  antient  maxim  of  the  law  e,  that  no 
title  is  completely  good,  unlefs  the  right  of  pofTeflion  be 
joined  with  the  right  of  property  ;  which  right  is  then  deno- 
minated a  double  right,  jus  duplicatum,  or  droit  droit{.  And 
when  to  this  double  right  the  actual  pofTeflion  is  alfo  united, 
when  there  is,  according  to  the  expreflion  of  Fletag,y'«w  et 
feifinae  conjunclio,  then,  and  then  only,  is  the  title  completely 
legal. 

e  Mirr.  I.  %.  c.  2J.  s  i,  3.  c,  ,j.  §  s, 

f  Co.  Litt.  266.     Braft.  /.  5.  tr.  3.  c,  5. 
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CHAPTER    THE    FOURTEENTH. 


of  TITLE  by  DESCENT. 


THE  feveral  gradations  and  ftages,  requifite  to  form  a 
complete  title  to  lands,  tenements,  and  heredita- 
ments, having  been  briefly  ftated  in  the  preceding  chapter, 
we  are  next  to  confider  the  feveral  manners  in  which  this 
complete  title  (and  therein  principally  the  right  of  propriety) 
may  be  reciprocally  loft  and  acquired  :  whereby  the  domi- 
nion of  things  real  is  either  continued,  or  transferred  from 
one  man  to  another.  And  here  we  muft  firft  of  all  obferve, 
that  (as  gain  and  lofs  are  terms  of  relation,  and  of  a  recipro- 
cal nature)  by  whatever  method  one  man  gains  an  eftate,  by 
that  fame  method  or  it's  correlative  fome  other  man  has  loft 
it.  As  where  the  heir  acquires  by  defcent,  the  anceftor  has 
firft  loft  or  abandoned  his  eftate  by  his  death  :  where  the 
lord  gains  land  by  efchcat,  the  eftate  of  the  tenant  is  firft  of 
all  loft  by  the  natural  or  legal  extinction  of  all  his  hereditary 
blood  :  where  a  man  gains  an  intereft  by  occupancy,  the  for- 
mer owner  has  previoufly  relinquifhed  his  right  of  pofleffion  : 
where  one  man  claims  by  prefcription  or  immemorial  ufage, 
another  man  has  either  parted  with  his  right  by  an  antient 
and  now  forgotten  grant,  or  has  forfeited  it  by  the  fupine- 
nefs  or  neglect  of  himfeif  and  his  anceftors  for  ages;  and 
fo  in  cafe  of  forfeiture,  the  tenant  by  his  own  mifbehaviour 
or  neglecl:  has  renounced  his  intereft  in  the  eftate  ;  where- 
upon it  devolves  to  that  perfon  who  by  law  may  take  advan- 
tage of  fuch  default :  and,  in  alienation  by  common  affur- 
ances,  the  two  confiderations  of  lofs  and  acquifition  are  fo 

inter- 
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interwoven,  and  fo  conftantly  contemplated  together,  that 
we  never  hear  of  a  conveyance,  without  at  once  receiving  the 
ideas  as  well  of  the  grantor  as  the  grantee. 

The  methods  therefore  of  acquiring  on  the  one  hand,  and 
of  lofing  on  the  other,  a  title  to  eftates  in  things  real,  are  re- 
duced by  our  law  to  two  :  defcent,  where  the  title  is  vefted  in 
a  man  by  the  fingle  operation  of  law ;  zn&  pur  chafe,  where  the 
title  is  vefted  in  him  by  his  own  ail:  or  agreement a  (1). 

Descent,  or  hereditary  fucceflion,  is  the  title  whereby  a 
man  on  the  death  of  his  anceftor  acquires  his  eftate  by  right 
of  representation,  as  his  heir  at  law.  An  heir  therefore  is 
he  upon  whom  the  law  cafts  the  eftate  immediately  on  the 
death  of  the  anceftor  :  and  an  eftate,  fo  descending  to  the 
heir,  is  in  law  called  the  inheritance. 

The  doctrine  of  defcents,  or  law  of  inheritances  in  fee- 
fimple,  is  a  point  of  the  higheft  importance  ;  and  is  indeed 
the  principal  object  of  the  laws  of  real  property  in  England. 
All  the  rules  relating  to  purchafes,  whereby  the  legal  courfe 
of  defcents  is  broken  and  altered,  perpetually  refer  to  this 
fettled  law  of  inheritance,  as  a  datum  or  firft  principle  uni- 
verfally  known,  and  upon  which  their  fubfequent  limitations 
are  to  work.  Thus  a  gift  in  tail,  or  to  a  man  and  the  heirs 
of  his  body,  is  a  limitation  that  cannot  be  perfectly  under- 
ftood  without  a  previous  knowledge  of  the  law  of  defcents  in 
fee-fimple.  One  may  well  perceive  that  this  is  an  eftate 
confined  in  it's  defcent  to  fuch  heirs  only  of  the  donee,  as 
have  fprung'  or  fhall  fpring  from  his  body  ;  but  who  thofe 
heirs  are,  whether  all  his  children  both  male  and  female,  or 

»  Co.  Litt.  18. 


( 1 )  Purchafe  in  law  is  ufed  in  contradiftin&ion  to  defcent,  and 
is  any  other  mode  of  acquiring  real  property,  viz.  by  devife,  and 
by  every  fpecies  of  gift,  or  grant ;  and  as  the  land  taken  by  pur- 
chafe has  very  different  inheritable  qualities  from  land  taken  by 
defcent,  the  diftin&ion  is  important.     See  page  241.  pqft. 

the 
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the  male  only,  and  (among  the  males)  whether  the  eldeft, 
youngeft,  or  other  fon  alone,  or  all  the  fons  together,  {hall 
be  his  heirs ;  this  is  a  point  that  we  mud  refult  back  to  the 
(landing  law  of  defcents  in  fee-fimple  to  be  informed  of. 

[  202  ]  In  order  therefore  to  treat  a  matter  of  this  univerfal  confe- 
quence  the  more  clearly,  I  fhall  endeavour  to  lay  afide  fuch 
matters  as  will  only  tend  to  breed  embarrafTment  and  confu- 
fion  in  our  inquiries,  and  fhall  confine  myfelf  entirely  to  this 
one  object.  I  fhall  therefore  decline  confidering  at  prefent 
who  are,  and  who  are  not,  capable  of  being  heirs ;  referving 
that  for  the  chapter  of  efcheats.  I  mail  alfo  pafs  over  the 
frequent  divifion  of  defcents  into  thofe  by  cujlom^jlatute^  and 
common  laiu  :  for  defcents  by  particular  cuflom>  as  to  all  the  fons 
in  gavelkind,  and  to  the  youngeft  in  borough-englifh,  have 
already  been  often  b  hinted  at,  and  may  alfo  be  incidentally 
touched  upon  again  j  but  will  not  make  a  feparate  confider- 
ation  by  themfelves,  in  a  fyftem  fo  general  as  the  prefent :  and 
defcents  hy  Jlatute,  or  fees-tail  per  form  am  doni,  in  purfuance 
of  the  ftatute  of  Weftminfter  the  fecond,  have  alfo  been 
already  c  copioufly  handled  j  and  it  has  been  feen  that  the 
defcent  in  tail  is  reftrained  and  regulated  according  to  the 
words  of  the  original  donation,  and  does  not  entirely  purfue 
the  common  law  doctrine  of  inheritance  ;  which,  and  which 
only,  it  will  now  be  our  bufinefs  to  explain. 

And,  as  this  depends  not  a  little  on  the  nature  of  kindred, 
and  the  feveral  degrees  of  confanguinity,  it  will  be  previously 
neceflary  to  ftate,  as  briefly  as  poffible,  the  true  notion  of 
this  kindred  or  alliance  in  blood  d. 

Consanguinity,  or  kindred,  is  defined  by  the  writers 
on  thefe  fubje£ls  to  be  "  vinculum  perfonarum  ab  eodem Jlipite 
"  dejcendentium  •"  the  connexion  or  relation  of  perfons  de- 

b  See  vol.  I.  pag.  74,  75.  Vol.  II.  ces  refuking  from  a  right  apprehenfion  of 
pag.  83.  85.  it's  nature,  fee  An  ejjay  on  collateral  con- 

c  See  pag.  in,  &c.  fanguinity.     (Law  tracts,  Oxon,    1762. 

d  For  a  fuller  explanation  of  the  doc-  8vo.  or  1771,  4to.) 
trine  of  confanguinity,  and  the  confequea- 

fcended 
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fcended  from  the  fame  ftock  or  common  anceftor.     This 
confanguinity  is  either  lineal,  or  collateral. 

Lineal  confanguinity  is  that  which  fubfifts  between  per-  [  203  ] 
fons,  of  whom  one  is  defcended  in  a  diredt  line  from  the 
other,  as  between  John  Stiles  (the  propofitus  in  the  table  of 
confanguinity)  and  his  father,  grandfather,  great-grand- 
father, and  fa  upwards  in  the  direct  afcending  line ;  or 
between  John  Stiles  and  his  fon,  grandfon,  great-grandfon, 
and  fo  downwards  in  the  dire£t  defcending  line.  Every 
generation,  in  this  lineal  dire£t  confanguinity,  conftitutes  a 
different  degree,  reckoning  either  upwards  or  downwards : 
the  father  of  John  Stiles  is  related  to  him  in  the  firft  degree, 
and  fo  likewife  is  his  fon ;  his  grandfire  and  grandfon  in  the 
fecond;  his  great-grandfire  and  great-grandfon  in  the  third. 
This  is  the  only  natural  way  of  reckoning  the  degrees  in  the 
dire£t  line,  and  therefore  univerfally  obtains,  as  well  in  the 
civil c,  and  canon f,  as  in  the  common  law  g. 

The  doctrine  of  lineal  confanguinity  is  fufficiently  plain 
and  obvious  ;  but  it  is  at  the  firft  view  aftonifhing  to  confider 
the  number  of  lineal  anceftors  which  every  man  has,  within 
no  very  great  number  of  degrees;  and  fo  many  different 
bloods h  is  a  man  faid  to  contain  in  his  veins,  as  he  hath 
lineal  anceftors.  Of  thefe  he  hath  two  in  the  firft  afcending 
degree,  his  own  parents ;  he  hath  four  in  the  fecond,  the 
parents  of  his  father  and  the  parents  of  his  mother  ;  he  hath 
eight  in  the  third,  the  parents  of  his  two  grandfathers  and 
two  grandmothers  ;  and  by  the  fame  rule  of  progreffion,  he 
hath  an  hundred  and  twenty-eight  in  the  feventh ;  a  thou- 
fand  and  twenty-four  in  the  tenth  :  and  at  the  twentieth 
degree,  or  the  diftance  of  twenty  generations,  every  man 
hath  above  a  million  of  anceftors,  as  common  arithmetic 
will  demonstrate'.     This  lineal  confanguinity,  we  may  ob- 

e  Ff.^'i.0. 10.  who  are  unacquainted  with  the  increaf- 

f  Decretal,  f,  tit,  14.  ing  power  of  progrelfive  numbers:  but  is 

e  C0.Litt.23.  palpably  evident  from  the  following  table 

h  Ibid.  12.  of  a    geometrical  progreffion,  in  which 

1  This  will  feem  furprifing  to  thofe      the  firft  term  is  a,  and  the  denominator 

alfo 
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ferve,  falls  ftrictly  within  the  definition  of  vinculum  perfona- 
rum  ab  eodem  Jlipite  defcendentiutn  ;  fince  lineal  relations  are 
fuch  as  defcend  one  from  the  other,  and  both  of  courfe  from 
the  fame  common  anceftor. 


Collateral  kindred  anfwers  to  the  fame  defcription: 
collateral  relations  agreeing  with  the  lineal  in  this,  that  they 
defcend  from  the  fame  ftock  or  anceftor  •,  but  differing  in 
this,  that  they  do  not  defcend  one  from  the  other.  Colla- 
teral kinfmen  are  fuch  then  as  lineally  fpring  from  one  and 
the  fame  anceftor,  who  is  the  Jlirps,  or  root,  the  Jlipes> 
trunk,  or  common  ftock,  from  whence  thefe  relations  are 
branched  out.     As  if  John  Stiles  hath  two  fons,  who  have 

alfo  2 ;  or,  to  fpeak  more  intelligibly,  it  ber  of  whom  is  doubled  at  every  remove, 
is  evident,  for  that  each  of  us  has  two  becaufe  each  of  our  anceftors  has  alfo  two 
anceftors  in  the  firft  degree:  thenum-     immediate  anceftors  of  his  own. 


Lineal  Degree 


Number  of  Anceftors. 

■ .  a 

4 


524288 
IO48576 

Afhorter  method  of  finding  the  number  nttwo;  256  is  the  fquareofi6;  65536 
of  ancefiors  3t  any  even  degree  is  by  of  256;  and  the  number  of  anceftors 
fquating  the  number  of  anceftors  at  half  at  40  degrees  would  be  the  fquare  of 
that  number  of  degrees.  Thus  16  (the  1048576,  or  upwards  of  a  million  mil- 
number  of  nnceftors  at  four  degrees)  is  lions, 
the  fquare  of  4,  the  number  of  anceftors 

each 
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each  a  numerous  iflue  ;  both  thefe  iffues  are  lineally  defcended 
from  John  Stiles  as  their  common  anceftor  •,  and  they  are  col- 
lateral kinfmen  to  each  other,  becaufe  they  are  all  defcended 
from  this  common  anceftor,  and  all  have  a  portion  of  his 
blood  in  their  veins,  which  denominates  them  confanguineos. 

"We  mufl:  be  careful  to  remember,  that  the  very  being  of 
collateral  confanguinity  confifts  in  this  defcent  from  one 
and  the  fame  common  anceftor.  Thus  T'ttlus  and  his  brother 
are  related ;  why  ?  becaufe  both  are  derived  from  one  father: 
Tit'tus  and  his  firft  coufin  are  related ;  why  ?  becaufe  both 
defcend  from  the  fame  grandfather ;  and  his  lecond  coufin's 
claim  to  confanguinity  is  this,  that  they  are  both  derived 
from  one  and  the  fame  great  grandfather.  In  fhort,  as  many 
ancestors  as  a  man  has,  fo  many  common  ftocks  he  has, 
from  which  collateral  kinfmen  may  be  derived.  And  as  we 
are  taught  by  holy  writ,  that  there  is  one  couple  of  anceftors 
belonging  to  us  all,  from  whom  the  whole  race  of  mankind 
is  defcended,  the  obvious  and  undeniable  confequence  is, 
that  all  men  are  in  fome  degree  related  to  each  other.  For 
indeed,  if  we  only  fuppofe  each  couple  of  our  anceftors  to 
have  left,  one  with  another,  two  children  ;  and  each  of  thofe 
children  on  an  average  to  have  left  two  more  ;  (and,  without 
fuch  a  fuppofition,  the  human  fpecies  muft  be  daily  diminifh- 
ing)  (2)  we  (hall  find  that  all  of  us  have  now  fubfifting  near 
two  hundred  and  feventy  millions  of  kindred  in  the  fifteenth 

(2)  To  keep  population  without  increafe  or  diminution,  each 
child  muft  not  produce  two,  but  only  one  upon  an  average,  that  is, 
every  one  muft  leave  another  to  fupply  his  or  her  place :  it  is  true 
then  that  every  two  muft  leave  two  ;  but  every  married  couple 
muft,  upon  an  average,  produce  confiderably  more  than  two  ;  or 
they  muft  leave  two  to  fupply  their  own  places,  and  alfo  others  to 
fupply  the  great  number  of  thofe  who  die  without  contributing 
to  the  ftock  of  population.  But  if  we  fuppofe  the  number  of  the 
fexes  equal ;  it  is  then  true  that  each  individual  male,  and  individual 
female,  muft  produce  two  upon  an  average ;  or  we  can  fay,  that 
every  woman  that  is  born  muft,  upon  an  average,  bear  two  children  ; 
and  confequently  every  married  woman  confiderably  more. 

degree, 
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degree,  at  the  fame  diftance  from  the  feveral  common  an- 
ceflors  as  ourfelves  are ;  befides  thofe  that  are  one  or  two  de- 
fcents  nearer  to  or  farther  from  the  common  (lock,  who  may 
amount  to  as  many  more  k.      And  if  this  calculation  (hould 

k  This  will  fvvell  more  confiderably  couple  of  anceftors  has  two  defendants, 

than  the  former  calculation ;  for  here,  who  increafe  in  a  duplicate  ratio,  it  will 

though  the  firft  term  is  but  i,  the  de-  follow  that   the  ratio,  in  which  all  the 

nominator  is  4;  that  is,  there  is  one  defcendants   increafe    downwards,   muft 

kinfman  (a  brother)  in  the  firft  degree,  be  double  to  that  in  which  the  anceftois 

who  makes, together  with  the propofitus,  increafe    upwards;   but   we    have    feen 

the  two  defcendants  from  the  firft  couple  that  the  anceftors  increafe  upwards  in  a 

of  anceftors;  and  in  every  other  degree  duplicate  ratio:  therefore  the  defcend- 

the  number  of  kindred  muft  be  the  qua-  ants    muft    increafe    downwards    in    a 

druple  of  thofe  in  the  degree  which  im-  double  duplicate,  that  is,  in  a  quadruple 

mediately  precedes  it.     For,  fince  each  ratio  (3). 

Collateral 


(3 )  The  learned  Judge's  reafoning  is  juft  and  correct ;  and  that 
the  collateral  relations  are  quadrupled  in  each  generation  may  be 
thus  demonflrated  :  —  As  we  are  fuppofed,  upon  an  average,  to 
have  one  brother  or  fifter,  the  two  children  by  the  father's  bro- 
ther or  fifter  will  make  two  coufins,  and  the  mother's  brother  or 
fifter  will  produce  two  more,  in  all,  four.  For  the  fame  reafon, 
my  father  and  mother  muft  each  have  had  four  coufins,  and  their 
children  are  my  fecond  coufins ;  fo  I  have  eight  fecond  coufins 
by  my  father,  and  eight  by  my  mother  ;  together  fixteen.  And 
thus  again,  I  fhall  have  32  third  coufins  on  my  father's  fide,  and 
32  on  my  mother's,  in  all,  64.  Hence  it  follows  that  each  pre- 
ceding number  in  the  feries  muft  be  multiplied  by  twice  two  or 
four. 

This  immenfe  increafe  of  the  numbers  depends  upon  the  fup- 
pofition  that  no  one  marries  a  relation  ;  but  to  avoid  fuch  a  con- 
nexion it  will  very  foon  be  neceflary  to  leave  the  kingdom.  How 
thefe  two  tables  of  confanguinhy  may  be  reduced  by  the  inter- 
marriage of  relations,  will  appear  from  the  following  fimple  cafe  : 
If  two  men  and  two  women  were  put  upon  an  uninhabited  ifland, 
and  became  two  married  couple,  if  they  had  only  two  children 
each,  a  male  and  female,  who  refpectively  intermarried,  and  in 
like  manner  produced  two  children,  who  are  thus  continued  ad 
infinitum  ;  it  is  clear,  that  there  would  never  be  more  than  four 
perfons  in  each  generation ;  and  if  the  parents  lived  to  fee  their 

great- 
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appear  incompatible  with  the  number  of  inhabitants  on  the 
earth,  it  is  becaufe,  by  intermarriages  among  the  feveral  de- 
fcendants  from  the  fame  anceftor,  a  hundred  or  a  thoufahd 
modes  of  confanguinity  may  be  confolidated  in  one  perfon, 
or  he  may  be  related  to  us  a  hundred  or  a  thoufand  different 
ways. 


Collateral  Degrees. 


Number  of  Kindred. 

— 1 

4 


4  • 

5  ■ 

6  ■ 

7  • 
8 

9  • 

10  1 

ir 

12 
13 
14 
15 
16 

17 
18 

J9 
20 


This  calculation  may  alfo  be  formed  by 
a  more 'compendious  procefs,  -viz,  by 
fquaring  the  couples,  or  half  tbe  num- 
ber of  ancellors,  at  any  given  degree  ; 
which  will  furnifh  us  with  the  number 
of  kindred  we  have  in  the  fame  degree, 
at  equal  diftance  with  ourfelves  from  the 
common  ftock,  befides  thole  at  unequal 
dillances.  Thus,  in  the  tenth  lineal  de- 
gree, the  number  of  anceftors  is  1024  ; 
it's  half,  or  the  couples,  amount  to 
512;  the   number  of  kindred    in    the 


16 

64 

-  256 

1024 

4096 

16384 

65536 

262144 

1048576 

4194304 

-  16777216 

-  67108864 

-  268435456 
1073741824 
4294967296 

.  17179869184 
•  68719476736 
274877906944 

tenth  collateral  degree  amounts  there- 
fore to  262144,  or  the  fquare  of  512. 
And  if  we  will  be  at  the  trouble  to  re- 
collect the  fiate  of  the  feveral  families 
within  our  own  knowledge,  and  obferve 
how  far  they  agree  with  this  account ; 
that  is,  whether  on  an  average  every 
man  has  not  one  brother  or  lifter,  four 
fnft  coufins,  fixteen  fecond  coufins,  and 
fo  on  ;  we  (hall  find  that  the  prefent 
calculation  is  very  far  from  being  over- 
charged. 


great-grandchildren,  the  whole  number  would  never  be  more  than 
fixteen  $  and  thus  the  families  might  be  perpetuated  without  any 
inccftuous  connexion. 

The 
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The  method  of  computing  thefe  degrees  in  the  canon 
law1,  which  our  law  has  adopted"1,  is  as  follows:  We 
begin  at  the  common  anceftor,  and  reckon  downwards  •, 
and  in  whatfoever  degree  the  two  perfons,  or  the  mod  re- 
mote of  them,  is  diftant  from  the  common  anceftor,  that  is 
the  degree  in  which  they  are  related  to  each  other.  Thus 
[  207  ]  Titins  and  his  brother  are  related  in  the  firft  degree ;  for 
from  the  father  to  each  of  them  is  counted  only  one ;  Titius 
and  his  nephew  are  related  in  the  fecond  degree ;  for  the 
nephew  is  two  degrees  removed  from  the  common  ancef- 
tor ;  viz.  his  own  grandfather,  the  father  of  Titius.  Or, 
(to  give  a  more  illuftrious  inftance  from  our  Englifh  an- 
nals,) king  Henry  the  feventh,  who  flew  Richard  the  third 
in  the  battle  of  Bofworth,  was  related  to  that  prince  in  the 
fifth  degree.  Let  the  propofitus  therefore  in  the  table  of 
confanguinity  reprefent  king  Richard  the  third,  and  the 
clafs  marked  (c)  king  Henry  the  feventh.  Now  their  com- 
mon ftock  or  anceftor  was  king  Edward  the  third,  the  ab- 
acus in  the  fame  table :  from  him  to  Edmond  duke  of  York, 
the  proavus,  is  one  degree  j  to  Richard  earl  of  Cambridge, 
the  avus,  two ;  to  Richard  duke  of  York,  the  pater,  three ; 
to  king  Richard  the  third,  the  propofitus,  four  ;  and  from 
king  Edward  the  third  to  John  of  Gant  (a)  is  one  degree ; 
to  John  earl  of  Somerfet  (6),  two ;  to  John  duke  of  Somer- 
fet  (c),  three ;  to  Margaret  countefs  of  Richmond  (5),  four ; 
to  king  Henry  the  feventh  (e),  five.  Which  laft-mentioned 
prince,  being  the  fartheft  removed  from  the  common  ftock, 
gives  the  denomination  to  the  degree  of  kindred  in  the 
canon  and  municipal  law.  Though,  according  to  the  com- 
putation of  the  civilians,  (who  count  upwards,  from  either 
of  the  perfons  related,  to  the  common  ftock,  and  then 
downwards  again  to  the  other  :  reckoning  a  degree  for  each 
perfon  both  afcending  and  defcending,)  thefe  two  princes 
were  related  in  the  ninth  degree,  for  from  king  Richard 
the  third  to  Richard  duke  of  York  is  one  degree ;  to 
Richard  earl  of  Cambridge,  two ;  to  Edmond  duke  of  York, 

1  Decretal.  4.  I<.  3  &  9.  m  Co.  Litt.  23. 

three ; 
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three;  to  king  Edward  the  third,  the  common  anceftor, 
four ;  to  John  of  Gant,  five ;  to  John  earl  of  Somerfet, 
fix ;  to  John  duke  of  Somerfet,  feven  ;  to  Margaret  coun- 
tefs  of  Richmond,  eight ;  to  king  Henry  the  feventh, 
nine  "(4). 

The  nature  and  degrees  of  kindred  being  thus  in  fome  r  208  ] 
meafure  explained,  I  (hall  next  proceed  to  lay  down  a  feries 
of  rules  or  canons  of  inheritance,  according  to  which, 
eftates  are  tranfmitted  from  the  anceftor  to  the  heir;  to- 
gether with  an  explanatory  comment,  remarking  their 
original  and   progrefs,  the   reafons   upon   which  they  are 

n  See    the    table   of    confansuinity  civilians   and   the  feventh  of  the  ca- 

annexed ;   wherein   all  the  degrees  of  nonifts    inclufive ;    the    former    being 

collateral  kindred   to  the  propofitus  are  diftinguilhed    by  the   numeral    letters, 

computed  fo  far  as  the  tenth  ot  the  the  latter  by  the  common  cyphers. 


(4)  The  difference  of  the  computation  by  the  civil  and  canon 
laws  may  be  exprefTed  fhortly  thus  :  the  civilians  take  the  fum  of 
the  degrees  in  both  lines  to  the  common  anceftor ;  the  canonifts 
take  only  the  number  of  degrees  in  the  longeft  line.  Hence  when 
the  canon  law  prohibits  all  marriages  between  perfons  related  to 
each  other  within  the  feventh  degree,  this  would  reftrain  all 
marriages  within  the  14th  degree  of  the  civil  law.  In  the  ift 
vol.  435.  n.  2.  it  is  obferved  that  all  marriages  are  prohibited 
between  perfons  who  are  related  to  each  other  within  the  third 
degree,  according  to  the  computation  of  the  civil  law.  This 
affords  a  folution  to  the  vulgar  paradox,  that  firft  coufins  may 
marry  and  fecond  coufnis  cannot.  For  firft  coufins  and  all 
coufins  may  marry  by  the  civil  law  ;  and  neither  firft  nor  fecond 
coufins  can  marry  by  the  canon  law.  But  all  the  prohibitions  of 
the  canon  law  might  have  been  difpenfed  with.  It  is  faid,  that 
the  canon  law  computation  has  been  adopted  by  the  law  of 
England ;  yet  I  do  not  know  a  fingle  inftance  in  which  we  have 
occafion  to  refer  to  it.  But  the  civil  law  computation  is  of  great 
importance  in  ascertaining  who  are  entitled  to  the  adminiftration, 
and  to  the  diftributive  fhares,  of  inteftate  perfonal  property.  See 
poft,  504.  515. 

Vol.  II.  S  founded, 
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founded,  and  in  fome  cafes  their  agreement  with  the  laws  of 
other  nations. 

I.  The  firft  rule  is,  that  inheritances  (hall  lineally  defcend 
to  the  iflue  of  the  perfon  who  lafl  died  actually  feifed  in 
infinitum  ;  hut  fhall  never  lineally  afcend. 

To  explain  the  more  clearly  both  this  and  the  fubfequent 
rules,  it  mull  firfl  be  obferved,  that  by  law  no  inheritance 
can  veft,  nor  can  any  perfon  be  the  actual  complete  heir  of 
another,  till  the  anceftor  is  previoufly  dead.  Nemo  eft  haeres 
viventis.  Before  that  time  the  perfon  who  is  next  in  the  line 
of  fucceflion  is  called  an  heir  apparent,  or  heir  prefumptive. 
Heirs  apparent  are  fuch,  whofe  right  of  inheritance  is  inde- 
feafible,  provided  they  outlive  the  anceftor ;  as  the  eldeft 
fon  or  his  iffue,  who  muft  by  the  courfe  of  the  common  law 
be  heir  to  the  father  whenever  he  happens  to  die.  Heirs 
prefumptive  are  fuch  who,  if  the  anceltor  mould  die  imme- 
diately, would  in  the  prefent  circumftances  of  things  be  his 
heirs ;  but  whofe  right  of  inheritance  may  be  defeated  by 
the  contingency  of  fome  nearer  heir  being  born ;  as  a 
brother,  or  nephew,  whofe  prefumptive  fucceflion  may  be 
deftroyed  by  the  birth  of  a  child;  or  a  daughter,  whofe 
prefent  hopes  may  be  hereafter  cut  off  by  the  birth  of  a  fon. 
Nay,  even  if  the  eftate  hath  defcended,  by  the  death  of  the 
owner,  to  fuch  brother,  or  nephew,  or  daughter,  in  the 
former  cafes,  the  eftate  fnall  be  devefted  and  taken  away 
by  the  birth  of  a  pofthumous  child ;  and,  in  the  latter,  it 
fhall  alfo  be  totally  devefted  by  the  birth  of  a  pofthumous 
fon°  (5). 

0  Ero.  lit.  dejant,  j8. 


(5)  But  befides  the  cafe  of  a  pofthumous  child,  if  lands  are 
given  to  a  fon,  who  dies,  leaving  a  filter  his  heir ;  if  the  parents 
have,  at  any  diftance  of  time  afterwards,  another  fon,  this  fon 
fhall  deveft  the  defcent  upon  the  fifter,  and  take  the  eftate  as  heir 

to 
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We  mult  alfo  remember,  that  no  perfon  can  be  properly 
fuch  an  anceftor,  as  that  an  inheritance  of  lands  or  tenements 
can  be  derived  from  him,  unlefs  he  hath  had  actual  feifin 
of  fuch  lands,  either  by  his  own  entry,  or  by  the  polTeffion  of 
his  own  or  his  anceftor's  leffee  for  years,  or  by  receiving  rent 
from  a  leflee  of  a  freehold15:  or  unlefs  he  hath  had  what  is 
equivalent  to  corporal  feifin  in  hereditaments  that  are  incor- 
poreal ;  fuch  as  the  receipt  of  rent,  a  prefentation  to  the 
church  in  cafe  of  an'advowfon^,  and  the  like.  But  he  (hall 
not  be  accounted  an  anceftor,  who  hath  had  only  a  bare 
right  or  title  to  enter  or  be  otherwife  feifed.  And  therefore 
all  the  cafes  which  will  be  mentioned  in  the  prefent  chapter, 
are  upon  the  fuppofition  that  the  deceafed  (whofe  inheritance 
is  now  claimed)  was  the  laft  perfon  actually  feifed  thereof. 
For  the  law  requires  this  notoriety  of  poffeffion,  as  evidence 
that  the  anceftor  had  that  property  in  himfelf,  which  is  now 
to  be  tranfmitted  to  his  heir.  Which  notoriety  had  fucceeded 
in  the  place  of  the  antient  feodal  inveftiture,  whereby,  while 
feuds  were  precarious,  the  vafal  on  the  defcent  of  lands  was 
formerly  admitted  in  the  lord's  court  (as  is  ftill  the  practice 
in  Scotland),  and  there  received  his  feifin,  in  the  nature  of  a 
renewal  of  his  anceftor's  grant,  in  the  prefence  of  the  feodal 
peers ;  till  at  length,  when  the  right  of  fucceffion  became  in- 
defeafible,  an  entry  on  any  part  of  the  lands  within    the 

p  Co.  Litt.  is.  1  Co.  Litt.11. 


to  his  brother.  Co.  Litt.  1 1 .  Do8.  is5  Stud.  I  Dial,  c  7.  So 
the  fame  eftate  may  be  frequently  develted  by  the  fubfequent 
birth  of  nearer  prefumptive  heirs,  before  it  fixes  upon  the  neareft 
prefumptive  heir.  As  if  an  eftate  is  given  to  an  only  child,  who 
dies,  it  may  defcend  to  an  aunt,  who  may  be  ftripped  ol  it,  by  an 
after-born  uncle,  on  whom  a  fubfequent  filler  of  the  deceafed  may 
enter,  and  who  will  again  be  deprived  of  the  eftate  by  the  birth 
of  a  brother. 

.  It  feems  to  be  determined,  that  every  one  has  a  right  to  retain 
the  rents  and  profits  which  accrued  whilft  he  was  thus  legally 
poffefled  of  the  inheritance.     Harg.  Co.  Litt.  11.  2  Wilf.  526. 
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county  (which  if  difputed  was  afterwards  to  be  tried  by  thofe 
peers),  or  other  notorious  poffeffion,  was  admitted  as  equiva- 
lent to  the  formal  grant  of  feifin,  and  made  the  tenant  capa- 
ble of  transmitting  his  eftate  by  defcent.  The  feifin  therefore 
of  any  perfon,  thus  underftood,  makes  him  the  root  or  flock, 
from  which  all  future  inheritance  by  right  of  blood  muft  be 
derived  :  which  is  very  briefly  expreffed  in  this  maxim,  feifina 
facitjlipitem r  (6). 

[  210  ]  When  therefore  a  perfon  dies  fo  feifed,  the  inheritance 
firft  goes  to  his  iffue  :  as  if  there  be  Geoffrey,  John,  and 
Matthew,  grandfather,  father,  and  fon ;  and  John  purchafes 
lands,  and  dies  j  his  fon  Matthew  fhall  fucceed  him  as  heir, 
and  not  the  grandfather  Geoffrey :  to  whom  the  land  fhall 
never  afcend,  but  fhall  rather  efcheat  to  the  lord  s. 

This  rule,  fo  far  as  it  is  affirmative  and  relates  to  lineal 
defcents,  is  almofl  univerfally  adopted  by  all  nations  ;  and 
it  feems  founded  on  a  principle  of  natural  reafon,  that  (when- 
ever a  right  of  property  tranfmiflible  to  reprefentatives  is 
admitted)  the  poffeflions  of  the  parents  fhould  go,  upon 
their  deceafe,  in  the  firft  place  to  their  children,  as  thofe  to 
whom  they  have  given  being,  and  for  whom  they  are  there- 
fore bound  to  provide.  But  the  negative  branch,  or  total  ex- 
clufion  of  parents  and  all  lineal  anceftors  from  fucceeding  to 
the  inheritance  of  their  offspring,  is  peculiar  to  our  own 
laws,  and  fuch  as  have  been  deduced  from  the  fame  original. 
For,  by  the  Jewilh  law,  on  failure  of  iffue,  the  father  fuc- 
ceeded  to  the  fon,  in  exclufion  of  brethren,  unlefs  one  of 
them  married  the  widow,  and  raifed  up  feed  to  his  brother l. 
And  by  the  laws  of  Rome,  in  the  firft  place,  the  children  or 

r  Flet. /.  6.  c.%.  §2.  c  Seld.  dcfuctcjf.  Ebrasor.  c.  12. 

8  Litt.  §  3. 


(6)  See  examples  of  this,  page  228.  note,  pojl. 

lineal 
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lineal  descendants  were  preferred  •,  and  on  failure  of  thefe, 
the  father  and  mother  or  lineal  afcendants  fucceeded  together 
with  the  brethren  and  fitters  v;  though  by  the  law  of  the 
twelve  tables  the  mother  was  originally,  on  account  of  her 
fex,  excluded  u.  Hence  this  rule  of  our  laws  has  been  cen- 
fured  and  declaimed  againft  as  abfurd,  and  derogating  from 
the  maxims  of  equity  and  natural  juftice  w.  Yet  that  there 
is  nothing  unjuft  or  abfurd  in  it,  but  that  on  the  coritrary  it 
is  founded  upon  very  good  legal  reafon,  may  appear  from 
confidering  as  well  the  nature  of  the  rule  itfelf,  as  the  occa- 
fion  of  introducing  it  into  our  laws. 

We  are  to  reflect,  in  the  firft  place,  that  all  rules  of  fuc-  t  211  3 
ceflion  to  eftates  are  creatures  of  the  civil  polity,  and  juris 
pofitivi  merely.  The  right  of  property,  which  is  gained  by 
occupancy,  extends  naturally  no  further  than  the  life  of  the 
prefent  pofTeflbr  :  after  which  the  land  by  the  law  of  nature 
would  again  become  common,  and  liable  to  be  feifed  by  the 
next  occupant ;  but  fociety,  to  prevent  the  mifchiefs  that 
might  enfue  from  a  doctrine  fo  productive  of  contention,  has 
eftabliflied  conveyances,  wills,  and  fucceflions  ;  whereby  the 
property  originally  gained  by  pofTeflion  is  continued  and 
tranfmitted  from  one  man  to  another,  according  to  the  rules 
which  each  ftate  has  refpectively  thought  proper  to  prefcribe. 
There  is  certainly  therefore  no  injuftice  done  to  individuals, 
whatever  be  the  path  of  defcent  marked  out  by  the  municipal 
law. 

If  we  next  confider  the  time  and  occafion  of  introducing 
this  rule  into  our  law,  we  mall  find  it  to  have  been  grounded 
upon  very  fubftantial  reafons.  I  think  there  is  no  doubt 
to  be  made,  but  that  it  was  introduced  at  the  fame  time 
with,  and  in  confequence  of,  the  feodal  tenures.  For  it  was 
an  exprefs  rule  of  the  feodal  law  x,  that  fucccjfionis  feudi  talis 

v  Ff-  38.  15-  I-    Nov.  118.  IZ7.  *  CraiS.  d<  jur.  feud.  /.  2.  /.  13. 

Injl.  3.  3.  1,  §  [j,  Locke  on  gov.  part  1.  §  90. 
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ejl  natura,  quod  afcendentes  non  fucceditnt ;  and  therefore  the 
fame  maxim  obtains  alfo  in  the  French  law  to  this  day  y. 
Our  Henry  the  firft  indeed,  among  other  reftorations  of  the 
©Id  Saxon  laws,  reftored  the  right  of  fucceffion  in  the 
afcending  line  % :  but  this  foon  fell  again  into  difufe;  for  fo 
early  as  Glanvil's  time,  who  wrote  under  Henry  the  fecond, 
we  find  it  laid  down  as  eftablifhed  law  a,  that  haereditas  nun- 
quam  afcendit ;  which  has  remained  an  invariable  maxim  ever 
fince.  Thefe  circumftances  evidently  fhew  this  rule  to  be 
of  feodal  original ;  and  taken  in  that  light,  there  are  fome 
[  212  1  arguments  in  its  favour,  befides  thofe  which  are  drawn 
merely  from  the  reafon  of  the  thing.  For  if  the  feud  of 
which  the  fon  died  feifed,  was  really  feudum  antiquum,  or  one 
defcended  to  him  from  his  anceftors,  the  father  could  not 
pofTibly  fucceed  to  it,  becaufe  it  muft  have  palled  him  in  the 
courfe  of  defcent,  before  it  could  come  to  the  fon  ;  unlefs  it 
were  feudum  maiernum,  or  one  defcended  from  his  mother, 
and  then  for  other  reafons  (which  will  appear  hereafter)  the 
father  could  in  no  wife  inherit  it.  And  if  it  were  feudum  no- 
vum, or  one  newly  acquired  by  the  fon,  then  only  the  de- 
scendants from  the  body  of  the  feudatory  himfelf  could  fuc- 
ceed, by  the  known  maxim  of  the  early  feodal  conftitutions  b  ; 
which  was  founded  as  well  upon  the  perfonal  merit  of  the 
vafal,  which  might  be  transmitted  to  his  children,  but  could 
not  afcend  to  his  progenitors,  as  alfo  upon  this  confideration 
of  military  policy,  that  the  decrepit  grandfire  of  a  vigorous 
vafal  would  be  but  indifferently  qualified  to  fucceed  him  in 
his  feodal  fervices.  Nay,  even  if  this  feudum  novum  were 
held  by  the  fon  ut  feudum  antiquum,  or  with  all  the  qualities 
annexed  to  a  feud  defcended  from  his  anceftors,  fuch  feud 
muft.  in  all  refpects  have  defcended  as  if  it  had  been  really 
an  antient  feud  ;  and  therefore  could  not  go  to  the  father, 
becaufe,  if  it  had  been  an  antient  feud,  the  father  muft 
have   been    dead  before   it  could    have  come  to    the  fon. 


Thus 


y  Domat.  p.  2.  1.  z.  t.2. 

Montefq. 

a  /.  7.  c  1. 

Efp.  L.  /.  3.  l.  c.  33. 

b  l  Feud.  20. 

2  LL.  Hen.  I.  c.  70. 
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Thus  whether  the  feud  was  ftri&ly  novum,  or  ftri&ly  anti- 
quum, or  whether  it  was  novum  held  tit  antiquum,  in  none  of 
thefe  cafes  the  father  could  poffibly  fucceed.  Thefe  rea- 
fons,  drawn  from  the  hiftory  of  the  rule  itfelf,  feem  to  be 
more  fatisfaclory  than  that  quaint  one  of  Brac~tonc,  adopted 
by  fir  Edward  Coke  d,  which  regulates  the  defcent  of  lands 
according  to  the  laws  of  gravitation  (7). 

c  Defcendit  itaquejitS)  qunfi  pondero-  d    I  Inft.  II, 

fum  quid  cadens  deorfum  reiia  linea,  et 
nunauam  reafccndit.  1.  2.  c.  2$. 


(7)  However  ingenious  and  fatisfa&ory  thefe  reafons  may  ap- 
pear, there  is  little  confiftency  in  the  application  of  them  ;  for  if 
the  father  does  not  fucceed  to  the  eftate,  becaufe  it  muft  be 
prefumed  that  it  has  patted  him  in  the  courfe  of  defcent,  the  fame 
reafon  would  prevent  an  elder  brother  from  taking  an  eftate  by 
defcent  from  the  younger.  And  if  it  does  not  pafs  to  the  father, 
left  the  lord  fhould  have  been  attended  by  an  aged  decrepit 
feudatory,  the  fame  principle  would  be  ftill  ftronger  to  exclude 
the  father's  eldeft  brother  from  the  inheritance,  who  is  now  per- 
mitted to  fucceed  to  his  nephew. 

The  father  was  probably  excluded  from  the  immediate  inherit- 
ance to  his  children  upon  the  fame  principle  that  the  heir  of  an 
infant  cannot  be  his  focage  guardian. 

See  462.  n.  2.  pojl.  It  might  be  thought  dangerous  to  make 
parents  the  heirs  to  their  own  children,  or  to  give  them  an  interefl 
in  the  death  or  the  deftrudtion  of  thofe,  whom  it  was  their  duty 
to  protect  and  preferve. 

The  father  may  take  his  fon's  eftate  by  an  intermediate  de- 
fcent ;  for  if  the  fon  has  neither  iffue,  nor  brothers  or  fitters,  the 
eftate  will  defcend  to  an  uncle,  or  fome  collateral  relation,  to 
whom  the  father  may  be  the  next  heir.  But  in  fome  cafes  the 
father  or  mother  may  inherit  immediately  from  a  child.  And  this 
may  happen  when  either  the  hufband  or  wife  is  heir  to  the  other. 
As  if  the  hufband  is  heir  to  the  wife,  and  fhe  dies  feifed  of  an 
eftate,  which  defcends  to  an  only  child,  if  that  child  dies  without 
iffue,  the  father  will  take  the  eftate  by  an  immediate  defcent, 
agreeably  to  the  maxim  que  doit  inheriter  al  pere,  doit  inheriter  al 
Jit%  ;  yet  in  this  cafe  he  does  not  inherit  as  father,  but  as  a  colla- 
teral kinfman.     See  fuch  a  cafe,  2  P.  Wms.  613.    The  ftudent 
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II.  A  second  general  rule  or  canon  is,  that  the  male 
iflue  fhall  be  admitted  before  the  female. 

C  213  3  Thus  fons  fhall  be  admitted  before  daughters;  or,  as  our 
male  lawgivers  have  fomewhat  uncomplaifantly  expreffed  it, 
the  worthieft  of  blood  fhall  be  preferred e.  As  if  John  Stiles 
hath  two  fons,  Matthew  and  Gilbert,  and  two  daughters, 
Margaret  and  Charlotte,  and  dies ;  firft  Matthew,  and  (in 
cafe  of  his  death  without  iflue)  then  Gilbert  fhall  be 
admitted  to  the  fucceffion  in  preference  to  both  the 
daughters. 

This  preference  of  males  to  females  is  entirely  agreeable 
to  the  law  of  fucceffion  among  the  Jews f,  and  alfo  among 
the  ftates  of  Greece,  or  at  leaft  among  the  Athenians  6 ;  but 
was  totally  unknown  to  the  laws  of  Rome  h  (fuch  of  them 
I  mean  as  are  at  prefent  extant),  wherein  brethren  and  fillers 
were  allowed  to  fucceed  to  equal  portions  of  the  inheritance. 
I  fhall  not  here  enter  into  the  comparative  merit  of  the  Ro- 
man and  the  other  conftitutions  in  this  particular,  nor  exa- 
mine into  the  greater  dignity  of  blood  in  the  male  or  female 
fex  :  but  fhall  only  obferve,  that  our  prefent  preference  of 
males  to  females  feems  to  have  arifen  entirely  from  the  feodal 
law.  For  though  our  Britifh  anceftors,  the  Welfh,  appear 
to  have  given  a  preference  to  males ',  yet  our  Danifh  prede- 
ceffors  (who  fucceeded  them)  feem  to  have  made  no  distinc- 
tion of  fexes,  but  to  have  admitted  all  the  children  at  once 

e  Hal.H.  C.L.  235.  *  Inf.  3.  1.  6. 

f  Numb.  c.  37.  »  Stat.  Wall.  \z  Edw.  f, 

*  Petit.  LL.  Attic.  1, 6.  /.  6. 


mull  be  careful  to  recoiled  that  the  rules  of  fucceffion  to  inteftate 
perfonal  property  are  very  different  from  thefe  rules  of  defcent 
of  real  property  and  hereditaments.  For  if  a  child  dies  inteftate 
without  wife  or  ifTue,  his  father  will  take  the  whole  of  his  per- 
fonal property  ;  and  if  there  be  no  father  living,  the  mother 
will  have  an  equal  fhare  with  the  brothers  and  lifters.  See 
page  516./^, 

to 
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to  the  inheritance  k.  But  the  feodal  law  of  the  Saxons  on 
the  continent  (which  was  probably  brought  over  hither,  and 
firft  altered  by  the  law  of  king  Canute)  gives  an  evident 
preference  of  the  male  to  the  female  fex.  "  Pater  aut 
**  mater    defunfliy   filh     non   fil'iae    haereditatem    relinquent. 

« Qui  defunElus  non  jilios  fed  Jllias  reliquerity    ad 

f*  eas  omnis  haereditas  pertinent 1."  It  is  poflible  therefore 
that  this  preference  might  be  a  branch  of  that  imperfect 
fyftem  of  feuds,  which  obtained  here  before  the  conqueft ; 
efpecially  as  it  fubfifts  among  the  cuftoms  of  gavelkind, 
and  as,  in  the  charter  or  laws  of  king  Henry  the  firft,  it  is  T  214  1 
not  (like  many  Norman  innovations)  given  up,  but  rather 
enforced  m.  The  true  reafon  of  preferring  the  males  muft 
be  deduced  from  feodal  principles :  for,  by  the  genuine  and 
original  policy  of  that  conftitution,  no  female  could  ever 
fucceed  to  a  proper  feud  n,  inafmuch  as  they  were  incapable 
of  performing  thofe  military  fervices,  for  the  fake  of  which 
that  fyftem  was  eftablilhed.  But  our  law  does  not  extend 
to  a  total  exclufion  of  females,  as  the  Salic  law,  and 
others,  where  feuds  were  moft  ftri£tly  retained  :  it  only 
poftpones  them  to  males  •,  for  though  daughters  are  excluded 
by  fons,  yet  they  fucceed  before  any  collateral  relations  ; 
our  law,  like  that  of  the  Saxon  feudifts  before  mentioned, 
thus  fleering  a  middle  courfe,  between  the  abfolute  re- 
jection of  females,  and  the  putting  them  on  a  footing  with 
males. 

III.  A  third  rule  or  canon  of  defcent  is  this :  that 
where  there  are  two  or  more  males,  in  equal  degree,  the 
eldeft  only  mall  inherit ;  but  the  females  all  together. 

As  if  a  man  hath  two  fons,  Matthew  and  Gilbert,  and 
two  daughters,  Margaret  and  Charlotte,  and  dies  ;  Matthew 
his  eldeft  fon  fhall  alone  fucceed  to  his  eftate,  in  exclufion 
of  Gilbert  the  fecond  fon  and  both  the  daughters ;  but,  if 
both  the  fons  die  without  iflue  before  the  father,  the  daughters 

k  LL.  Canut.  t.  68.  m  t.  70. 
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Margaret   and   Charlotte    fhall   both  inherit  the  eftate  as 
coparceners0. 

This  right  of  primogeniture  in  males  feems  antiently  to 
have  only  obtained  among  the  Jews,  in  whofe  conftitution 
the  eldeft  fon  had  a  double  portion  of  the  inheritance  p  ;  in 
the  fame  manner  as  with  us,  by  the  laws  of  king  Henry 
the  firft  q,  the  eldefl  fon  had  the  capital  fee  or  principal  feud 
of  his  father's  pofTeflions,  and  no  other  pre-eminence  ;  and 
as  the  eldeft  daughter  had  afterwards  the  principal  manfion, 
when  the  eftate  defcended  in  coparcenary1".  The  Greeks, 
the  Romans,  the  Britons,  the  Saxons,  and  even  originally  the 
feudifts,  divided  the  lands  equally  ;  fome  among  all  the  chil- 
dren at  large,  fome  among  the  males  only.  This  is  certainly 
the  moft  obvious  and  natural  way  ;  and  has  the  appearance, 
at  lead  in  the  opinion  of  younger  brothers,  of  the  greateft 
impartiality  and  juftice.  But  when  the  emperors  began  to 
create  honorary  feuds,  or  titles  of  nobility,  it  was  found 
neceffary  (in  order  to  preferve  their  dignity)  to  make  them 
impartible  s,  or  (as  they  flyled  them)  feuda  individua>  and  in 
confequence  defcendible  to  the  eldeft  fon  alone.  This  ex- 
ample was  farther  enforced  by  the  inconveniences  that 
attended  the  fplitting  of  eftates  ;  namely,  the  divifion  of  the 
military  fervices,  the  multitude  of  infant  tenants  incapable 
of  performing  any  duty,  the  consequential  weakening  of  the 
ftrength  of  the  kingdom,  and  the  inducing  younger  fons  to 
take  up  with  the  bufinefs  and  idlenefs  of  a  country  life,  in- 
ftead  of  being  ferviceable  to  themfelves  and  the  public,  by 
engaging  in  mercantile,  in  military,  in  civil,  or  in  ecclefiaf- 
tical  employments  \  Thefe  reafons  occafioned  an  almoft 
total  change  in  the  method  of  feodal  inheritances  abroad  ; 
fo  that  the  eldeft  male  began  univerfally  to  fucceed  to  the 
whole  of  the  lands  in  all  military  tenures :  and  in  this  condi- 
tion the  feodal  conftitution  was  eftablifhed  in  England  by 
William  the  conqueror. 

°Litt.  §5.    Hale,  H.  C  L.  238.  r  Glanvil./.  7.  e.  3. 

p  Selden,  de  fuec.  Ebr.  c.  5.  s  %  Feud.  $$. 

qe.  70.  «  Hale,  H.  C.L.MI. 
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Yet  we  find  that  focage  eftates  frequently  defcended 
to  all  the  fons  equally,  fo  lately  as  when  Glanvill  u  wrote,  in 
the  reign  of  Henry  the  fecond  ;  and  it  is  mentioned  in  the 
mirror  w  as  a  part  of  our  antient  conflitution,  that  knights' 
fees  mould  defcend  to  the  eldeft  fon,  and  focage  fees  fhould 
be  partible  among  the  male  children.  However  in  Henry 
the  third's  time  we  find  by  Bracton  x  that  focage  lands,  in 
imitation  of  lands  in  chivalry,  had  almoft  entirely  fallen  into 
the  right  of  fucceffion  by  primogeniture,  as  the  law  now  [2i6"l 
{lands  :  except  inKent,  where  they  gloried  in  the  prefervation 
of  their  antient  gavelkind  tenure,  of  which  a  principal  branch 
was  a  joint  inheritance  of  all  the  fons  y  ;  and  except  in  fome 
particular  manors  and  townfhips,  where  their  local  cuftoms 
continued  the  defcent,  fometimes  to  all,  fometimes  to  the 
youngeft  fon  only,  or  in  other  more  fmgular  methods  of 
fucceffion. 

As  to  the  females,  they  are  ftill  left  as  they  were  by  the 
antient  law  :  for  they  were  all  equally  incapable  of  performing 
any  perfonal  fervice  ;  and  therefore  one  main  reafon  of  pre- 
ferring the  eldeft  ceafing,  fuch  preference  would  have  been 
injurious  to  the  reft :  and  the  other  principal  purpofe,  the 
prevention  of  the  too  minute  fubdivifion  of  eftates,  was 
left  to  be  confidered  and  provided  for  by  the  lords,  who  had. 
the  difpofal  of  thefe  female  heirefles  in  marriage.  However, 
the  fucceffion  by  primogeniture,  even  among  females,  took 
place  as  to  the  inheritance  of  the  crown z  •,  wherein  the  ne- 
ceffity  of  a  fole  and  determinate  fucceffion  is  as  great  in  the 
one  fex  as  the  other.  And  the  right  of  fole  fucceffion j  though 
not  of  primogeniture,  was  alfo  eftablifhed  with  refpecfl  to 
female  dignities  and  titles  of  honour.  For  if  a  man  holds  an 
earldom  to  him  and  the  heirs  of  his  body,  and  dies,  leaving 
only  daughters  ;  the  eldeft  fhall  not  of  courfe  be  countefs,  but 
the  dignity  is  in  fufpenfe  or  abeyance  till  the  king  fhall  de- 
clare his  pleafure  ;  for  he,  being  the  fountain  of  honour,  may 

u  /.  7.  c.  3.  y  Somner.  Gavelk.  7. 

w  c  1.  §  3.  s  Co.  Litt.  165. 

*  /.  2.  c.  30,  31. 
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confer  it  on  which  of  them  he  pleafes a  (8).  In  which 
difpofition  is  preferved  a  ftrong  trace  of  the  antient  law  of 
feuds,  before  their  defcent  by  primogeniture  even  among 
the  males  was  eftablifhed  ;  namely,  that  the  lord  might  be- 
llow them  on  which  of  the  fons  he  thought  proper — " pro- 
"  grejfium  ejl  ut  ad filios  deveniret,  in  quern  Jcilicet  dominus  hoc 
"  vellet  beneficium  cotifirmare  V 

IV.  A  fourth  rule,  or  canon  of  defcents,  is  this  •,  that 

the  lineal  defcendants,  in  infinitum,  of  any  perfon  deceafed, 

[  217  ]  maH  reprefent  their  anceftor  ;  that  is,  fhall  ftand  in  the  fame 

place  as  the  perfon  himfelf  would  have  done,  had  he  been 

living. 

Thus  the  child,  grandchild,  or  great  grandchild  (either 
male  or  female)  of  the  eldeft  fon  fucceeds  before  the  younger 
fon,  and   fo  in  infinitum0.     And  thefe  representatives  fhall 
»  Co.  Liu.  165/  b  1  Feud.  I.  c  Hale.  H.  C.  L.  236,  237. 

( 8 )  The  king,  in  the  cafe  of  coparceners  of  a  title  of  honour, 
may  direct  which  one  of  them  and  her  ifiue  fhall  bear  it ;  and  if 
the  ifiue  of  that  one  become  extinct,  it  will  again  be  in  abeyance, 
if  there  are  defcendants  of  more  than  one  fifter  remaining.  But 
upon  the  failure  of  the  ifiue  of  all,  except  one,  the  defcendant  of 
that  one  being  the  fole  heir,  will  have  a  right  to  claim,  and  to  af- 
fume  the  dignity. 

There  are  inftances  of  a  title,  on  account  of  a  defcent  to  females, 
being  dormant,  or  in  abeyance,  for  many  centuries.  Harg.  Co. 
Litt.  165. 

Lord  Coke  fays,  there  is  a  difference  in  an  office  of  honour, 
which  fhall  be  executed  by  the  hufband  or  deputy  of  the  eldeft. 
lb.  Yet  when  the  office  of  great  chamberlain  had  defcended  to 
two  fifters  co-heirefles  of  the  duke  of  Ancafter,  one  of  whom  was 
married  to  Peter  Burrell,  efq.  ;  the  judges  g3ve  it  as  their  opinion 
in  the  houfe  of  lords,  "  that  the  office  belongs  to  both  fifters  ;  that 
"  the  hufband  of  the  eldeft  is  not  of  right  entitled  to  execute 
"  it ;  and  that  both  fifters  may  execute  it  by  deputy,  to  be 
"  approved  of  by  them  ;  fuch  deputy  not  being  of  a  degree  in- 
"  ferior  to  a  knight,  and  to  be  approved  of  by  the  king."  lb.  et 
Journ.  Dom.  Proc  May  25,  1781. 

take 
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take  neither  more  nor  lefs,  but  jufl  fo  much  as  their  principals 
would  have  done.  As  if  there  be  two  lifters,  Margaret  and 
Charlotte;  andMargaret  dies,  leaving  fix  daughters;  and  then 
John  Stiles,  the  father  of  the  two  lifters,  dies  without  other 
iflue :  thefe  fix  daughters  fhall  take  among  them  exactly  the 
fame  as  their  mother  Margaret  would  have  done,  had  fhe 
been  living  ;  that  is,  a  moiety  of  the  lands  of  John  Stiles  in 
coparcenary  :  fo  that,  upon  partition  made,  if  the  land  be 
divided  into  twelve  parts,  thereof  Charlotte  the  furviving 
fifter  fhall  have  fix,  and  her  fix  nieces,  the  daughters  of 
Margaret,  one  apiece. 

This  taking  by  reprefentation  is  called  fucceffion  injiirpes, 
according  to  the  roots;    fince  all  the  branches  inherit  the 
fame  (hare  that  their  root,  whom  they  reprefent,  would  have 
done.     And  in  this  manner  alfo  was  the  Jewifh  fucceffion 
direfted  d ;  but  the  Roman  fomewhat  differed  from  it.     In 
the  defcending  line  the  right  of  reprefentation  continued  in 
infinitum,  and  the  inheritance  ftill  defcended  in  Jiirpes :  as 
if  one  of  three  daughters  died,  leaving  ten  children,  and 
then  the  father  died  ;  the  two  furviving  daughters  had  each 
one  third  of  his  effects,  and  the  ten  grandchildren  had  the 
remaining  third  divided  between  them.     And  fo  among  col- 
laterals,   if  any  perfon  of  equal    degree  with  the  perfons 
reprefented  were  ftill  fubfifting,  (as  if  the  deceafed  left  one 
brother,  and  two  nephews  the  fons  of  another  brother,)  the 
fucceffion  was  ftill  guided  by  the  roots :  but,  if  both  of  the 
brethren  were  dead  leaving   iflue,  then  (I  apprehend,)  their 
reprefentatives  in  equal  degree  became  themfelves  principals, 
and  fhared  the  inheritance  per  capita,  that  is,  (hare  and  (hare 
alike;  they  being  themfelves  now  the  next  in  degree  to  the  f2l8  1 
anceftor,  in  their  own  right,  and  not  by  right  of  reprefent- 
ation c.     So,  if  the  next  heirs  of  Titiusbe  fix  nieces,  three  by 
one  fifter,  two  by  another,  and  one  by  a  third;  his  inherit- 
ance by  the  Roman  law  was  divided  into  fix  parts,  and  one 
given  to  each  of  the  nieces  :  whereas  the  law  of  England  in 
this  cafe  would  ftill  divide  it  only  into  three  parts,  and  diftri- 

"  Selden,  4ifv$t,  Sir,  e,t.  e  Nov.  1 10.  t ,  3.    /«/?.  3. 1, 6. 

bute 
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bute  it  perftirpeS)  thus ;  one  third  to  the  three  children  who 
reprefent  one  fifter,  another  third  to  the  two  who  reprefent 
the  fecond,  and  the  remaining  third  to  the  one  child  who  is 
the  fole  reprefentative  of  her  mother. 

This  mode  of  reprefentation  is  a  neceffary  confequence  of 
the  double  preference  given  by  our  law,  firft  to  the  male 
iffue,  and  next  to  the  firft-born  among  the  males,  to  both 
which  the  Roman  law  is  a  ftranger.  For  if  all  the  children 
of  three  filters  were  in  England  to  claim  per  capita,  in  their 
own  right  as  next  of  kin  to  the  anceflor,  without  any  refpe£t 
to  the  ftocks  from  whence  they  fprung,  and  thofe  children 
were  partly  male  and  partly  female ;  then  the  eldeft  male 
among  them  would  exclude  not  only  his  own  brethren  and 
filters,  but  all  the  iffue  of  the  other  two  daughters ;  or  elfe 
the  law  in  this  inftance  muft  be  inconfiftent  with  itfelf,  and 
depart  from  the  preference  which  it  conftantly  gives  to  the 
males  and  the  firft-born,  among  perfons  in  equal  degree. 
Whereas,  by  dividing  the  inheritance  according  to  the  roots, 
ovjlirpes,  the  rule  of  defcent  is  kept  uniform  and  fteady :  the 
iffue  of  the  eldeft  fon  excludes  all  other  pretenders,  as  the 
fon  himfelf  (if  living)  would  have  done  ;  but  the  iffue  of  two 
daughters  divide  the  inheritance  between  them,  provided 
their  mothers  (if  living)  would  have  done  the  fame :  and 
among  thefe  feveral  iffues,  or  reprefentatives  of  the  refpective 
roots,  the  fame  preference  to  males  and  the  fame  right  of 
primogeniture  obtain  as  would  have  obtained  at  the  firft 
among  the  roots  themfelves,  the  fons  or  daughters  of  the  de- 
ceafed.  And  if  a  man  hath  two  fons,  A  and  B,  and  A  dies 
[  219  ]  leaving  two  fons,  and  then  the  grandfather  dies;  now  the 
eldeft  fon  of  A  fhall  fucceed  to  the  whole  of  his  grandfather's 
eftate:  and  if  A  had  left  only  two  daughters,  they  fhould  have 
fucceeded  alfo  to  equal  moieties  of  the  whole,  in  exclufion  of 
B  and  his  iffue.  But  if  a  man  hath  only  three  daughters,  C,D, 
and  E ;  and  C  dies  leaving  two  fons,  U  leaving  two  daugh- 
ters, and  E  leaving  a  daughter  and  a  fon  who  is  younger  than 
his  fifter :  here,  when  the  grandfather  dies,  the  eldeft  fon  of 
C  (hall  fucceed  to  one  third,  in  exclufion  of  the  younger ; 

the 
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the  two  daughters  of  D  to  another  third  in  partnership ;  and 
the  fon  of  E  to  the  remaining  third,  in  exclufion  of  his  elder 
fitter.  And  the  fame  right  of  reprefentation,  guided  and 
reflrained  by  the  fame  rules  of  defcent,  prevails  downwards 
in  infinitum. 

Yet  this  right  does  not  appear  to  have  been  thoroughly 
eftablifhed  in  the  time  of  Henry  the  fecond,  when  Glanvil 
wrote :    and  therefore,  in  the  title  to  the  crown  efpecially, 
we  find  frequent  contefts  between  the  younger  (but  furviv- 
ing)  brother  and  his  nephew  (being  the  fon  and  reprefent- 
ative  of  the  elder  deceafed)  in  regard  to  the  inheritance  of 
their  common  anceftor :  for  the  uncle  is  certainly  nearer  of 
kin  to  the  common  ftock,  by  one  degree,  than  the  nephew ; 
though  the  nephew,  by  reprefenting  his  father,  has  in  him 
the  right  of  primogeniture.     The  uncle  alfo  was    ufually 
better  able  to  perform  the   fervices  of  the  fief;  and  befides 
had  frequently  fuperior  intereft    and  flrength  to  back    his 
pretenfions,  and  crufh  the  right  of  his  nephew.     And  even 
to  this  day,  in  the  lower  Saxony,  proximity  of  blood  takes 
place  of  reprefentative  primogeniture;  that  is,  the  younger 
furviving  brother  is  admitted  to  the  inheritance  before  the 
fon  of  an    elder   deceafed :  which    occafioned  the  difputes 
between    the    two    houfes  of   Mecklenburg   Schwerin  and 
Strelitz,    in   1692^      Yet   Glanvil,  with   us,  even   in   the 
twelfth  century,  feems  g  to  declare  for  the  right  of  the  ne- 
phew by  reprefentation ;   provided  the  eldeft    fon   had   not 
received  a  provifion  in  lands  from  his  father,  or  (as  the  civil 
law  would  call  it)  had   not  been  foris-familiated,  in  his  life- 
time.    King  John,  however,  who  kept  his  nephew  Arthur  [  220  ] 
from  the  throne,  by  difputing  this  right  of  reprefentation, 
did  all  in  his    power  to    abolifli  it  throughout  the  realm  h : 
but  in  the  time  of  his  fon,  king  Henry  the  third,  we  find 
the  rule  indifputably  fettled   in  the  manner  we  have   here 
laid  it  down',  and  fo  it  has  continued  ever  fince.     And  thus 
much  for  lineal  defcents. 

f  Mod.Un.  Hift.xiii.334.  ''  Hale,H.C.L.  217.229. 

8  /•  7-  C.  3.  »  Brafton,  /.  %.  c.  30.  §  2. 
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V.  A  fifth  rule  is,  that  on  failure  of  lineal  defendants, 
or  iffue,  of  the  perfon  laft  feifed,  the  inheritance  (hall  defcend 
to  his  collateral  relations,  being  of  the  blood  of  the  firft  pur- 
chafer  ;  fubje£t  to  the  three  preceding  rules. 

Thus  if  Geoffrey  Stiles  purchafes  land,  and  it  defcends  to 
John  Stiles  his  fon,  and  John  dies  feifed  thereof  without 
iflue  ;  whoever  fucceeds  to  this  inheritance  muft  be  of  the 
blood  of  Geoffrey,  the  firft  purchafer  of  this  family k  (9). 
The  firft  purchafer,  perqidjttor^  is  he  who  firft  acquired  the 
eftate  to  his  family,  whether  the  fame  was  transferred  to  him 
by  fale  or  by  gift,  or  by  any  other  method,  except  only  that 
of  defcent. 

This  is  a  rule  almoft  peculiar  to  our  own  laws,  and  thofe 
of  a  fimilar  original.  For  it  was  entirely  unknown  among 
the  Jews,  Greeks,  and  Romans  :  none  of  whofe  laws  looked 
any  farther  than  the  perfon  himfelf  who  died  feifed  of  the 

k  Co.Litt.  12. 


(9)  To  be  of  the  blood  of  Geoffrey,  is  either  to  be  immediately 
defcended  from  him,  or  to  be  descended  from  the  fame  couple  of 
common  anceftors.  Two  perfons  are  confanguinei,  or  are  of  the 
blood  (that  is,  whole  blood)  of  each  other,  who  are  defcended 
from  the  fame  two  anceftors. 

The  heir  and  anceftor  muft  not  only  have  two  common  anceftors 
with  the  original  purchafer  of  the  eftate,  but  muft  have  two 
common  anceftor9  with  each  other ;  and  therefore  if  the  fon  pur- 
chafes lands  and  dies  without  iffue,  and  it  defcends  to  any  heir 
on  the  part  of  the  father,  if  the  line  of  the  father  mould  after- 
wards become  extinct,  it  cannot  pafs  to  the  line  of  the  mother. 
Hale's  H'tjl.  C.  L.  246.  49  E.  III.  12.  And  for  the  fame  reafon, 
if  it  mould  defcend  to  the  line  of  any  female,  it  can  never  after- 
wards, upon  failure  of  that  line,  be  tranfmitted  to  the  line  of  any 
other  female,  for  according  to  the  next  rule,  viz.  the  fixth,  the 
heir  of  the  perfon  laft  feifed  muft  be  a  collateral  kinfmau  of  the 
whole  blood. 

eftate 
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eftate;  but  afilgned  him  an  heir,  without  confidering  by 
what  title  he  gained  it,  or  from  what  anceftor  he  derived  it. 
But  the  law  of  Normandy  l  agrees  with  our  law  in  this 
refpeift :  nor  indeed  is  that  agreement  to  be  wondered  at, 
fince  the  law  of  defcents  in  both  is  of  feodal  original;  and 
this  rule  or  canon  cannot  otherwife  be  accounted  for  than  by 
recurring  to  feodal  principles. 

When  feuds  firft  began  to  be  hereditary,  it  was  made  a 
neceffary  qualification  of  the  heir,  who  would  fucceed  to  a 
feud,  that  lie  fhould  be  of  the  blood  of,  that  is,  lineally  de- 
scended from,  the  firft  feudatory  or  purchafor.  In  confe-  [  221  ] 
quence  whereof,  if  a  vafal  died  feifed  of  ^a  feud  of  his  own 
acquiring,  or  feudum  novum,  it  could  not  defcend  to  any  but 
his  own  offspring ;  no,  not  even  to  his  brother,  becaufe  he 
was  not  defcended,  nor  derived  his  blood,  from  the  firft  ac- 
quirer. But  if  it  was  feudum  antiquum,  that  is,  one  defcended 
to  the  vafal  from  his  anceftors,  then  his  brother,  or  fuch 
other  collateral  relation  as  was  defcended  and  derived  his 
blood  from  the  firft  feudatory,  might  fucceed  to  fuch  inhe- 
ritance. To  this  purpofe  fpeaks  the  following  rule  ;  f(frater 
"  fratri,  fine  legitimo  haerede  defunclo,  in  benefcio  quod  eorum 
"  patris  fuit  fuccedat :  fin  autem  units  e  fratribus  a  domino  feu - 
"  dum  acceperit,  eo  defunBo  fine  legitimo  haerede,  frater  ejus  in 
<{  feudum  non  fuccedit m."  The  true  feodal  reafon  for  which 
rule  was  this  ;  that  what  was  given  to  a  man,  for  his  perfonal 
fervice  and  perfonal  merit,  ought  not  to  defcend  to  any  but 
the  heirs  of  his  perfon.  And  therefore,  as  in  eftates-tail, 
(which  a  proper  feud  very  much  refembled,)  fo  in  the  feodal 
donation,  "  nomen  haeredis,  in  prima  invejiitura  exprejjiimt 
"  tantum  ad  defcendentes  ex  corpore  primi  vafalli  extenditur ; 
*'  et  non  ad  collaterals,  nift  ex  corpore  primi  vafalli  five  flipitis 
"  defendant n  ;"  the  will  of  the  donor,  or  original  lord, 
(when  feuds  were  turned  from  life-eftates  into  inheritances,) 
not  being  to  make  them  absolutely  hereditary,  like  the  Ro- 

'   Gr.  Coujlum.  c.  25.  *  Craig.  /.  1.  t.  9.   §  36. 

m  I  Feud.  1.   §  2. 
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man  allodium,  but  hereditary  only  fub  modo :  not  hereditary  to 
the  collateral  relations,  or  lineal  anceftors,  or  hufband,  or 
wife  of  the  feudatory,  but  to  the  iflue  defcended  from  his 
body  only.  ' 

However,  in  procefs  of  time,  when  the  feodal  rigour 
was  in  part  abated,  a  method  was  invented  to  let  in  the 
collateral  relations  of  the  grantee  to  the  inheritance,  by 
granting  him  ■&  feudum  novum  to  hold  ut  feodum  antiquum  ; 
that  is,  with  all  the  qualities  annexed  of  a  feud  derived  from 
his  anceftors,  and  then  the  collateral  relations  were  ad- 
mitted to  fucceed  even  in  infinitum,  becaufe  they  might 
C  222  "]  have  been  of  the  blood  of,  that  is,  defcended  from,  the  firfl 
imaginary  purchafor.  For  fince  it  is  not  afcertained  in  fuch 
general  grants,  whether  this  feud  (hall  be  held  ut  feudum 
paternum  cr  feudum  avitum,  but  ut  feudum  antiquum  merely  ; 
as  a  feud  of  indefinite  antiquity  :  that  is,  fince  it  is  not  afcer- 
tained from  which  of  the  anceftors  of  the  grantee  this  feud 
(hall  be  fuppofed  to  have  defcended  •,  the  law  will  not  afcer- 
tain  it,  but  will  fuppofe  any  of  his  anceftors,  pro  re  nata,  to 
have  been  the  firfl;  purchafor :  and  therefore  it  admits  any  of 
his  collateral  kindred  (who  have  the  other  neceffary  requi- 
fites)  to  the  inheritance,  becaufe  every  collateral  kinfman 
mull  be  defcended  from  fome  one  of  his  lineal  anceftors. 

Of  this  nature  are  all  the  grants  of  fee-fimple  eftates  of 
this  kingdom ;  for  there  is  now  in  the  law  of  England  no 
fuch  thing  as  a  grant  of  a  feudum  novum,  to  be  held  ut  no- 
vum :  unlefs  in  the  cafe  of  a  fee-tail,  and  there  we  fee  that 
this  rule  is  ftridlly  obferved,  and  none  but  the  lineal  de- 
fcendants  of  the  firft  donee  (or  purchafor)  are  admitted  ;  but 
every  grant  of  lands  in  fee-fimple  is  with  us  a  feudum  novum 
to  be  held  ut  antiquum,  as  a  feud  whofe  antiquity  is  indefi- 
nite :  and  therefore  the  collateral  kindred  of  the  grantee,  or 
defcendants  from  any  of  his  lineal  anceftors,  by  whom  the 
lands  might  have  poffibly  been  purchafed,  are  capable  of 
being  called  to  the  inheritance. 

Yet, 
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Yet,  when  an  eflate  hath  really  defcended  in  a  courfe  of 
inheritance  to  the  perfon  lad  feifed,  the  Uriel  rule  of  the 
feodal  law  is  (till  obferved  ;  and  none  are  admitted  but  the 
heirs  of  thofe  through  whom  the  inheritance  hath  palled  : 
for  all  others  have  demonstrably  none  of  the  blood  of  the 
firft  purchafor  in  them,  and  therefore  (hall  never  fucceed. 
As,  if  lands  come  to  John  Stiles  by  defcent  from  his  mo- 
ther Lucy  Baker,  no  relation  of  his  father  (as  fuc'h)  fhall 
ever  be  his  heir  of  thefe  lands  ;  and  vice  verfa,  if  they  de- 
fcended from  his  father  Geoffrey  Stiles,  no  relation  of  his 
mother  (as  fuch)  ftiall  ever  be  admitted  thereto,  for  his 
father's  kindred  have  none  of  his  mother's  blood,  nor  have 
his  mother's  relations  any  {hare  of  his  father's  blood.  And 
fo,  if  the  eftate  defcended  from  his  father's  father,  George 
Stiles  ;  the  relations  of  his  father's  mother,  Cecilia  Kempe,  £  223  ] 
fhall  for  the  fame  reafon  never  be  admitted,  but  only  thofe  of 
his  father's  father  (10).  This  is  alfo  the  rule  of  the  French 
lav/0,  which  is  derived  from  the  fame  feodal  fountain. 

Here  we  may  obferve,  that  fo  far  as  the  feud  is  really 
antiquum,  the  law  traces  it  back,  and  will  not  fuffer  any  to 
inherit  but  the  blood  of  thofe  ancefhors,  from  whom  the  feud 
was  conveyed  to  the  late  proprietor.  But  when,  through 
length  of  time,  it  can  trace  it  no  farther ;  as  if  it  be  not 
known  whether  his  grandfather,  George  Stiles,  inherited  it 
from  his  father  Walter  Stiles,  or  his  mother  Chriftian  Smith, 

0  Domat.  part  2.  pr. 


( 10)  Hence  the  expreflion  heir  at  law  mull  always  be  ufed 
with  a  reference  to  a  fpecific  eftate  ;  for  if  an  only  child  has  taken 
by  defcent  an  eftate  from  his  father,  and  another  from  his  mother, 
upon  his  death  without  iffue,  thefe  eltates  will  defcend  to  two 
different  perfons  :  fo  alfo,  if  his  two  grandfathers  and  two  grand- 
mothers had  each  an  eftate,  which  defcended  to  his  father  and  mo- 
ther, whom  I  fuppofe  alfo  to  be  only  children,  then,  as  before, 
thefe  four  cftates  will  defcend  to  four  different  heirs. 

T2  or 
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or  if  it  appear  that  his  grandfather  was  the  firlt  grantee,  and 
(o  took  it  (by  the  general  law)  as  a  feud  of  indefinite  anti- 
quity ;  in  either  of  thefe  cafes  the  law  admits  the  defend- 
ants of  any  anceftor  of  George  Stiles,  either  paternal  or  ma- 
ternal, to  he  in  their  due  order  the  heirs  to  John  Stiles  of 
thiseftate  ;  becaufe  in  the  firft  cafe  it  is  really  uncertain,  and 
in  the  fecond  cafe  it  is  fuppofed  to  be  uncertain,  whether  the 
grandfather  derived  his  title  from  the  part  of  his  father  or  his 
mother. 

This  then  is  the  great  and  general  principle,  upon  which 
the  law  of  collateral  inheritances  depends  ;  that,  upon  failure 
of  iffue  in  the  laft  proprietor,  the  eftate  fhall  defcend  to  the 
blood  of  the  firft  purchafor ;  or,  that  it  fhall  refult  back  to 
the  heirs  of  the  body  of  that  anceftor,  from  whom  it  either 
really  has,  or  is  fuppofed  by  fiction  of  law  to  have  originally 
defcended  ;  according  to  the  rule  laid  down  in  the  year 
books  p,  Fitzherbert q,  Brook  r,  and  Hale  %  "  that  he  who 
*<  would  have  been  heir  to  the  father  of  the  deceafed  "  (and, 
of  courfe,  to  the  mother,  or  any  other  real  or  fuppofed  pur- 
chafing  anceftor)  '«  fhall  alfo  be  heir  to  the  fon  ;"  a  maxim, 
that  will  hold  univerfally,  except  in  the  cafe  of  a  brother  or 
(ifter  of  the  half-blood,  which  exception  (as  we  fhall  fee 
hereafter)  depends  upon  very  fpecial  grounds. 

The  rules  of  inheritance  that  remain  are  only  rules  of 

evidence,  calculated  to  inveftigate  who  the  purchafing  ance- 

£  224  ]  ftor  was  ;   which  infeudis  vere  antiquis  has  in  procefs  of  time 

been  forgotten,  and  is  fuppofed  fo  to  be  in  feuds  that  are  held 

ut  antiquir. 

VI.  A  sixth  rule  or  canon  therefore  is,  that  the  collateral 
heir  of  the  perfon  laft  feifed  muft  be  his  next  collateral  kinf- 
man,  of  the  whole  blood. 


»  M .  1 Z  Ei-w.  IF.  14.  r  Abr.  t.  difetnt.  38. 

«  Abr.  t.  divert,  z.  ■  H.  C.  L.  24> 
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First,  he  mull  be  his  next  collateral  kinfman,  either 
perfonally  or  jure  reprefentationis  (1 1)  •,  which  proximity  is 
reckoned  according  to  the  canonical  degrees  of  confan- 
guinity before  mentioned.  Therefore,  the  brother  being  in 
the  firil  degree,  he  and  his  defcendants  (hall  exclude  th> 
uncle  and  his  iffue,  who  is  only  in  the  fecond.  And  herein 
confifts  the  true  reafon  of  the  different  methods  of  comput- 
ing the  degrees  of  confanguinity,  in  the  civil  law  on  the 
one  hand,  and  in  the  canon  and  common  laws  on  the  other. 
The  civil  law  regards  confanguinity,  principally  with  refpefl 
to  fucceffions,  and  therein  very  naturally  confiders  only  the 
perfon  deceafed,  to  whom  the  relation  is  claimed  :  it  there- 
fore counts  the  degrees  of  kindred  according  to  the  number 
of  perfons  through  whom  the  claim  muft  be  derived  from 
him  ;  and  makes  not  only  his  great-nephew  but  alfo  his 
hrft-coufin  to  be  both  related  to  him  in  the  fourth  degree  ; 
becaufe  there  are  three  perfons  between  him  and  each  of 
them.  The  canon  law  regards  confanguinity  principally 
with  a  view  to  prevent  inceftuous  marriages,  between  thofe 
who  have  a  large  portion  of  the  fame  blood  running  in 
their  refpective  veins ;  and  therefore  looks  up  to  the  author 
of  that  blood,  or  the  common  ancefior,  reckoning  the  de- 
grees from  him  :  fo  that  the  great-nephew  is  related  in  the 
third  canonical  degree  to  the  perfon  propofed,  and  the  firft- 
coufin  in  the  fecond ;  the  former  being  diftant  three  degrees 
from  the  common  anceitor  (the  father  of  the  propofttus)> 
and  therefore  deriving  only  one-fourth  of  his  blood  from 
the  fame  fountain  ;  the  latter,  and  alfo  the  propositus  himfelf, 
being  each  of  them  diftant  only  two  degrees  from  the 
common  anceftor  (the  grandfather  of  each),  and  therefore 
having  one  half  of  each  of  their  bloods  the  fame.  The 
common  law  regards  confanguinity  principally  with  refpeft 


(n)  This  is  only  true  in  the  paternal  line  ;  for  when  the  pater- 
nal and  maternal  lines  are  both  admitted  to  the  inheritance,  the 
moft  remote  collateral  kinfman  ex  parte  paterna  will  inherit  before 
the  nearefl  ex  parte  materna.     See  p.  236.  pofi. 

T-3  to 
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to  defcents ;  and  having  therein  the  fame  object  in  view  as 
the  civil,  it  may  feem  as  if  it  ought  to  proceed  according  to 
[  225  1  the  civil  computation.  But  as  it  alfo  refpects  the  purchafing 
anceftor,  from  whom  the  eftate  was  derived,  it  therein  re- 
fembles  the  canon  law,  and  therefore  counts  it's  degrees  in 
the  fame  manner.  Indeed  the  defignation  of  perfon,  in  feeking 
for  the  next  of  kin,  will  come  to  exactly  the  fame  end  (though 
the  degrees  will  be  differently  numbered),  whichever  method 
of  computation  we  fuppofe  the  law  of  England  to  ufe  ;  fmce 
the  right  of  reprefentation,  of  the  parent  by  the  iflue,  is 
allowed  to  prevail  in  infinitum  (12).  This  allowance  was 
abfolutely  neceffary,  elfe  there  would  have  frequently  been 
many  claimants  in  exactly  the  fame  degree  of  kindred,  as  (for 
inftance)  uncles  and  nephews  of  the  deceafed ;  which  multi- 
plicity, though  no  material  inconvenience  in  the  Roman  law 
of  partible  inheritances,  yet  would  have  been  productive  of 
endlefs  confufion  where  the  right  of  fole  fucceflion,  as  with 
us,  is  eftablifhed.  The  iffue  or  defcendants  therefore  of  John 
Stiles' s  brother  are  all  of  them  in  the  firft  degree  of  kindred 
with  refpect  to  inheritances,  thofe  of  his  uncle  in  the 
fecond,  and  thofe  of  his  great-uncle  in  the  third ;  as  their 
refpedtive  anceftors,  if  living,  would  have  been  ;  and  are  fe- 


(12)  The  Editor  conceives  that  the  true  and  only  way  of  afcer- 
taining  an  heir  at  law  in  any  line  or  branch  is  by  the  reprefentation 
of  brothers  or  fifters  in  each  generation,  and  that  the  introduction 
of  the  computation  of  kindred,  either  by  the  canon  or  civil 
law,  into  a  treatife  upon  defcents,  may  perplex,  and  can  never 
aflift  ;  for  if  we  refer  this  fixth  rule  either  to  the  civil  or  canon  law, 
it  will  in  many  initances  be  erroneous.  It  is  certain  that  a  great- 
grandfon  of  the  father's  brother  will  inherit  before  a  fon  of  the 
grandfather's  brother  ;  yet  the  latter  is  the  next  collateral  kin/man 
according  to  both  the  canon  and  civd  law  computation  ;  for 
the  former  is  in  the  fourth  degree  by  the  canon  and  the  fixth 
by  the  civil  law  ;  the  latter  is  in  the  third  by  the  canon  and  the 
fifth  by  the  civil ;  but  in  the  defcent  of  real  property  the  former 
rauft  be  preferred. 

vcrally 
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verally  called  to  the  fucceflion  in  right  of  fuch  their  repre- 
fentative  proximity. 

The  right  of  reprefentation  being  thus  eftabliihed,  the 
former  part  of  the  prefent  rule  amounts  to  this  j  that,  on 
fyilure  of  iflue  of  the  perfon  laft  feifed,  the  inheritance  {hail 
defcend  to  the  other  fubfifting  iflue  of  his  next  immediate 
anceftor.  Thus,  if  John  Stiles  dies  without  iflue,  his  eftate 
fhall  defcend  to  Francis  his  brother,  or  his  reprefentatives ; 
he  being  lineally  defcended  from  Geoffrey  Stiles,  John's  next 
immediate  anceftor,  or  father.  On  failure  of  brethren,  or 
filters,  and  their  iflue,  it  fhall  defcend  to  the  uncle  of  John 
Stiles,  the  lineal  defcendant  of  his  grandfather  George, 
and  fo  on  in  infinitum.  Very  fimilar  to  which  was  the  law 
of  inheritance  among  the  antient  Germans,  our  progenitors  : 
**  haeredes  fucceJJ6refquey  fui  cuique  liberi,  ct  milium  ted  amentum  ; 
"  ft  libcri  uon  funt3  proximus  grains  in  pcjejfwnet  fratrest 
"  patruiy  avunculi1." 

Now  here  it  muft  be  obferved,  that  the  lineal  anceftors,  f_  226  ] 
though  (according  to  the  firft  rule)  incapable  themfelves  of 
fucceeding  to  the  eftate,  becaufe  it  is  fuppofed  to  have  al- 
ready paffed  them,  are  yet  the  common  ftocks  from  which 
the  next  fucceflbr  muft  fpring.  And  therefore  in  the 
Jewifh  law,  which  in  this  refpect  entirely  correfponds  with 
ours",  the  father  or  other  lineal  anceftor  is  himfelf  faid  to 
be  the  heir,  though  long  fince  dead,  as  being  rcprefented 
by  the  perfons  of  his  iflue;  who  are  held  to  fuceeed,  not  in 
their  own  rights,  as  brethren,  uncles,  &c,  but  in  right  of 
reprefentation,  as  the  offspring  of  the  father,  grandfather, 
&c.  of  the  deceafed w.  But,  though  the  common  anceftor 
be  thus  the  root  of  the  inheritance,  yet  with  us  it  is  not 
neceflary  to  name  him  in  making  out  the  pedigree  or 
defcent.  For  the  defcent  between  two  brothers  is  held  to 
be  an  immediate  defcent ;  and  therefore  title  may  be  made 

1  Tacitus  di  moti  Germ.  21.  w  Selden,  dcJua.Ebr,  c.  12. 

0  Numb.  e.  2J, 
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by  one  brother  or  his  reprefentatives  to  or  through  another 
without  mentioning  their  common  father*.  If  Geoffrey 
Stiles  hath  two  fons,  John  and  Francis,  Francis  may  claim 
as  heir  to  John,  without  naming  their  father  Geoffrey  j 
and  fo  the  fon  of  Francis  may  claim  as  coufin  and  heir  to 
Matthew  the  fon  of  John,  without  naming  the  grandfather  j 
viz.  as  fon  of  Francis,  who  was  the  brother  of  John,  who 
was  the  father  of  Matthew.  But  though  the  common  an- 
ceftors  are  not  named  in  deducing  the  pedigree,  yet  the  law 
ftill  refpects  them  as  the  fountains  of  inheritable  blood ; 
and  therefore,  in  order  to  afcertain  the  collateral  heir  of 
John  Stiles,  it  is  firft  neceffary  to  recur  to  his  anceftors  in 
the  firft  degree ;  and  if  they  have  left  any  other  iffue  befides 
John,  that  iffue  will  be  his  heir.  On  default  of  fuch,  we 
mult  afcend  one  ftep  higher,  to  the  anceftors  in  the  fecond 
degree,  and  then  to  thofe  in  the  third  and  fourth,  and  fo 
upwards  in  infinitum^  till  fome  couple  of  anceftors  be  found, 
who  have  other  iffue  defcending  from  them  befides  the 
deceafed,  in  a  parallel  or  collateral  line.  From  thefe  ancef- 
£  227  ]  tors  the  heir  of  John  Stiles  muft  derive  his  defcent  ;  and  in 
fuch  derivation  the  fame  rules  muft  be  obferved,  with  re- 
gard to  the  fex,  primogeniture,  and  reprefentation,  that  have 
before  been  laid  down  with  regard  to  lineal  defcents  from 
the  perfon  of  the  laft  proprietor, 

But,  fecondly,  the  heir  need  not  be  the  neareft  kinfman 
abfolutely,  but  only  fub  modo  ,•  that  is,  he  muft  be  the  neareft 
kinfman  of  the  whole  blood  ;  for  if  there  be  a  much  nearer 
kinfman  of  the  half  blood,  a  diftant  kinfman  of  the  whole 
blood  fhall  be  admitted,  and  the  other  entirely  excluded ; 
nay,  the  eftate  fhall  efcheat  to  the  lord,  fooner  than  the  half 
blood  fhall  inherit. 

A  kinsman  of  the  whole  blood  is  he  that  is  derived,  not 
only  from  the  fame  anceftor,  but  from  the  fame  couple  of 

*   Sid,  196.     1  Vent.  423.     1  Lev.  60.     li  Mod.  619. 

anceftors. 
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anceftors.  For,  as  every  man's  own  blood  is  compounded 
of  the  bloods  of  his  refpeclive  anceftors,  he  only  is  properly 
of  the  whole  or  entire  blood  with  another,  who  hath  (fo  far 
as  the  diftance  of  degrees  will  permit)  all  the  fame  ingre- 
dients in  the  compofition  of  his  blood  that  the  other  had. 
Thus,  the  blood  of  John  Stiles  being  compofed  of  thofe  of 
Geoffrey  Stiles  his  father,  and  Lucy  Baker  his  mother,  there- 
fore his  brother  Francis,  being  defcended  from  both  the 
fame  parents,  hath  entirely  the  fame  blood  with  John  Stiles  ; 
or  he  is  his  brother  of  the  whole  blood.  But  if,  after  the 
death  of  Geoffrey,  Lucy  Baker  the  mother  marries  a  fecond 
hulhand,  Lewis  Gay,  and  hath  iflue  by  him  ;  the  blood  of 
this  iflue,  being  compounded  of  the  blood  of  Lucy  Baker 
(it  is  true)  on  the  one  part,  but  that  of  Lewis  Gay  (inftead 
of  Geoffrey  Stiles),  on  the  other  part,  it  hath  therefore 
only  half  the  fame  ingredients  with  that  of  John  Stiles  ;  fo 
that  he  is  only  his  brother  of  the  half  blood,  and  for  that 
reafon  they  fhall  never  inherit  to  each  other.  So  alfo,  if 
the  father  has  two  fons,  A  and  B,  by  different  venters  or 
wives ;  now  thele  two  brethren  are  not  brethren  of  the 
whole  blood,  and  therefore  fhall  never  inherit  to  each  other, 
but  the  eftate  fhall  rather  efcheat  to  the  lord.  Nay,  even 
if  the  father  dies,  and  his  lands  defcend  to  his  eldeft  fori 
A,  who  enters  thereon,  and  dies  feifed  without  iflue  j  flill 
B  fhall  not  be  heir  to  this  eftate,  becaufe  he  is  only  of  the 
half  blood  to  A,  the  perfon  laft  feifed  :  but  it  fhall  defcend 
to  a  filter  (if  any)  of  the  whole  blood  to  A  :  for  in  fuch 
cafes  the  maxim  is,  that  the  feifin  or  pojfejjto  fratris  facit 
jororem  ejfe  haeredum.  Yet,  had  A  died  without  entry,  then 
B  might  have  inherited  ;  not  as  heir  to  A  his  half-brother,  r  22g  -1 
but  as  heir  to  their  common  father,  who  was  the  perfon  laft 
adually  feifed  y  (13). 

y  Hale,  H.  C.  L.  238. 

(13)  The  meaning  of  the  maxim  is,  that  the  pofiefiion  of  a 
brother  will  make  a  filter  of  the  whole  blood  his  heir  in  preference 
ko  a  brother  of  the  half-blood. 

2  Of 
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This  total  exclufion  of  the  half  blood  from  the  inherit- 
ance, being  almolt  peculiar  to  our  own  law,  is  looked  upon 
as  a  ftrangc  hardfhip  by  fuch  as  are  unacquainted  with  the 
reafons  on  which  it  is  grounded.  But  thefe  cenfures  arife 
from  a  mifapprehenfion  of  the  rule,  which  is  not  fo  much  to 
be  confidered  in  the  light  of  a  rule  of  defcent,  as  of  a  rule  of 
evidence  :  an  auxiliary  rule,  to  carry  a  former  into  execution. 
And  here  we  mud  again  remember,  that  'the  great  and  moft 
univerfal  principle  of  collateral  inheritances  being  this,  that 
the  heir  to  a  feudum  antiquum  mud  be  of  the  blood  of  the 
firft  feudatory  or  purchafor,  that  is,  derived  in  a  lineal  de- 
fcent from  him  ;  it  was  originally  requifite,  as  upon  gifts  in 
tail  it  (till  is,  to  make  out  the  pedigree  of  the  heir  from  the 
firft  [donee  or  purchafor,  and  to  fhew  that  fuch  heir  was 
his  lineal  reprefentative.  But  when,  by  length  of  time  and 
a  long  courfe  of  defcents,  it  came  (in  thofe  rude  and  un- 
lettered ages)  to  be  forgotten  who  was  really  the  firft  feu- 
datory or  purchafor,  and  thereby  the  proof  of  an  actual 
defcent  from  him  became  impoflible  ;  then  the  law  fubftituted 
what  fir  Martin  Wright  z  calls  a  reafonabk,  in  the  ftead  of 
an  impojfibky  proof;  for  it  remits  the  proof  of  an  actual  de- 
fcent from  the  firft  purchafor ;  and  only  requires  in  lieu  of 
it,  that  the  claimant  be  next  of  the  whole  blood  to  the  per- 
fon  laft  in  poflefliori,  (or  derived  from  the  fame  couple  of 

2  Tenures,  186 


Of  fome  inheritances  there  cannot  be  a  feifin,  or  a  pojfejjio 
fratris  ;  as  if  the  eldefl  brother  dies  before  a  prefentation  to  an 
advowfon,  it  will  defcend  to  the  half-brother  as  heir  to  the  per- 
fon  laft  feifed,  and  not  to  the  lifter  of  the  whole  blood,  i  Barn 
Ec.  II.  So  of  reverfions,  remainders,  and  executory  devifes, 
there  can  be  no  feifin  or  pojfejfio  fratris  ;  and  if  they  are  referved 
or  granted  to  A  and  his  heirs,  he  who  is  heir  to  A  when  they 
come  into  poffeffion,  is  entitled  to  them  by  defcent ;  that  is,  that 
perfon  who  would  have  been  heir  to  A,  if  A  had  lived  fo  long, 
and  had  then  died  adlualiy  fufed.  z  Wood.  256.  Fearne,  448. 
z  Wilf.  29. 

anceftors) ; 
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anceftors) ;  which  will  probably  anfwer  the  fame  end  as  if 
he  could  trace  his  pedigree  in  a  diredl  line  from  the  firft 
purchafor.  For  he  who  is  my  kinfman  of  the  whole  blood, 
can  have  no  anceftors  beyond  or  higher  than  the  common 
flock,  but  what  are  equally  my  anceftors  alfo  ;  and  mine 
are  vice  verfa  his  :  he  therefore  is  very  likely  to  be  derived 
from  that  unknown  anceftor  of  mine,  from  whom  the  in- 
heritance defcended.  But  a  kinfman  of  the  half  blood  has 
but  one  half  of  his  anceftors  above  the  common  ftock  the 
fame  as  mine  j  and  therefore  there  is  not  the  fame  proba- 
bility of  that  ftanding  requifite  in  the  law,  that  he  be  derived 
from  the  blood  of  the  firft  purchafor. 

To  illuftrate  this  by  example.  Let  there  be  John  Stiles,  [  229  ] 
and  Francis,  brothers,  by  the  fame  father  and  mother,  and 
another  fon  of  the  fame  mother  by  Lewis  Gay,  a  fecond  huf- 
band.  Now,  if  John  dies  feifed  of  lands,  but  it  is  uncertain 
whether  they  defcended  to  him  from  his  father  or  mother ; 
in  this  cafe  his  brother  Francis,  of  the  whole  blood,  is 
qualified  to  be  his  heir  ;  for  he  is  fure  to  be  in  the  line  of 
defcent  from  the  firft  purchafor,  whether  it  were  the  line 
of  the  father  or  the  mother.  But  if  Francis  fhould  die 
before  John,  without  iffue,  the  mother's  fon  by  Lewis  Gay 
(or  brother  of  the  half  blood)  is  utterly  incapable  of  being 
heir  ;  for  he  cannot  prove  his  defcent  from  the  firft  pur- 
chafor, who  is  unknown,  nor  has  he  that  fair  probability 
which  the  law  admits  as  prefumptive  evidence,  fince  he  is 
to  the  full  as  likely  not  to  be  defcended  from  the  line  of  the 
firft  purchafor,  as  to  be  defcended  ;  and  therefore  the  in- 
heritance fhall  go  to  the  neareft  relation  pofleffed  of  this 
prefumptive  proof,  the  whole  blood. 

And,  as  this  is  the  cafe  in  fcudis  antiquis,  where  there 
really  did  once  exift  a  purchafing  anceftor,  who  is  forgotten  ; 
it  is  alfo  the  cafe  in  feudis  novis  held  nt  antiquis,  where  the 
purchafing  anceflor  is  merely  ideal,  and  never  exifled  but 
only  in  fiction  of  law.  Of  this  nature  are  all  grants  of 
lands  in  fec-fimple  at  this  day,  which  are  inheritable  as  if 

they 
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they  defcended  from  fome  uncertain  indefinite  anceitor,  and 
therefore  any  of  the  collateral  kindred  of  the  real  modern 
purchafor  (and  not  his  own  offspring  only)  may  inherit 
them,  provided  they  be  of  the  whole  blood  ;  for  all  fuch 
are,  in  judgment  of  law,  likely  enough  to  be  derived  from 
this  indefinite  anceftor  :  but  thofe  of  the  half  blood  are  ex- 
cluded, for  want  of  the  fame  probability.  Nor  mould  this 
be  thought  hard,  that  a  brother  of  the  purchafor,  though 
only  of  the  half  blood,  muft  thus  be  difinherited,  and  a 
more  remote  relation  of  the  whole  blood  admitted,  merely 
upon  a  fuppofition  and  n£Uon  of  law  :  fince  it  is  only  upon 
a  like  fuppofition  and  fiction,  that  brethren  of  purchafors 
(whether  of  the  whole  or  half  blood)  are  entitled  to  inherit 
at  all  ;  for  we  have  feen  that  in  feudis  jlricle  novis  neither 
[  230  2  brethren  nor  any  other  collaterals  were  admitted.  As  there- 
fore \n  feudis  antiquis  we  have  feen  the  reafonablenefs  of  ex- 
cluding the  half  blood,  if  by  a  fiction  of  law  -afeudum  novum 
be  made  defcendible  to  collaterals  as  if  it  was  feudum  anti- 
quum,  it  is  juft  and  equitable  that  it  fhould  be  fubjecl  to  the 
fame  reltrictions  as  well  as  the  fame  latitude  of  defcent. 

Perhaps  by  this  time  die  excluiion  of  the  half  blood  does 
not  appear  altogether  fo  unreafonable  as  at  firil  fight  it  is 
apt  to  do.  It  is  certainly  a  very  fine-fpun  and  fubtle  nicety  ; 
but  confidering  the  principles  upon  which  our  law  is  founded, 
it  is  not  an  injuftice,  nor  always  a  hard  (hip  ;  fince  even 
the  fucceffion  ot  the  whole  blood  was  originally  a  beneficial 
indulgence,  rather  than  the  itri£l  right  of  collaterals  ;  and 
though  that  indulgence  is  not  extended  to  the  demi-kindred, 
yet  they  are  rarely  abridged  of  any  right  which  they  could 
pofiibly  have  enjoyed  before.  The  doctrine  of  the  whole 
blood  was  calculated  to  fupply  the  frequent  impoflibility  of 
proving  a  defcent  from  the  firlt  purchafor,  without  fome 
proof  of  which  (according  to  our  fundamental  maxim)  there 
can  be  no  inheritance  allowed  of.  And  this  purpofe  it  an- 
fwers,  for  the  moft  part,  effectually  enough.  I  fpeak  with 
thefe  reftri&ions,  becaufe  it  does  not,  neither  can  any  other 
method,  anfwer  this  purpofe  entirely.     For  though  all  the 

anceflors 
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anceftors  of  John  Stiles,  above  the  common  (lock,  are  alfo 
the  anceftors  of  his  collateral  kinfman  of  the  whole  blood  ; 
yet,  unlefs  that  common  (lock  be  in  the  firft  degree,  (that  is, 
unlefs  they  have  the  fame  father  and  mother,)  there  will  be 
intermediate  anceftors,  below  the  common  ftock,  that  be- 
long to  either  of  them  refpe£tively,  from  which  the  other  is 
not  defcended,  and  therefore  can  have  none  of  their  blood. 
Thus,  though  John  Stiles  and  his  brother  of  the  whole 
blood  can  each  have  no  other  anceftors  than  what  are  in 
common  to  them  both ;  yet  with  regard  to  his  uncle,  where 
the  common  ftock  is  removed  one  degree  higher,  (that  is, 
the  grandfather  and  grandmother,)  one  half  of  John's  ancef- 
tors will  not  be  the  anceftors  of  his  uncle :  his  patruus, 
or  father's  brother,  derives  not  his  defcent  from  John's 
maternal  anceftors  :  nor  his  avunculus,  or  mother's  brother, 
from  thofe  in  the  paternal  line.  Here  then  the  fupply  of 
proof  is  deficient,  and  by  no  means  amounts  to  a  certainty:  r  2oi  "I 
and  the  higher  the  common  ftock  is  removed,  the  more 
will  even  the  probability  decreafe.  But  it  muft  be  obferved, 
that  (upon  the  fame  principles  of  calculation)  the  half  blood 
have  always  a  much  lefs  chance  to  be  defcended  from  an 
unknown  indefinite;  anceftor  of  the  deceafed,  than  the  whole 
blood  in  the  fame  degree.  As,  in  the  firft  degree,  the  whole 
brother  of  John  Stiles  is  fure  to  be  defcended  from  that  un- 
known anceftor;  his  half  brother  has  only  an  even  chance, 
for  half  John's  anceftors  are  not  his.  So,  in  the  fecond 
degree,  John's  uncle  of  the  whole  blood  has  an  even 
chance  ;  but  (he  chances  are  three  to  one  againft  his  uncle 
of  the  half  blood,  for  three-fourths  of  John's  anceftors  are 
not  his.  In  like  manner,  in  the  third  degree,  the  chances 
are  only  three  to  one  againft  John's  great-uncle  of  the  whole 
blood,  but  they  are  feven  to  one  againft  his  great-uncle  of 
the  half  blood,  for  feven-eighths  of  John's  anceftors  have  no 
connexion  in  blood  with  him.  Therefore  the  much  lefs 
probability  of  the  half  blood's  defcent  from  the  firft  pur- 
chafor,  compared  with  that  of  the  whole  blood,  in  the 
feveral  degrees,  has  occafioned  a  general  exclufion  of  the  half 
blood  in  all. 

But. 
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But,  while  I  thus  illuftrate  the  reafon  of  excluding  the 
half  blood  in  general,  I  muft  be  impartial  enough  to  own, 
that,  in  fome  inftances,  the  practice  is  carried  farther  than 
the  principle  upon  which  it  goes  will  warrant.  Particularly 
when  a  kinfman  of  the  whole  blood  in  a  remoter  degree,  as 
the  uncle  or  great-uncle,  is  preferred  to  one  of  the  half 
blood  in  a  nearer  degree,  as  the  brother ;  for  the  half  brother 
hath  the  fame  chance  of  being  defcended  from  the  purchafing 
anceftor  as  the  uncle;  and  a  thrice (14)  better  chance  than 
the  great-uncle  or  kinfman  in  the  third  degree.  It  is  alfo 
more  efpecially  overftrained,  when  a  man  has  two  fons  by 
different  venters,  and  the  eftate  on  his  death  defcends  from 
him  to  the  eldeff,  who  enters  and  dies  without  iffue ;  in 
which  cafe  the  younger  fon  cannot  inherit  this  eftate,  becaufe 
he  is  not  of  the  whole  blood  to  the  laft  proprietor a.  This, 
it  muft  be  owned,  carries  a  hardfhip  with  it,  even  upon  feodal 
[  232  ]  principles :  for  the  rule  was  introduced  only  to  fupply  the 
proof  of  a  defcent  from  the  firft  purchafor ;  but  here,  as  this 
eftate  notorioufly  defcended  from  the  father,  and  as  both  the 
brothers  confefTedly  fprung  from  him,  it  is  demonftrable  that 
the  half  brother  muft  be  of  the  blood  of  the  firft  purchafor, 
who  was  either  the  father  or  fome  of  the  father's  anceftors. 
When,  therefore,  there  is  actual  demonftration  of  the  thing  to 
be  proved,  it  is  hard  to  exclude  a  man  by  a  rule  fubftituted  to 
fupply  that  proof  when  deficient.     So  far  as  the  inheritance 

a  A  ftill  harder  cafe  than  this  happened,  and  that  the  youngeft  daughter  fhould  re- 

ikf.  10  Ediv.III.  On  the  death  of  a  man,  tain  only  her  original  fourth  part  of  their 

who  had  three  daughters  by  a  firft  wife,  common  father's  lands.  (10^-27.)  And 

and  a  fourth  by  another,  his  lands  de-  yet  it  was  clear  law  in  M.  19  Ediv,  II. 

fcended  equally  to  all  four  as  coparceners,  that  where  lands  had  defcended  to  two 

Afterwards  the  two  eldeft  died  without  fitters  of  the  half-blood,  as  coparceners, 

iffue:  and   it   was  held,  that   the  third  each  might  he  heir  of  thofe  lands  to  the 

daughter  alone  fhould  inherit  their  fhares,  other.  Mayn.  Edw.  II.  628.  Fitzh.  air. 

as  being  their  heir  of  the  whole  blood  ;  lit.  quarc  impedit.  1  77. 


(14)  This  ought  to  be  twice;  for  the  half-brother  has  one 
chance  in  two,  the  great-uncle  one  in  four  ;  the  chance  of  the  half- 
brother  is  therefore  twice  better  than  that  of  the  great-uncle. 

7  can 
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can  be  evidently  traced  back,  there  feems  no  need  of  calling 
in  this  prefumptive  proof,  this  rule  of  probability,  to  invefti- 
gate  what  is  already  certain.  Had  the  elder  brother,  indeed, 
been  a  purchafor,  there  would  have  been  no  hardfhip  at  all, 
for  the  reafons  already  given :  or  had  the  frater  uterinus  only, 
or  brother  by  the  mother's  fide,  been  excluded  from  an  inhe- 
ritance which  defcended  from  the  father,  it  had  been  highly 
reasonable. 

Indeed  it  is  this  very  inftance,  of  excluding  2.  frater  con- 
fanguimusy  or  brother  by  the  father's  fide,  from  an  inherit- 
ance which  defcended  a  patre,  that  Craig  b  has  fingled  out 
on  which  to  ground  his  ftrictures  on  the  Englifh  law  of  half 
blood.       And,   really,   it  fhould   feem  as   if  originally  the 
cuftom  of  excluding  the  half  blood  in  Normandy c  extended 
only  to  exclude  a  f rater  uterinus,  when  the  inheritance  de- 
fcended a  patre,  and  vice  verfa,  and  poffibly  in  England  alfo  ; 
as  even  with  us  it  remained  a  doubt,  in  the  time  of  Bra£ton  d, 
and  of  Fleta e,  whether  the  half  blood  on  the  father's  fide 
was  excluded  from  the  inheritance  which  originally  defcended 
from  the  common  father,  or  only  from  fuch  as  defcended 
from  the  refpective  mothers,   and   from    newly-purchafed 
lands.     So  alfo  the  rule  of  law,  as  laid  down  by  our  For- 
tefcuef,  extends  no   farther  than  this  :  f rater  fratri  uterino  [  233  ~\ 
non  fuccedet  in  haereditate  paterna.     It  is  moreover  worthy 
of  obfervation,  that  by  our  law,  as  it  now  (lands,  the  crown 
(which  is  the  higheft  inheritance  in  the  nation)  may  defcend 
to  the  half  blood  of  the  preceding  fovereign g,  fo  that  it  be 
the  blood  of  the  firft  monarch  purchafor,  or  (in  the  feodal 
language)  conqueror  of  the  reigning  family.  Thus  it  actually 
did  defcend  from  king  Edward  the  fixth  to  queen  Mary,  and 
from  her  to  queen  Elizabeth,  who  were  refpeclively  of  the 
half  blood  to  each  other.      For  the  royal  pedigree  being 
always  a  matter  of  fufficient  notoriety,  there  is  no  occafion 
to  call  in  the  aid  of  this  prefumptive  rule  of  evidence,  to 

"  /.  2.t.  15.  §  14.  c  1.6.  a.  §  14. 

*  Gr.  CoufiuM.  c.  25.  f  de  laud.  LL.  Angl.  5. 

*  /.  a.  c.  30.  §  3.  c  Plowd.  245.    Co.  Lin.  15. 

render 
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render  probable  the  defcent  from  the  royal  ftock,  which  was 
formerly  king  William  the  Norman,  and  is  now  (by  act  of 
parliament11)  the  princefs  Sophia  of  Hanover.  Hence  alfo 
it  is  that  in  eftates-tail,  where  the  pedigree  from  the  firft 
donee  muft  be  ftri&ly  proved,  halt  blood  is  no  impediment 
to  the  defcent '  :  becaufe,  when  the  lineage  is  clearly  made 
out,  there  is  no  need  of  this  auxiliary  proof  (15).  How  far 
it  might  be  deferable  for  the  legiflature  to  give  relief,  by 
amending  the  law  of  defcents  in  one  or  two  inftances,  and 
ordaining  that  the  half  blood  might  always  inherit,  where 
the  eltate  notorioufly  defcended  from  its  own  proper  an- 
ceftor,  and  in  cafes  of  new-purchafed  lands,  or  uncertain 
defcents,  fhould  never  be  excluded  by  the  whole  blood  in  a 
remoter  degree ;  or  how  far  a  private  inconvenience  fhould 
be  ftill  fubmitted  to,  rather  than  a  long-eftablifhed  rule 
fhould  be  fhaken,  it  is  not  for  me  to  determine  (16). 

h  11  Will.  III.  c.  Z.  Litt.  §  14,  15. 

( 15)  And  alfo  in  titles  of  honour  half-blood  is  no  impediment 
to  the  defcent :  but  a  title  can  only  be  transmitted  to  thofe  who 
are  defcended  from  the  firft  perfon  ennobled.  Co.  Litt.  15.  Half- 
blood  is  alfo  no  obftrudtion  in  the  iucceflion  to  perfonal  property. 
Page  505.  pojl. 

(16)  The  learned  Judge  has  exerted  great  ability  and  ingenuity 
in  apologifing  for  the  exclufion  of  the  half-blood.  But  whatever 
learning  or  eloquence  may  be  difplayed  in  its  favour,  I  conceive 
nothing  more  in  effect  can  be  faid  for  it  than  this,  viz..  that  if  the 
half-blood  were  univerfally  admitted  to  inherit,  an  eftate  might 
pafs  out  of  one  family  into  another,  between  whom  there  was  no 
union  of  blood.  As  where  a  fon  inherits  an  eltate  from  his  father, 
and  his  mother  marries  again,  and  has  a  child  by  her  fecond  huf- 
band  ;  if  this  child  could  inherit  fiom  its  half-brother,  it  would 
acquire  the  eftate  of  the  firft  hufband,  to  whom  it  is  not  related 
by  blood  ;  and,  in  order  to  avoid  this  inconvenience,  the  half-blood 
is  univerfally  excluded.  But  furely  nothing  can  be  more  cruel  or 
contrary  to  our  notions  of  propriety  and  confiftency,  than  to  give 
the  eftate  to  a  diftant  relation,  or  to  the  lord,  in  preference  to  a 
half-brother,  either  when  it  has  defcended  from  the  common  pa- 
rent, or  when  the  half-brother  has  himfelf  acquired  it. 

A  cafe 
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The  rule  then,  together  with  it's  illuftration,  amounts  to 
this:  that,  in  order  to  keep  the  eftate  of  John  Stiles  as 
nearly  as  poflible  in  the  line  of  his  purchafing  anceftor,  it 
muft  defcend  to  the  iffue  of  the  neareft  couple  of  anceftors 
that  have  left  descendants  behind  them ;  becaufe  the  de- 
fendants of  one  anceftor  only  are  not  ib  likely  to  be  in  the 
line  of  that  purchafing  anceftor,  as  thofe  who  are  clefcended 
from  both. 

But  here  another  difficulty  arifes.     In  the  fecond,  third,  [  234  ] 
fourth,  and  every  fuperior  degree,   every   man  has   many 
couples  of  anceftors,  increafing  according  to  the  diftances 


A  cafe  was  determined  in  the  common  pleas,  a  few  years  ago, 
under  the  following  circumftances  :  A  father  died  inteftate,  leaving 
two  daughters  by  his  firft  wife,  and  his  fecond  wife  pregnant,  who 
was  delivered  of  a  fon  ;  this  infant  lived  only  a  few  weeks  ;  and  it 
was  held,  that  as  the  mother  had  refided  upon  one  of  the  father's 
eftates,  and  had  received  rent  for  others  after  the  father's  death, 
(he  being  the  guardian  in  focage  of  the  infant,  this  amounted  to 
a  legal  feifin  in  him,  and  of  confequence  his  two  lifters  could  not 
inherit,  but  the  eftate  defcended  perhaps  to  a  remote  relation. 
3  Wilf.  5 1 6.  And  in  a  late  cafe,  where  a  father  died  leaving  two 
daughters  by  different  mothers,  the  mother  of  the  youngeft  en- 
tered upon  the  premifes,  and  the  eldeft  daughter  died  ;  it  was  held 
that,  the  mother  being  guardian  in  focage  to  the  youngeft,  and 
having  a  right  to  enter  for  her  own  daughter,  the  entry  of  the 
mother  was  alfo  an  entry  for  the  coparcener  the  half  filter,  which 
created  a  feifin  in  her,  and  therefore,  upon  her  death,  her  moiety 
defcended  to  fome  of  her  relations  of  the  whole  blood.  And  lord 
Kenyon  held  generally  that  an  infant  may  confider  whoever  enters 
on  his  eftate  as  entering  for  his  ufe.  And  he  referred  to  the  dif- 
tin&ion  laid  down  by  lord  Coke  (Co.  Litt.  15  a.),  viz.  that  if  the 
father  die,  his  eftate  being  out  on  a  freehold  leafe,  that  is  not  fuch 
a  poffeflion  as  to  induce  a  pojfejfto  fratris,  unlefs  the  elder  fon  live 
to  receive  rent  after  the  expiration  of  the  leafe,  but  if  the  father 
die  leaving  his  eftate  out  on  a  leafe  for  years,  the  poffeflion  of  the 
tenant  is  fo  far  the  poffeffion  of  the  eldeft  fon  as  to  conftitute  a 
pofefw  fratris.     7  T.  R*  390. 
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in  a  geometrical  progreflion  upwards k,  the  defcendants  of 
all  which  refpe£tive  couples  are  (reprefentatively)  related 
to  him  in  the  fame  degree.  Thus  in  the  fecond  degree,  the 
iflue  of  George  and  Cecilia  Stiles  and  of  Andrew  and  Either 
Baker,  the  two  grandfires  and  grandmothers  of  John  Stiles, 
are  each  in  the  fame  degree  of  propinquity ;  in  the  third 
degree,  the  refpe£tive  iflues  of  Walter  and  Chriltian  Stiles, 
of  Luke  and  Frances  Kempe,  of  Herbert  and  Hannah  Baker, 
and  of  James  and  Emma  Thorpe,  are  (upon  the  extinction 
of  the  two  inferior  degrees)  all  equally  entitled  to  call  them- 
felves  the  next  kindred  of  the  whole  blood  to  John  Stiles. 
To  which  therefore  of  thefe  anceftors  mult  we  firlt  refort, 
in  order  to  find  out  defcendants  to  be  preferably  called  to 
the  inheritance  ?  In  anfwer  to  this,  and  likewife  to  avoid  all 
other  confufion  and  uncertainty  that  might  arife  between 
the  feveral  ftocks  wherein  the  purchafing  anceftor  may  be 
fought  for,  another  qualification  is  requifite,  befides  the 
proximity  and  entirety,  which  is  that  of  dignity  or  ivorthi?iefs) 
of  blood.     For, 

VII.  The  feventh  and  laft  rule  or  canon  is,  that  in  col- 
lateral inheritances  the  male  ftocks  {hall  be  preferred  to  the 
female,  (that  is,  kindred  derived  from  the  blood  of  the  male 
anceftors,  however  remote,  {hall  be  admitted  before  thofe 
from  the  blood  of  the  female,  however  near,)  —  unlefs  where 
the  lands  have,  in  fa£t,  defcended  from  a  female. 

Thus  the  relations  on  the  father's  fide  are  admitted  in  in- 
finitum, before  thofe  on  the  mother's  fide  are  admitted  at 
all  • ;  and  the  relations  of  the  father's  father,  before  thofe  of 
the  father's  mother  •,  and  fo  on.  And  in  this  the  Englilh 
law  is  not  lingular,  but  warranted  by  the  examples  of  the 
Hebrew  and  Athenian  laws,  as  ftated  by  Seldenm,  and 
Petit":  though  among  the  Greeks  in  the  time  of  Hefiod0, 
when  a  man  died  without  wife  or  children,  all  his  kindred 

k  See  pjge  204.  n  LL.  Attic.  /.  1.  t.  6. 
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(without  any  distinction)  divided  his  eftate  among  them. 
It  is  likewife  warranted  by  the  example  of  the  Roman  laws  ; 
wherein  the  agnatic  or  relations  by  the  father,  were  preferred 
to  the  cognatiy  or  relations  by  the  mother,  till  the  edict  of  the 
emperor  Juftinian  p  abolifhed  all  distinction  between  them. 
It  is  alfo  conformable  to  the  cuftomary  law  of  Normandy  <», 
which  indeed  in  moft  refpects  agrees  with  our  Englifh  law 
of  inheritance. 

However,  I  am  inclined  to  think,  that  this  rule  of  our 
law  does  not  owe  it's  immediate  original  to  any  view  of  con- 
formity to  thofe  which  I  have  juft  now  mentioned  ;  but  was 
eftablilhed  in  order  to  effectuate  and  carry  into  execution 
the  fifth  rule,  or  principal  canon  of  collateral  inheritance, 
before  laid  down  ;  that  every  heir  muft  be  of  the  blood  of 
the  firft  purchafor.     For,  when  fuch  firft  purchafor  was  not 
eafily  to  be  difcovered  after  a  long  courfe  of  defcents,  the 
lawyers  not  only  endeavoured  to  inveftigate  him  by  taking 
the  next  relation  of  the  whole  blood  to  the  perfon  laft  in 
poffeffion,  but  alfo,  confidering  that  a  preference  had  been 
given  to  males  (by  virtue  of  the  fecond  canon)  through  the 
whole  courfe  of  lineal  defcent  from  the  firft  purchafor  to 
the_prefent  time,  they  judged  it  more  likely  that  the  lands 
fhould  have  defcended  to  the  laft  tenant  from  his  male  than 
from  his  female  anceftors ;  from  the  father  (for  inftance) 
rather  than  from  the  mother  ;  from  the  father's  father  rather 
than  from  the  father's  mother :  and  therefore  they  hunted 
back  the  inheritance  (if  I  may  be  allowed  the  expreflion) 
through  the  male  line ;  and  gave  it  to  the  next  relations  on 
the  fide  of  the  father,  the  father's  father,  and  fo  upwards  ; 
imagining  with  reafon  that  this  was  the  moft  probable  way 
of  continuing  it  in  the  line  of  the  firft  purchafor.     A  con- 
duct much  more  rational  than  the  preference  of  the  agnati, 
by  the  Roman  laws :  which,  as  they  gave  no  advantage  to 
the  males  in  the  firft  inftance  or  direct  lineal  fucceffion,  had 
no  reafon  for  preferring  them  in  the  tranfverfe    collateral 

P  Not;  118,  5  Cr.  Coufum,  ft  %  S- 
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one  :  upon  which  account  this  preference  was  very  wifely 
abolifhed  by  Juflinian. 

r  236  ]      That  this  was  the  true  foundation  of  the  preference  of  the 
agnati  or  male  flocks,  in  our  law,  will  farther  appear,  if  we 
confider,  that,  whenever  the  lands  have  notorioufly  defcended 
to  a  man  from  his  mother's  fide,  this  rule  is  totally  reverfed  j 
and  no  relation  of  his  by  the  father's  fide,  as  fuch,  can  ever 
be   admitted  to  them  ;  becaufe  he  cannot  poflibly  be  of  the 
blood  of  the  firfl  purchafor.     And  fo,  e  converfo,  if  the  lands 
defcended  from  the  father's  fide,  no  relation  of  the  mother, 
as  fuch,  (hall  ever  inherit.     So  alfo,  if  they  in  fact  defcended 
to   John  Stiles  from   his  father's  mother  Cecilia  Kempe  ; 
here  not  only  the  blood  of  Lucy  Baker  his  mother,  but  alfo 
of  George  Stiles  his  father's  father,  is  perpetually  excluded. 
And,  in  like  manner,  if  they  be  known  to  have   defcended 
from  Frances  Holland  the  mother  of  Cecilia  Kempe,   the 
line  not  only  of  Lucy  Baker,  and  of  George  Stiles,  but  alfo 
of  Luke  Kempe  the  father  of  Cecilia,  is  excluded.  Whereas, 
when  the    fide   from   which   they   defcended  is  forgotten, 
or  never  known,  (as  in  the  cafe  of  an   eflate  newly  pur- 
chafed  to  be  holden  tit  feudum  antiquum,)  here  the  right  of 
inheritance  firfl  runs  up  all  the  father's  fide,  with  a  pre- 
ference to  the  male  flocks  in  every  inflance  ;  and,  if  it  finds 
no  heirs  there,  it  then,  and  then  only,  reforts  to  the  mo- 
ther's fide  j  leaving  no  place  untried,  in   order  to  find  heirs 
that  may  by  pofiibility  be  derived  from   the  original    pur- 
chafor.    The  greatefl  probability  of  finding  fuch  was  among 
thofe  defcended  from  the  male  anceftors  ;  but,  upon  failure 
of  iflue  there,  they  may  poflibly  be  found  among  thofe  de» 
rived  from  the  females. 

This  I  take  to  be  the  true  reafon  of  the  conftant  preference 
of  the  agnatic  fucceffion,  or  iflue  derived  from  the  male  an- 
ceftors, through  all  the  flages  of  collateral  inheritance ;  as 
the  ability  for  perfonal  fervice  was  the  reafon  for  preferring 
the  males  at  firfl  in  the  direct;  lineal  fucceffion.  We  fee 
clearly,  that   if  males  had  been  perpetually  admitted,  in 

utter 
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utter  exclufion  of  females,  the  tracing  the  inheritance  back 
through  the  male  line  of  anceftors  mud  at  lafl  have  inevit- 
ably brought  us  up  to  the  firft  purchafor :  but  as  males  have 
not  been  perpetually  admitted,  but  only  generally  preferred :  [  237  ] 
as  females  have  not  been  utterly  excluded,  but  only  gene- 
rally pojlponed  to  males  ;  the  tracing  the  inheritance  up 
through  the  male  flocks  will  not  give  us  abfolute  demon- 
ftration,  but  only  a  ftrong  probability,  of  arriving  at  the  firft 
purchafor  ;  which,  joined  with  the  other  probability,  of  the 
wholenefs  or  entirety  of  blood,  will  fall  little  fhort  of  a 
certainty. 

Before  we  conclude  this  branch  of  our  inquiries,  it  may 
not  be  amifs  to  exemplify  thefe  rules  by  a  fhort  fketch  of 
the  manner  in  which  we  mud  fearch  for  the  heir  of  a  per* 
fon,  as  John  Stiles,  who  dies  feifed  of  land  which  he  ac- 
quired, and  which  therefore  he  held  as  a  feud  of  indefinite 
antiquity  r. 

In  the  firft  place  fucceeds  the  eldeft  fon,  Matthew  Stiles, 
or  his  iflue:  (no0  1.)  —  if  his  line  be  extinft,  then  Gilbert 
Stiles  and  the  other  fons,  refpe£tively,  in  order  of  birth,  or 
their  iflue:  (n°  2.)  < — in  default  of  thefe,  all  the  daughters 
together,  Margaret  and  Charlotte  Stiles,  or  their  iflue : 
(n°  3.) —  On  failure  of  the  defcendants  of  John  Stiles,  himfelf, 
the  iflue  of  Geoffrey  and  Lucy  Stiles,  his  parents,  is  called 
in:  viz.  firft,  Francis  Stiles,  the  eldeft  brother  of  the  whole 
blood,  or  his  iflue:  (n°  4.)  —  then  Oliver  Stiles,  and  the 
other  whole  brothers,  refpeclively,  in  order  of  birth,  or 
their  iflue  :  (n°  5.)  —  then  the  fitters  of  the  whole  blood  all 
together,  Bridget  and  Alice  Stiles,  or  their  iflue:  (n*  6.)  — - 
In  defe£t  of  thefe,  the  iflue  of  George  and  Cecilia  Stiles, 
his  father's  parents  -,  refpecl  being  ftill  had  to  their  age 
and  fex:  (n°  7.)  —  then  the  iflue  of  Walter  and  Chriftian 
Stiles,  the  parents  of  his  paternal  grandfather:  (n°  8.)  — 
then  the  iflue  of  Richard  and  Anne  Stiles,  the  parents  of 
his  paternal  grandfather's  father,  (n°  9.)  —  and  fo  on  in  the 

[  See  the  table  of  defcents  annexed, 
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paternal  grandfather's   paternal  line,    or  blood  of  Walter 
Stiles,  in  infinitum.     In  defedt  of  thefe,  the  iflue  of  William 
and  Jane  Smith,  the   parents  of  his    paternal  grandfather's 
mother:  (n°  10.) — and  fo  on  in  the  paternal  grandfather's 
maternal  line,   or  blood  of  Chriflian  Smith,  in  infinitum : 
till  both  the  immediate  bloods  of  George  Stiles,  the  pater- 
nal  grandfather,  are  fpent.  —  Then    we  muft  refort  to  the 
[  238  ]  iflue   of  Luke  and    Frances    Kempe,  the  parents  of   John 
Stiles's  paternal  grandmother :  (n°  1 1.)  —  then  to  the  iflue  of 
Thomas  and  Sarah  Kempe,  the  parents  of  his  paternal  grand- 
mother's father:  (n°  12.)  —  and  fo  on  in  the  paternal  grand- 
mother's  paternal  line,  or  blood  of  Luke  Kempe,  in  infini~ 
turn.  —  In  default  of  which  we    muft  call  in  the   iflue  of 
Charles  and  Mary  Holland,  the  parents  of  his  paternal  grand- 
mother's mother:  (n°  13.)  —  and  fo  on  in  the  paternal  grand- 
mother's maternal    line,    or   blood  of  Frances  Holland,  in 
infinitum  ,«  till  both  the  immediate  bloods  of  Cecilia  Kempe, 
the   paternal  grandmother,  are  alfo  fpent.  —  Whereby  the 
paternal  blood  of  John  Stiles  entirely  failing,  recourfe  muft 
then,  and  not  before,  be  had  to  his   maternal  relations ;  or 
the  blood  of  the  Bakers,  (n°  14,  15,  16.)  Willis's,  (n°  17.) 
Thorpe's,  (n°  iS,  19.)  and  White's,  (n°  20.)  in  the  fame  re- 
gular fucceflive  order  as  in  the  paternal  line. 

The  ftudent  fliould  however  be  informed,  that  the  clafs, 
n°  10,  would  be  poftponed  to  n°  11,  in  confequence  of  the 
doctrine  laid  down,  arguendo,  by  juftice  Manwoode,  in  the 
cafe  of  Clere  and  Brooke  s  •,  from  whence  it  is  adopted  by 
lord  Bacon  *,  and  fir  Matthew  Hale " :  becaufe,  it  is  faid* 
that  all  the  female  anceftors  on  the  part  of  the  father  are 
equally  worthy  of  blood ;  and  in  that  cafe  proximity  (hall 
prevail.  And  yet,  notwithstanding  thefe  refpeclable  au- 
thorities, the  compiler  of  this  table  hath  ventured  (in  point 
of  theory,  for  the  cafe  never  yet  occurred  in  practice)  to 
give  the  preference  to  n°  10  before  n°  11 ;  for  the  follow- 
ing reafons :   1.  Becaufe  this  point   was   not   the  principal 

«  Plowd.  450.  <>  H.  C.  L.  240. 244- 
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queftion  in  the  cafe  of  Clere  and  Brooke  :  but  the  law  con- 
cerning it  is  delivered  obiter  only,  and  in  the  courfe  of 
argument  by  juftice  Manwoode;  though  afterwards  faid 
to  be  confirmed  by  the  three  other  juftices  in  feparate,  ex- 
trajudical  conferences  with  the  reporter.  2.  Becaufe  the 
chief  juftice,  fir  James  Dyer,  in  reporting  the  resolution  of 
the  court  in  what  feems  to  be  the  fame  cafe  w,  takes  no 
notice  of  this  doctrine.  3.  Becaufe  it  appears  from  Plow- 
den's  report  that  very  many  gentlemen  of  the  law  were 
diflatisfied  with  this  pofition  of  juftice  Manwoode;  fince 
the  blood  of  n°  10  was  derived  to  the  purchafor  through  a  r  jog  "j 
greater  number  of  males  than  the  blood  of  n°  11,  and  was 
therefore  in  their  opinion  the  more  worthy  of  the  two. 
4.  Becaufe  the  pofition  itfelf  deftroys  the  otherwife  entire 
and  regular  fymmetry  of  our  legal  courfe  of  defcents,  as  is 
manifeft  by  infpe£ling  the  table;  wherein  n°  16,  which  is 
analogous  in  the  maternal  line  to  n°  10  in  the  paternal,  is 
preferred  to  n°  18,  which  is  analogous  to  n°  11,  upon  the 
authority  of  the  eighth  rule  laid  down  by  Hale  himfelf :  and 
it  deftroys  alfo  that  conftant  preference  of  the  male  flocks 
in  the  law  of  inheritance,  for  which  an  additional  reafon 
is  before  x  given,  befides  the  mere  dignity  of  blood.  5.  Be- 
caufe it  introduces  all  that  uncertainty  and  contradiction, 
which  is  pointed  out  by  that  ingenious  author y ;  and  efta- 
blifhes  a  collateral  doctrine  (viz.  the  preference  of  n°  1 1 
to  n°  10)  feemingly,  though  perhaps  not  ftriclly,  incompa- 
tible with  the  principal  point  refolved  in  the  cafe  of  Clere 
and  Brooke,  viz.  the  preference  of  n°  11  to  n°  14.  And, 
though  that  learned  writer  propofes  to  refcind  the  principal 
point  then  refolved,  in  order  to  clear  this  difficulty ;  it  is 
apprehended,  that  the  difficulty  may  be  better  cleared,  by 
rejecting  the  collateral  doctrine,  which  was  never  yet  re 
folved  at  all.  6.  Becaufe  the  reafon  that  is  given  for  this 
doctrine  by  lord  Bacon  (viz.  that  in  any  degree,  para- 
mount the  firft,  the  law  refpecteth  proximity,  and  not  dig- 

w  Dyer,  314.  y  Law  of  inheritances,  2d  edit.  p«g. 
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nity  of  blood)  is  directly  contrary  to  many  inftances  given 
by  Plowden  and  Hale,  and  every  other  writer  on  the  law 
of  defcents.  7.  Becaufe  this  pofition  feems  to  contradict 
the  allowed  doctrine  of  fir  Edward  Coke z ;  who  lays  it 
down  (under  different  names)  that  the  blood  of  the  Kempes 
(alias  Sandies)  fhall  not  inherit  till  the  blood  of  the  Stiles's 
(alias  Fairfields)  fail.  Now  the  blood  of  the  Stiles's  does 
certain'  not  fail,  till  both  nop  and  no  10  are  extinct. 
Wherexore  n°  1 1  (being  the  blood  of  the  Kempes)  ought 
not  to  inherit  till  then.  8.  Becaufe  in  the  cafe,  Mich.  12 
Edw.  IV.  14.*  (much  relied  on  in  that  of  Gere  and  Brooke) 
it  is  laid  down  as  a  rule,  that  "  cejluy,  que  doit  inheriter  al 
"  pert,  doit  inheriter  al  fts."  b  And  fo  fir  Matthew  Hale  c 
f  140  1  fays»  " tnat  though  the  law  excludes  the  father  from  inhe- 
"  riting,  yet  it  fubftitutes  and  directs  the  defcent  as  it 
"  fhould  have  been  had  the  father  inherited."  Now  it  is 
fettled,  by  the  refolution  of  Clere  and  Brooke,  that  n°  10 
fhould  have  inherited  before  n°  11  to  Geoffrey  Stiles,  the 
father,  had  he  been  the  perfon  laft  feifed ;  and  therefore 
n°  1  o  ought  alfo  to  be  preferred  in  inheriting  to  John  Stiles , 
the  fon. 

In  cafe  John  Stiles  was  not  himfelf  the  purchafor,  but  the 
eftate  in  fact  came  to  him  by  defcent  from  his  father,  mo- 
ther, or  any  higher  anceftor,  there  is  this  difference :  that 
the  blood  of  that  line  of  anceftors,  from  which  it  did  not 
defcend,  can  never  inherit :  as  was  formerly  fully  explain- 
ed". And  the  like  rule,  as  there  exemplified,  will  hold 
upon  defcents  from  any  other  anceftors. 

The  ftudent  fhould  alfo  bear  in  mind,  that  during  this 
whole  procefs,  John  Stiles  is  the  perfon  fuppofed  to  have 
been  laft  actually  feifed  of  the  eftate.  For  if  ever  it  comes 
to  veil  in  any  other   perfon,  as    heir   to  John  Stiles,  a  new 

a  Co.  Litt.  iz.    Hawk.  abr. /«/«*.  h  See  pag.  223. 

.  a  Fitzh.  Air.  tit.  difccnt.  7.     Pro.  c  Hift.  C.  L.  243. 

Air,  til.  difesnt,  3,  d  See  pag,  236. 
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order  of  fuccefiion  mult  be  obferved  upon  the  death  of  fuch 
heir  •,  fince  he,  by  his  own  feifin,  now  becomes  himfelf  an 
anceftor  or  Jlipes,  and  mud  be  put  in  the  place  of  John 
Stiles.  The  figures  therefore  denote  the  order  in  which 
the  feveral  clafles  would  fucceed  to  John  Stiles,  and  not  to 
each  other :  and  before  we  fearch  for  an  heir  in  any  of  the 
higher  figures,  (as  n°  8)  we  muft  be  firft  aflured  that  ajl 
the  lower  clafles  (from  n°  1  to  n°  7)  were  extinct,  at  John 
Stiles* s  deceafe.  (17) 


(17)  Some  profeflional  gentlemen  have  not  been  fatisfied  with 
the  learned  Judge's  arguments  for  his  preference  of  n°  io  to 
n°  II.  In  the  year  1779  an  anonymous  pamphlet  was  publifhed, 
entitled  "  Remarks  on  the  Laws  of  Defcent,"  in  which  thefe 
arguments  were  very  fully  confidered  and  controverted.  The  late 
learned  Vinerian  ProfefTor  has  alfo  declared,  that  he  can  "  by  no 
"  means  accede  to  this  opinion  of  Sir  William  Blackftone." 
2  Woodd.  262.  But  from  the  confideration  which  I  have  be- 
llowed upon  the  fubje<ft,  I  am  inclined  to  concur  with  the  learned 
Judge  in  giving  a  preference  to  n°  10  before  n°  11.  I  am  ready 
to  admit,  that  fome  of  the  reafons  adduced  to  maintain  this  doc- 
trine cannot  be  fupported  ;  but  it  does  not  follow  that  a  doctrine 
is  erroneous,  becaufe  out  of  a  number  of  arguments  in  its  favour, 
fome  of  them  are  not  unanfwerable.  But  the  principal  grounds, 
which  the  Editor  relies  upon,  are  the  following,  viz.  that  the 
rule  laid  down  by  the  learned  Judge  is  part  of  a  confillent  and 
certain  fyftem,  by  which  we  can  immediately  difcover  the  heir  to 
any  inheritance  ;  if  we  deviate  from  it,  we  are  foon  bewildered  in 
uncertainty  and  confufion  ;  when  the  law  of  defcents  is  not  called 
in  to  make  a  provifion  for  a  man's  family  and  his  near  relations, 
in  which  both  our  reafon  and  feelings,  however  we  may  wifli  to 
divide  the  inheritance  into  different  portions,  correfpond  with  the 
law,  it  is  then  entirely  juris  pofitivi,  and  its  only  object  is  cer- 
tainty, by  which  anxiety  and  litigation  among  a  number  of  claim- 
ants of  an  inteflate's  eftate  may  be  fupprefied.  But  the  law  of 
defcents  is  eilablifhed  beyond  all  poffibility  of  controverfy,  till  we 
fearch  for  an  heir  among  great  uncles,  and  fecond  and  third  cou- 
fins.  And  between  thefe,  and  Hill  more  remote  relations,  it  is  of 
infinitely  greater  concern  to  the  public  to  fix  a  rule,  which  can 

inftantly 
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inftantly  inform  us  who  is  the  heir,  than  to  attend  to  any  petty 
confiderations  of  propriety,  who  ought  to  be  the  heir.  It  is 
fully  fettled,  in  the  cafe  of  Clere  and  Brooke,  Ploivd.  450,  that 
the  brother  of  a  paternal  grandmother,  or  his  reprefentative, 
fhall  be  preferred  in  the  defcent  of  a  newly-purchafed  eftate  to 
a  brother  of  a  mother,  or  his  reprefentative,  and  this  is  a  law 
which  is  certainly  contrary  to  our  natural  wifhes  and  fentiments  ; 
but  it  does  little  violence  to  our  feelings  to  poftpone  the  bro- 
ther of  a  grandmother  to  the  brother  of  a  great-grandmother,  and 
fo  in  fucceffion.  If  the  grandmother  is  more  worthy  than  the 
mother,  becaufe  related  by  one  male  blood,  and  the  mother  by 
none,  the  great-grandmother,  as  is  well  obferved  by  the  editor  of 
Plowden,  ought  to  be  (till  more  worthy,  being  related  by  two 
male  bloods.  And  that  principle,  which  operates  fo  powerfully 
as  to  carry  the  eftate  paft  the  mother  to  the  grandmother,  ought 
to  preferve  its  confiftency,  and  to  carry  it  alfo  from  the  grand- 
mother to  the  great-grandmother,  provided  they  are  immediately 
united  to  the  male  afcending  branch.  If  we  have  no  other  rule 
among  heirs  through  females  beyond  the  mother  than  proximity  ; 
what  have  we  to  aflift  and  guide  us,  when  there  are  defcendants 
of  a  number  of  female  anceftors,  or  of  anceftors  through  fe- 
males of  equal  proximity  ?  For  if  10  is  not  to  be  preferred  to 
11,  what  principle  can  we  find  to  determine  between  10,  12,  and 
13  ?  They  have  all  an  equal  claim  by  proximity.  The  fup- 
porters  of  proximity  will  not  be  fo  bold  as  to  fay  that  they  fhall 
be  coparceners,  or  that  they  fhall  run  a  race,  and  one  fhall  gain 
the  eftate  by  occupancy.  If  we  go  a  ftep  higher,  we  fhall  find 
the  defcendants  of  the  brothers  of  Anne  Godfrey,  William  Smith, 
Jane  King,  Thomas  Kemp,  Sarah  Browne,  Charles  Holland, 
and  Mary  Wilfon,  have  all  the  fame  pretenfions ;  and  we  may 
eafily  fuppofe  alfo  15,  31,  or  any  other  number  of  claimants, 
without  any  clue  whatever  to  determine  the  priority  of  their 
proximity.  But,  according  to  the  rule  laid  down  by  the  learned 
Judge,  no  two  cafes  can  poffibly  be  produced,  but  we  can  deter- 
mine inftantly  which  has  the  prior  right  by  defcent.  Moreover 
afeudum  novum  is  confidered  as  zfeudum  antiquum,  or  a  feud  of 
indefinite  antiquity ;  and  if  it  had  a&ually  defcended,  which  we 
may  fuppofe,  from  Walter  or  George  Stiles,  then  the  heirs  by 
their  wives,  and  the  wives  of  their  defcendants,  would  all  have 
been  entirely  cut  off ;  and  therefore  it  is  not  unreafonable,  or,  at 
leaft,  inconfiftent  with  that  fuppofition,  that  an  heir  on  the  part 
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of  a  wife  of  a  more  remote  anceftor  of  the  Stiles's  fhould  be  pre- 
ferred to  the  heir  on  the  part  of  a  wife  of  a  nearer  anceftor. 

If  then  the  plan  of  defcents  laid  down  by  the  learned  Judge  be 
eftablifhed,  it  may  be  explained  by  the  fcheme  fubjoined,  which 
will  determine  the  heir  at  law  in  all  cafes  that  can  poffibly  be  put 
or  devifed. 

In  tracing  the  heir  downwards,  in  the  defcending  line,  no  dif- 
ficulty can  ever  occur.  But  in  the  fcheme  annexed,  I  fuppofe 
the  propofitus  to  die  without  iffue,  and  without  brothers  or  fitters, 
feifed  of  an  ellate  by  purchafe  ;  and  I  fuppofe  A,  B,  C,  D,  &c. 
to  Z,  to  be  his  father,  grandfather,  &c.  his  lineal  anceftors  of 
the  fame  name  ;  and  a,  b,  c,  d, — z,  to  be  their  wives  refpeftively, 
who  are  not  necefTarily  related  to  each  other.  To  find  then  the 
heir  of  the  propofitus,  we  mull  inquire  for  the  lineal  heir  or  repre- 
fentative  of  the  eldeft  brother  of  A  the  father  ;  then  for  the  repre- 
fentative  of  the  fecond,  third,  &c,  but  if  A  had  no  brothers, 
then  for  his  fillers  and  their  reprefentatives  ;  if  none  can  be  found, 
we  muft  in  like  manner  have  recourfe  to  B,  and  fo  on  to  C  ;  and  if 
we  find  a  reprefentative  of  III,  the  eldeft  brother  of  C,  he  is  the 
heir  at  law  to  the  inteftate,  and  will  inherit  before  the  reprefent- 
atives of  the  brothers  of  D,  E,  F,  &c.  And  thus  we  are  to  go 
back  through  the  lineal  male  anceftors  of  the  inteftate ;  but  if  in 
going  up  to  Z,  or  to  any  indefinite  diftance,  we  can  find  no  heir 
iffuing  from  the  male  anceftors,  we  muft  then  have  recourfe  to  the 
females ;  but  in  this  refearch  we  muft  begin  at  the  other  end, 
and  purfue  a  different  direction.  We  muft  inquire  fir  ft,  whether 
z,  the  wife  of  one  of  the  remoteft  male  anceftors  of  the  propofitus, 
had  a  brother  or  filler  leaving  a  reprefentative;  for  if  fo,  he  will 
be  the  heir  of  the  propofitus;  if  we  fuppofe  24,  6,  3,  to  be  the 
refpeftive  brothers  of  the  wives,  then  the  defcendants  of  24  will 
inherit  before  thofe  of  6  ;  and  for  the  fame  reafon  thofe  of  6  be- 
fore thofe  of  3.  If  z  had  no  brother  or  filler  leaving  iffue, 
but  has  collateral  relations  defcending  from  her  anceftors,  one  of 
thofe  muft  be  preferred  to  any  heir  on  the  part  of  f,  e,  d,  &c,  and 
to  difcover  fuch  an  heir  of  z,  we  muft  put  z  in  the  place  of  the 
propofitus,  and  inquire  for  the  reprefentative  of  the  brothers  and 
fillers  of  her  male  anceftors,  and  then  of  their  wives  as  before, 
and  fuch  an  heir  of  z  will  inherit  before  the  heir  of  d,  e,  b,  and  a  ; 
and  for  the  fame  reafon  their  heirs  refpeftively  will  have  a  pre- 
ference as  we  come  down  to  a.  This  table,  the  Editor  conceives, 
is  not  difficult  to  be  comprehended,  and  will  determine  immedi- 
ately 
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ately  the  priority  of  relations  ever  fo  remote,  if  their  pedigrees 
can  be  traced. 

It  mud  be  remembered,  that  if  it  is  known  that  the  eftate  has 
defcended  from  E  to  the  propofitus,  then  none  of  the  heirs  of  e, 
d,  c,  b,  a,  can  ever  be  admitted ;  and  if  it  has  defcended  from 
one  of  the  wives,  viz.  f,  then,  as  before,  the  heirs  of  e,  d,  c,  b,  a, 
are  excluded,  and  alfo  the  collaterals  of  the  male  anceftors  above 
E ;  and  if  no  collateral  of  E,  D,  &c.  f's  defcendants  can  be 
found,  then  to  find  her  heir,  fhe  mull  be  put  in  the  place  of  the 
propofitus  in  the  table.  The  fludent  muft  alfo  obferve,  that  if  an 
eftate  of  which  the  propofitus  is  the  purchafer,  fhould  defcend  to  a 
reprefentative  of  a  brother  of  C  from  the  propofitus,  upon  failure 
of  that  branch,  it  may  afterwards  pafs  to  a  reprefentative  of  a 
brother  of  F,  and  fo  upwards  in  the  male  line ;  but  being  once  in 
the  line  of  VI,  the  female  branches,  f,  e,  d,  &c.  are  cut  off,  for 
they  are  not  related  by  blood  to  F;  but,  upon  failure  of  that  line, 
it  is  ftill  tranfmifllble  to  the  lines  of  the  females  above ;  for  their 
collaterals  would  be  related  by  blood,  or  will  have  a  common 
anceftor  with  F ;  and  this  is  another  ftrong  argument  in  fupport  of 
the  doctrine,  that  the  remoter  females  fhould  be  preferred  to  the 
nearer  ;  for  this  may  be  prefumed  to  have  been  the  progrefs  of  the 
eftate  in  its  defcent  from  the  propofitus.  When  alfo  it  panes  from 
the  male  into  any  female  line,  it  cannot  afterwards  pafs  into  any 
other  female  line,  for  they  are  not  related  to  each  other  by  blood. 
See  n.  9.  p.  220. 

The  preceding  part  of  this  note  is  nearly  the  fame  as  it  ftood  in 
a  former  edition,  and,  fince  it  appeared,  a  pamphlet  has  been  pub- 
lished by  the  author  of  the  Remarks  on  the  Laws  of  Defcent, 
entitled  "  Remarks  on  the  Inconfiftency  of  the  Table  of  Defcents 
"  projected  by  Mr.  Profeflbr  Chriilian,  with  the  -doftrine  laid 
<{  down  by  Sir  William  Blackftone,  and  by  every  other  writer  on 
"  the  Law  of  Defcent."  My  endeavour  in  the  former  part  of 
this  note  has  been  to  point  out  to  the  ftudent  the  general  prin- 
ciples upon  which  this  fubjecl:  ought  to  be  confidered,  and  by 
which,  if  any  queftion  upon  it  were  brought  before  the  courts, 
it  would  probably  be  determined.  The  authorities  upon  the 
fubject  are  almoft  all  referred  to  in  the  cafe  of  Clere  and  Brooke 
by  the  editor  of  the  Englifh  edition  of  Ploivden,  p.  450.  It  is 
very  remarkable  that,  though  all  the  writers  agree  that  the  next  and 
luorth'iejl  of  blood  fhall  be  the  heir,  or  the  next  of  the  worthieft, 
yet  they  have  not  given  us  any  plan  by  which  in  the  afcending 
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lines  we  arc  to  afcertain  the  worthieft,  or  told  us,  whether,  when 
we  have  afcertained  the  worthieft,  the  remoteft  of  the  worthieft 
in  all  cafes  (hall  be  preferred  to  thofe,  who  are  nearer  of  the  lefs 
worthy  of  blood.  It  is  agreed  by  all  that  the  remoteft  relation 
collateral  to  the  male  afcending  line  mall  be  preferred  to  the  neareft 
kinfman  being  collateral  to  a  female  line.  And  if  the  blood  of  a 
more  remote  female  is  more  worthy  than  that  of  a  nearer  female 
united  to  the  male  afcending  line,  it  is  becaufe  it  is  derived  through 
a  greater  number  of  males.  If  an  eftate  has  defcended  in  the  male 
line  of  the  Howards  for  24  generations,  the  relations  introduced  by 
females  within  fo  many  generations  can  never  poflibly  inherit,  but 
the  relations  of  females  allied  to  more  antient  generations  may  ftill 
be  heirs  to  it ;  it  is  not  therefore  abfurd  to  confider  them  of  more 
worthy  blood,  even  when  the  propofitus  is  himfelf  the  purchafer. 
And  in  the  year-book  M.  1 2  Ed.  IV.  cejluy,  que  doit  inherlter  al 
pere,  doit  inheriter  al  jits,  is  cited  by  the  court  as  a  general  legal 
maxim. 

Sir  William  Blackftone's  table  goes  back  but  a  very  fhort  way, 
and  a  few  generations  more  would  neceffarily  make  it  diverge  over 
an  immenfe  fpace.  He  takes  it  for  granted  that  all  the  names  in 
the  top  of  the  table  have  no  collateral  relations,  for  if  they  had, 
all  his  figures  above  9  muft  neceffarily  have  been  placed  dif- 
ferently. 

The  author  of  the  Remarks  on  the  Inconfiftency,  &c.  contends 
that  my  plan  of  defcents  is  inconfiftent  with  Sir  William  Black- 
ftone's ;  but,  to  the  ftudent  who  ferioufly  attends  to  the  learned 
Judge's  reafons,  I  need  not  fay  more  than  that  his  preference  of 
the  great-grandmother  to  the  grandmother  united  to  the  afcending 
line  muft  neceffarily  have  made  him  prefer  Anne  Godfrey  the 
great  great-grandmother  before  Chriftian  Smith  the  great  grand- 
mother ;  and  if  he  had  fuppofed  that  Anne  Godfrey  had  had  a 
brother  or  fifter  leaving  defcendants,  n°  10  muft  have  been  placed 
collaterally  to  her  name.  And  I  ftill  think  that  the  reafon  given 
by  Mr.  Juftice  Manwoode  for  his  preference  of  n°  11  to  n°  10 
muft  produce  uncertainty  and  confufion  ;  viz.  "  For  fuch  heirs 
"  come  from  the  blood  of  the  female  fex,  from  which  the  pur- 
"  chafer's  father  iffued :  and  where  they  are  all  equally  worthy, 
"  the  next  of  blood  fhall  always  be  preferred  as  heir."  Ploivd. 
448. 

If  proximity  refers  to  the  anceftor  or  perfon  from  whom  the 
claimant  derives  his  title,  then  we  may  have  many  claimants  equally 
near  and  equally  worthy.     To  obviate  this  obje&ion,  the  author 
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of  the  Remarks  on  the  Inconfiftency,  &c.  wifhes  to  give  a  fenfeto 
proximity,  which  I  do  not  find  it  will  bear  in  any  of  the  authorities 
relative  to  this  fubjeft,  viz.  that  proximity  is  not  to  be  referred  to 
the  collateral  anceftor  introduced  by  any  female,  but  to  the  female 
as  connefted  with  the  male  branch. 

In  p.  23.  he  fays,  '  Sir  Edward  Coke,  in  his  commentary  upon 
'  the  word  procheln  in  the  text  of  Littleton,  gives  us  the  legal 
'  interpretation  of  proximity  : — 

"  Here  is  underltood  a  divifion  of  next,  viz.  next  jure  repre- 
"  fentationis  and  next  jure  propinquitatis,  that  is,  by  right  of 
"  reprefentation  and  right  of  propinquity  ;  and  Littleton  meaneth 
"  of  the  right  of  reprefentation  ;  for  legally,  in  courfe  of  defcents, 
"  he  is  the  next  of  blood  inheritable."      Co.  Lift.  10. 

*  The  principle  is  ftill  farther  explained  by  Sir  Matthew  Hale  ; 
"  Through  all  the  degrees  of  fucceflion  by  the  right  of  repre- 
"  fentation,  the  right  of  proximity  is  transferred  from  the  root  to 
"  the  branches,  and  gives  them  the  fame  preference  as  the  next 
"  and  worthieft  of  blood."  Hift.  Com.  Law.  237. 
«  This  authority,  we  trull,  will  folve  all  difficulties.* 
I  am  forry  to  differ  from  this  learned  writer  in  thinking  that  the 
difficulty  is  not  in  any  degree  folved  by  this  authority,  for  in  the 
paffages  above  cited  lord  Coke  and  lord  Hale  are  confidering 
proximity  jure  reprefentationis  in  the  defcending  lines  only,  as  that 
a  grandfon  of  the  older  brother  fhall  be  preferred  to  the  fon  of  the 
younger,  or  to  the  younger  himfelf,  as  being  the  next  and  worthieft 
of  blood. 

But  I  have  never  found  any  intimation  that  the  whole  of  the 
blood  of  b  the  grandmother  fhall  inherit  before  any  of  the  blood 
of  c  the  great-grandmother.  Lord  Hale  fays  that  the  moft  part 
of  his  rules  may  be  colle&ed  out  of  the  cafe  in  Plonvden  ;  but  the 
queftion  between  10  and  11  was  not  then  decided  judicially  by  the 
court,  though  I  am  ready  to  confefs  that  in  favour  of  n°  11  there 
is  a  greater  number  of ,  high  legal  opinions. 

If  it  fhould  be  admitted  that  the  remoteft  of  the  blood  of  the 
grandmother  b  fhall  inherit  before  the  neareft  relation  of  the  great- 
grandmother  c,  my  objection  to  the  uncertainty  from  proximity,  in 
the  fenfe  in  which  it  feems  hitherto  to  have  been  ufed,  is  removed. 
And  I  cannot  think  that  any  court  can  ever  determine  that  the 
brother  of  the  grandmother  b  fhall  take  before  the  brother  of  the 
great-grandmother  c,  but  they  muft  alfo  determine  that  the  whole 
of  the  blood  of  b  fhall  fail,  before  any  of  the  blood  of  c  can  be 
Jieir  to  the  propofitus.     Upon  that  fuppofition  I  conceive  the 

table 
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table  I  have  propofed  will  be  found  to  be  equally  ufeful,  for  after 
the  failure  of  all  the  male  blood,  if  we  are  to  have  recourfe  to  the 
blood  of  the  father's  mother  b,  then  to  find  the  heir  on  the  part  of 
b,  we  muft  fubftitute  b  in  the  place  of  the  propofitus,  as  I  before 
defcribed  in  finding  the  heir  of  z. 

In  difcufiing  this  fubjedt,  my  wifii  has  been  to  produce  from 
authority  and  principles  an  univerfal  plan  of  defcents,  that  when 
the  pedigrees  of  any  two  relations  whatever  can  be  eftablifhed,  the 
priority  of  their  claims  to  the  inheritance  may  be  inftantly  and 
uncontrovertibly  decided.  I  have  no  predilection  for  any  particular 
fyftem,  and  I  {hall  be  glad  to  confefs  my  errors,  and  to  cancel  all  I 
have  written  upon  the  fubjeft,  when  a  more  correct  plan  is  fanc- 
tioned  by  legal  authority,  or  the  general  voice  of  the  profefiion. 

TABLE  of  DESCENTS. 
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CHAPTER   THE   FIFTEENTH. 

of  TITLE  by  PURCHASE,  and  first 
by  ESCHEAT. 

TJTJRCHASE,  perquifttio,  taken  in  it's  largeft  and  moft 
■*■  extenfive  fenfe,  is  thus  defined  by  Littleton  a  j  the  pof- 
feffion  of  lands  and  tenements,  which  a  man  hath  by  his 
own  a£t  or  agreement,  and  not  by  defcent  from  any  of  his 
anceftors  or  kindred.  In  this  fenfe  it  is  contradiftinguifhed 
from  acquifition  by  right  of  blood,  and  includes  every  other 
method  of  coming  to  an  eftate,  but  merely  that  by  inherit- 
ance :  wherein  the  title  is  vefted  in  a  perfon,  not  by  his  own 
a£l  or  agreement,  but  by  the  fingle  operation  of  law  b. 

Purchase,  indeed,  in  it's  vulgar  and  confined  accept- 
ation, is  applied  only  to  fuch  acquifitions  of  land,  as  are 
obtained  by  way  of  bargain  and  fale  for  money,  or  fome  other 
valuable  confideration.  But  this  falls  far  fhort  of  the  legal 
idea  of  purchafe  :  for,  if  I  give  land  freely  to  another,  he  is 
in  the  eye  of  the  law  a  purchaforc,  and  falls  within  Little- 
ton's definition,  for  he  comes  to  the  eftate  by  his  own  agree- 
ment ;  that  is,  he  confents  to  the  gift.  A  man  who  has  his 
father's  eftate  fettled  upon  him  in  tail,  before  he  was  born,  is 
alfo  a  purchafor  -,  for  he  takes  quite  another  eftate  than  the 
law  of  defcents  would  have  given  him.  Nay,  even  if  the 
anceftor  devifes  his  eftate  to  his  heir  at  law  by  will,  with 
other  limitations,  or  in  any  other  fhape  than  the  courfe  of 
defcents  would  dire£t,  fuch  heir  fhall  take  by  purchafe  d  (i). 

•  §12.  c  Co.  Litt.i8. 

b  Co.  Litt.  18,  d  Lord  Raym.  728. 


( I )  A  man  having  two  daughters  his  heirs,  devifes  lands  to 
them  and  their  heirs,   and  dies.     They  fhall  take  by  purchafe  as 

joint- 
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But  if  a  man,  feifed  in  fee,  devifes  his  whole  eftate  to  his 
heir  at  law,  fo  that  the  heir  takes  neither  a  greater  nor  a  lefs 
eftate  by  the  devife  than  he  would  have  done  without  it,  he 
/hall  be  adjudged  to  take  by  defcent e,  even  though  it  be 
charged  with  incumbrances  f  ;  this  being  for  the  benefit  of 
creditors,  and  others,  who  have  demands  on  the  eftate  of 
the  anceftor.  If  a  remainder  be  limited  to  the  heirs  of 
Sempronius,  here  Sempronius  himfelf  takes  nothing  j  but 
if  he  dies  during  the  continuance  of  the  particular  eftate, 
his  heirs  fhall  take  as  purchafors s.  But  if  an  eftate  be 
made  to  A  for  life,  remainder  to  his  right  heirs  in  fee,  his 
heirs  fhall  take  by  defcent :  for  it  is  an  antient  rule  of  law, 
that  wherever  the  anceftor  takes  an  eftate  for  life,  the  heir 
cannot  by  the  fame  conveyance  take  an  eftate  in  fee  by  pur- 
chafe,  but  only  by  defcent  h.  And  if  A  dies  before  entry,  ftill 
his  heirs  fhall  take  by  defcent,  and  not  by  purchafe :  for 
where  the  heir  takes  any  thing  that  might  have  veiled  in  the 
anceftor,  he  takes  by  way  of  defcent l.  The  anceftor,  dur- 
ing his  life,  beareth  in  himfelf  all  his  heirs k ;  and  there- 
fore, when  once  he  is  or  might  have  been  feifed  of  the  lands, 
the  inheritance  fo  limited  to  his  heirs  vefts  in  the  anceftor 
himfelf :  and  the  word  "  heirs"  in  this  cafe  is  not  efteemed 
a  word  of  purchafe,  but  a  word  of  limitation,  enuring  fo  as 
to  increafe  the  eftate  of  the  anceftor  from  a  tenancy  for  life 
to  a  fee-fimple  (2).  And,  had  it  been  otherwife,  had  the 
heir  (who  is  uncertain  till  the  death  of  the  anceftor)  been 
allowed  to  take  as  a  puchafor  originally  nominated  in  the 
deed,  as  muft  have  been  the  cafe  if  the  remainder  had  been 
exprefsly  limited  to  Matthew  or  Thomas  by  name  ;  then,  in 
the  times  of  ftridt  feodal  tenure,  the  lord  would  have  been 

e  1  Roll.  Abr.636.  h  i  Rep.  104.  3  Lev.  60.  Raym.  334. 

f  Salk.  241.    Lord  Raym.  738.  '  1  Rep.  98. 

E  1  Roll.  Abr.  627.  k  C0.Litt.33. 


joint-tenants :  for  the  eftate  of  joint-tenants,  and  tenants  in  com- 
mon, is  different  in  it's  nature  and  quality  from  that  of  coparce- 
nors.     Cro.  Eliz.  431. 
(2)  See  ante,  p.  172.  n.  3. 

Vol.  II.  X  defrauded 
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defrauded  by  fuch  a  limitation  of  the  fruits  of  his  figniory 
arifing  from  a  defcent  to  the  heir. 

What  we  call  purchafe,  perquiftio,  the  feudifts  called  con- 
queji,  conquaefus,  or  conquifitio ' :  both  denoting  any  means  of 
acquiring  an  eftate  out  of  the  common  courfe  of  inheritance. 
And  this  is  Hill  the  proper  phrafe  in  the  law  of  Scotland  m  : 
as  it  was  among  the  Norman  jurifts,  who  ftyled  the  firft  pur- 
[  243  ]  chafor  (that  is,  he  who  brought  the  eftate  into  the  family 
who  at  prefent  owns  it)  the  conqueror  or  conquer eur  n.  Which 
feems  to  be  all  that  was  meant  by  the  appellation  which  was 
given  to  William  the  Norman,  when  his  manner  of  amend- 
ing the  throne  of  England  was,  in  his  own  and  his   fuc- 
cefTors'  charters,  and  by  the  hiflorians  of  the  times,  entitled 
conquaefus,  and  himfelf  conquaefor  or  conquiftor  ° ;  fignifying 
that  he  was  the  firft  of  his  family  who  acquired  the  crown  of 
England,  and  from  whom  therefore  all  future  claims  by  de- 
fcent muft  be  derived  :  though  now,  from  our  difufe  of  the 
feodal  fenfe  of  the  word,  together  with  the  reflection  on  his 
forcible  method  of  acquifition,  we    are    apt  to   annex   the 
idea  of  victory  to  this  name  of  conquejl  or  conquiftion  :  a  title 
which,  however  juft  with  regard  to  the  crown,  the  conqueror 
never  pretended  with  regard  to  the  realm  of  England  j  nor, 
in  fadl,  ever  had  *>. 

The  difference,  in  effect,  between  the  acquifition  of  an 
eftate  by  defcent  and  by  purchafe,  confifts  principally  in 
thefe  two  points  :  i.  That  by  purchafe  the  eftate  acquires  a 
new  inheritable  quality,  and  is  defcendible  to  the  owner's 
blood  in  general,  and  not  the  blood  only  of  fome  particular 
anceftor.  For,  when  a  man  takes  an  eftate  by  purchafe,  he 
takes  it  not  tit  feudum  paternum  or  maternum,  which  would 
defcend  only  to  the  heirs  by  the  father's  or  the  mother's  fide : 
but  he  takes  it  ut  feudum  antiquum,  as  a  feud  of  indefinite 
antiquity,  whereby  it  becomes  inheritable  to  his  heirs  general, 

1  Craig.  /.  i.  t.  10.  §  18.  °  Spelm.  Gloff.  145. 

m  Dalrymple  of  feuds,  210.  p  See  Book  I.  ch.  3. 

n  Gr.  Coujlum,  Gfojf,  c,  25. fag.  40. 

firft 
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firft  of  the  paternal,  and  then  of  the  maternal  line.  2.  An 
eftate  taken  by  purchafe  will  not  make  the  heir  anfwerable 
for  the  a£ts  of  the  anceftor,  as  an  eftate  by  defcent  will. 
For  if  the  anceftor,  by  any  deed,  obligation,  covenant,  or 
the  like,  bindeth  himfelf  and  his  heirs,  and  dieth ;  this  deed, 
obligation,  or  covenant,  (hall  be  binding  upon  the  heir,  fo  far 
forth  only  as  he  (or  any  other  in  truft  for  him  *)  had  any  eftate 
of  inheritance  veiled  in  him  by  defcent  from  (or  any  eftate 
pur  auter  vie  coming  to  him  by  fpecial  occupancy,  as  heir 
to ')  that  anceftor,  fulBcient  to  anfwer  the  charge s  ;  whether 
he  remains  in  pofTeflion,  or  hath  alienated  it  before  a£tion  [  244  ] 
brought l ;  which  fufRcient  eftate  is  in  the  law  called  ajjets  ; 
from  the  French  word,  ajfez,  enough  xl.  Therefore  if  a  man 
covenants,  for  himfelf  and  his  heirs,  to  keep  my  houfe  in  re- 
pair, I  can  then  (and  then  only)  compel  his  heir  to  perform 
this  covenant,  when  he  has  an  eftate  fufficient  for  this  pur- 
pofe,  or  ajftts,  by  defcent  from  the  covenantor :  for  though 
the  covenant  defcends  to  the  heir,  whether  he  inherits  any 
eftate* or  no,  it  lies  dormant,  and  is  not  compulfory,  until  he 
has  aflets  by  defcent  v. 

This  is  the  legal  fignification  of  the  word  perquifitio,  or 
purchafe;  and  in  this  fenfe  it  includes  the  five  following 
methods  of  aquiring  a  title  to  eftates :  1.  Efcheat.  2.  Oc- 
cupancy. 3.  Prefcription.  4.  Forfeiture.  5.  Alienation.  Of 
all  thefe  in  their  order. 

I.  Escheat,  we  may  remember w,  was  one  of  the  fruits 
and  confequences  of  feodal  tenure.  The  word  itfelf  is  ori- 
ginally French  or  Norman x,  in  which  language  it  fignifies 
chance  or  accident ;  and  with  us  it  denotes  an  obftruction  of 
the  courfe  of  defcent,  and  a  confequent  determination  of  the 
tenure,  by  fome  unforefeen  contingency :  in  which  cafe  the 
land  naturally  refults  back,  by  a  kind  of  reverfion,  to  the  ori- 
ginal grantor  or  lord  of  the  fee  y. 

*  Stat.  29  Car.  II.  c.  3.  §  10.  v  Finch.  Rep.  86. 

r  Ibid.  §  12.  w  See  pag.  72. 

E  1  P.  Wms.  777.  x  Efcbet  or  eetet,  formed  from   the 

1  Stat.  3  &  4  W.  &  M.  c.  14.  verb  efcbuir  or  ecboir,  to  happen. 

_u  Finch,  law,  119.  y  1  Feud.  86.    Co.  Litt.  13. 

X  2  Escheat 
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Escheat  therefore  being  a  title  frequently  veiled  in  the 
lord  by  inheritance,  as  being  the  fruit  of  a  figniory  to  which 
he  was  entitled  by  defcent,  (for  which  reafon  the  lands  ef- 
cheated  fhall  attend  the  figniory,  and  be  inheritable  by  fuch 
only  of  his  heirs  as  are  capable  of  inheriting  the  other z,)  it 
may  feem  in  fuch  cafes  to  fall  more  properly  under  the  for- 
mer general  head  of  acquiring  title  to  eftates,  viz.  by  de- 
fcent, (being  vefted  in  him  by  act  of  law,  and  not  by  his 
C  245  ]  own  a£t  or  agreement,)  than  under  the  prefent,  by  purchafe. 
But  it  muft  be  remembered  that,  in  order  to  complete  this 
title  by  efcheat,  it  is  necefTary  that  the  lord  perform  an  a£t 
of  his  own,  by  entering  on  the  lands  and  tenements  fo  ef- 
cheated,  or  fuing  out  a  writ  of  efcheat  a  :  on  failure  of  which, 
or  by  doing  any  a£fc  that  amounts  to  an  implied  waiver  of  his 
right,  as  by  accepting  homage  or  rent  of  a  ftranger  who 
ufurps  the  pofiefTion,  his  title  by  efcheat  is  barred  b.  It  is 
therefore  in  fome  refpect  a  title  acquired  by  his  own  act,  as 
well  as  by  a£t  of  law.  Indeed  this  may  alfo  be  faid  of  de- 
fcents  themfelves,  in  which  an  entry  or  other  feifin  is  re- 
quired, in  order  to  make  a  complete  title  :  and  therefore  this 
diftribution  of  titles  by  our  legal  writers,  into  thofe  by  de- 
fcent and  by  purchafe,  feems  in  this  refpect  rather  inaccurate, 
and  not  marked  with  fumcient  precifion  :  for,  as  efcheats  muft 
follow  the  nature  of  the  figniory  to  which  they  belong,  they 
may  veft  by  either  purchafe  or  defcent,  according  as  the  fig- 
niory is  vefted.  And,  though  fir  Edward  Coke  ccnfiders  the 
lord  by  efcheat  as  in  fome  refpects  the  affignee  of  the  laft 
tenant c,  and  therefore  taking  by  purchafe  ;  yet,  on  the  other 
hand,  the  lord  is  more  frequently  confidered  as  being  ultimus 
haeresy  and  therefore  taking  by  defcent  in  a  kind  of  caducary 
fucceffion. 

The  law  of  efcheats  is  founded  upon  this  fingle  principle, 
that  the  blood  of  the  perfon  laft  feifed  in  fee-fimple  is,  by 
fome  means  or  other,  utterly  extinct  and  gone  ;  and,  fince 
none  can  inherit  his  eftate  but  fuch  as  are  of  his  blood  and 

z  Co.  Litt.  13.  b  Bro.  Abr.  tit.  acceptance,  25.  Co. 

*  Bro.  Abr.  tit.  efcheat,  26.  Litt.  268. 

1  1  Inft,  315, 

confaii- 
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confanguinity,  it  follows  as  a  regular  confequence,  that 
when  fuch  blood  is  extinct,  the  inheritance  itfelf  muft  fail ; 
the  land  muft  become  what  the  feodal  writers  denominate 
feudum  apertum  ;  and  muft  refult  back  again  to  the  lord  of 
the  fee,  by  whom,  or  by  thofe  whofe  eftate  he  hath,  it  was 
given. 

Escheats  are  frequently  divided  into  thofe  propter  'defectum 
fanguimsy  and  thofe  propter  deliclum  tenentis  :  the  one  fort,  if 
the  tenant  dies  without  heirs  ;  the  other,  if  his  blood  be  at- 
tainted d.  But  both  thefe  fpecies  may  well  be  comprehended 
under  the  firft  denomination  only  j  for  he  that  is  attainted  r  246  3 
fuffers  an  extinction  of  his  blood,  as  well  as  he  that  dies 
without  relations.  The  inheritable  quality  is  expunged  in 
one  inftance,  and  expires  in  the  other ;  or,  as  the  doctrine  of 
efcheats  is  very  fully  expreiTed  in  Fleta e,  "  domlnus  capitalis 
<(  feodi  loco  haeredis  habetur,  quoties  per  defetlum  vel  deliclum 
tf  extinguitur  fanguis  tenentis." 

Escheats  therefore  arifing  merely  upon  the  deficiency  of 
the  blood,  whereby  the  defcent  is  impeded,  their  do£trine 
will  be  better  illuftrated  by  confidering  the  feveral  cafes 
wherein  hereditary  blood  may  be  deficient,  than  by  any  other 
method  whatfoever. 

1,  2,  3.  The  firft  three  cafes,  wherein  inheritable  blood 
is  wanting,  may  be  collected  from  the  rules  of  defcent  laid 
down  and  explained  in  the  preceding  chapter,  and  therefore 
will  need  very  little  illuftration  or  comment.  Firft,  when 
the  tenant  dies  without  any  relations  on  the  part  of  any  of 
his  anceftors  :  fecondly,  when  he  dies  without  any  relations 
on  the  part  of  thofe  anceftors  from  whom  his  eftate  de- 
fcended  :  thirdly,  when  he  dies  without  any  relations  of  the 
whole  blood.  In  two  of  thefe  cafes  the  blood  of  the  firft 
purchafor  is  certainly,  in  the  other  it  is  probably,  at  an  end ; 
and  therefore  in  all  of  them  the  law  directs,  that  the  land 
ftiall  efcheat  to  the  lord  of  the  fee  ;  for  the  lord  would  be 
manifeftly  prejudiced,  if,  contrary  to  the  inherent  condition 

d  Cp.  Litt.  1  j,  92.  e/.  6.c.  1. 

X  3  tacitly 
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tacitly  annexed  to  all  feuds,  any  perfon  fhould  be  fuffered  to 
fucceed  to  the  lands,  who  is  not  of  the  blood  of  the  firft 
feudatory,  to  whom  for  his  pcrfonal  merit  the  eftate  is  fup- 
pofed  to  have  been  granted  (3). 

4.  A  monster,  which  hath  not  the  fhape  of  mankind, 
but  in  any  part  evidently  bears  the  refemblance  of  the  brute 
creation,  hath  no  inheritable  blood,  and  cannot  be  heir  to 
any  land,  albeit  it  be  brought  forth  in  marriage :  but,  al- 
though it  hath  deformity  in  any  part  of  it's  body,  yet  if  it 
L  247  3  hath  human  fhape  it  may  be  heir f.  This  is  a  very  antient 
rule  in  the  law  of  England  g  j  and  it's  reafon  is  too  obvious, 
and  too  fhocking,  to  bear  a  minute  difcuffion.  The  Roman 
law  agrees  with  our  own  in  excluding  fuch  births  from  fuc- 
ceflions  h :  yet  accounts  them,  however,  children  in  fome 
refpe£ts,  where  the  parents,  or  at  leafl  the  father,  could  reap 
any  advantage  thereby  '  :  (as  the  jus  trium  liberorttm,  and  the 
like)  efteeming  them  the  misfortune,  rather  than  the  fault, 
of  that  parent.  But  our  law  will  not  admit  a  birth  of  this 
kind  to  be  fuch  an  ifTue,  as  fhall  entitle  the  hufband  to  be 
tenant  by  the  curtefy  u  ;  becaufe  it  is  not  capable  of  inherit- 
ing. And  therefore,  if  there  appears  no  other  heir  than  fuch 
a  prodigious  birth,  the  land  fhall  efcheat  to  the  lord. 

f  Co.  Litt.  7>  8.  liberos  connumerari  ;   et,ft  membra  fint 

E  Qui  contra  formam    humani  generis  inutilia   out    tortuofa,    non   tamen    eji 

converfo   more  procreantur,    nt  Ji   mulier  partus  monjlrofus.     Bra£t.  /.  I.  c.  6.  & 

tnonjlrofum    vel    prodigiofum     enixa    Jit,  I,  $.  tr.  5.  c.  30. 

inter    liberos    non    computentur.     Partus  h  Ff.  1.5.  14. 

tamen,    cui    natura    aliquantulum    addi-  l  Ff.  50.  16.  135.     Paul.  4-fent.  a. 

derit  -vel  diminuerit,  ut  ft  fex  -vcl  tantum  §  63. 

quatuor  digitos   habuerit,  bene  debet  inter  k  Co.  Litt.  29. 


(3)  In  the  great  cafe  of  Burgefs  v.  Wheate,  lord  chancellor 
Northington  determined,  contrary  to  the  learned  opinions  of  lord 
Mansfield  and  of  fir  Thomas  Clarke,  mafter  of  the  rolls,  whofe 
affillance  he  had  requefted,  that  where  a  cejluy  que  trujl  dies  without 
heirs,  the  trufl  does  not  efcheat  to  the  crown,  fo  that  the  lands  may 
be  recovered  in  a  court  of  equity  by  the  king,  but  that  the  truftee 
fhall  hold  them  for  his  own  benefit.     I  Bl.  Rep.  123. 

5.  Bastards 
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5.  Bastards  are  incapable  of  being  heirs.  Baftards,  by 
our  law,  are  fuch  children  as  are  not  born  either  in  lawful 
wedlock,  or  within  a  competent  time  after  it's  determination l. 
Such  are  held  to  be  nullius  jilii,  the  fons  of  nobody  ;  for  the 
maxim  of  law  is,  qui  ex  damnato  coitn  nafcuntur,  inter  liberos 
non  computantur  m.  Being  thus  the  fons  of  nobody,  they 
have  no  blood  in  them,  at  leaft  no  inheritable  blood  j  confe- 
quently,  none  of  the  blood  of  the  firft  purchafor  :  and  there-' 
fore,  if  there  be  no  other  claimant  than  fuch  illegitimate 
children,  the  land  mail  efcheat  to  the  lord  n.  The  civil  lav/ 
differs  from  ours  in  this  point,  and  allows  a  baftard  to  fuc~ 
ceed  to  an  inheritance,  if  after  it's  birth  the  mother  was  mar- 
ried to  the  father  ° :  and  alfo,  if  the  father  had  no  lawful 
wife  or  child,  then,  even  if  the  concubine  was  never  married 
to  the  father,  yet  (lie  and  her  baftard  fon  were  admitted  each 
to  one-twelfth  of  the  inheritance  p  :  and  a  baftard  was  like- 
wife  capable  of  fucceeding  to  the  whole  of  his  mother's  eftate,  r  248  1 
although  fhe  was  never  married  ;  the  mother  being  fufficiently 
certain,  though  the  father  is  not  q.  But  our  law,  in  favour  of 
marriage,  is  much  lefs  indulgent  to  baftards. 

There  is,  indeed,  one  inftance,  in  which  our  law  has 
fhewn  them  fome  little  regard ;  and  that  is  ufually  termed 
the  cafe  of  bajlarcl  eigne  and  mutter  pitifne.  This  happens 
when  a  man  has  a  baftard  fon,  and  afterwards  marries  the 
mother,  and  by  her  has  a  legitimate  fon,  who,  in  the  language 
of  the  law,  is  called  a  nwlier,  or,  as  Glanvil r  exprefies  it  in 
his  Latin,  jilius  mulieratus  ;  the  woman  before  marriage  being 
concubina>  and  afterwards  mulier.  Now  here  the  eldeft  fon  is 
baftard,  or  baftard  eigne  ;  and  the  younger  fon  is  legitimate, 
or  mulier  pitifne.  If  then  the  father  dies,  and  the  baftard  eigne 
enters  upon  his  land,  and  enjoys  it  to  his  death,  and  dies 
feifed  thereof,  whereby  the  inheritance  defcends  to  his  ifTue  ; 
in  this  cafe  the  mulier  puifne,  and  all  other  heirs,  (though 
minors,  feme-coverts,  or  under  any  incapacity  whatfoever,) 

1  See  Book  I.  ch.  16.  °  Nov.  89.  c.  8.  r  /.  7.  c.  1. 

m  Co.  Litt.  8.  P  Ibid.  e.  12. 

n  Finch,  law,  117.  <J  Cod.  6.  57.  5. 
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are  totally  barred  of  their  right s.  And  this,  1.  As  a  punifh- 
ment  on  the  mulier  for  his  negligence,  in  not  entering  during 
the  bajlard's  life,  and  evicting  him.  2,  Becaufe  the  law  will 
not  fuffer  a  man  to  be  baftardized  after  his  death,  who  en- 
tered as  heir  and  died  feifed,  and  fo  paffed  for  legitimate  in 
his  lifetime.  3.  Becaufe  the  canon  law  (following  the  civil) 
did  allow  fuch  baflard eigne  to  be  legitimate  on  the  fubfequent 
marriage  of  his  mother ;  and  therefore  the  laws  of  England 
(though  they  would  not  admit  either  the  civil  or  canon  law 
to  rule  the  inheritances  of  this  kingdom,  yet)  paid  fuch  a 
regard  to  a  perfon  thus  peculiarly  circumflanced,  that,  after 
the  land  had  defcended  to  his  iffue,  they  would  not  unravel 
the  matter  again,  and  fuffer  his  eftate  to  be  fhaken.  But  this 
indulgence  was  fhewn  to  no  other  kind  of  baflard  ;  for,  if 
the  mother  was  never  married  to  the  father,  fuch  baftard 
could  have  no  colourable  title  at  all*. 

As  baftards  cannot  be  heirs  themfelves,  fo  neither  can 
they  have  any  heirs  but  thofe  of  their  own  bodies.  For,  as 
all  collateral  kindred  confifts  in  being  derived  from  the  fame 
common  anceftor,  and  as  a  baftard  has  no  legal  anceflors,  he 
can  have  no  collateral  kindred ;  and,  confequently,  can 
have  no  legal  heirs,  but  fuch  as  claim  by  a  lineal  defcent 
from  himfelf.  And  therefore  if  a  baflard  purchafes  land 
and  dies  feifed  thereof  without  iffue,  and  inteflate,  the  land 
fhall  efcheat  to  the  lord  of  the  fee  u. 

6.  Aliens  t,  alfo,  are  incapable  of  taking  by  defcent,  or 
inheriting  w :  for  they  are  not  allowed  to  have  any  inheritable 
blood  in  them  ;  rather  indeed  upon  a  principle  of  national  or 
civil  policy,  than  upon  reafons  flridlly  feodal.  Though,  if 
lands  had  been  fuffered  to  fall  into  their  hands  who  owe  no 
allegiance  to  the  crown  of  England,  the  defign  of  introducing 
our  feuds,  the  defence  of  the  kingdom,  would  have  been 
defeated.  Wherefore,  if  a  man  leaves  no  other  relations  but 
aliens,  his  land  fhall  efcheat  to  the  lord. 

s  Litt.  §  399.     Co.  Liu.  244.  v  See  Book  I.  ch.  10. 

1  Litt.  §  400.  w  Co.  Litt.  8. 

u  Braft.  /.  3.  c.  7.     Co.  Litt.  344. 
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As  aliens  cannot  inherit,  fo  far  they  are  on  a  level  with 
baftards;  but  as  they  are  alio  difabled  to  hold  by  purchafe  x, 
they  are  under  flill  greater  difabilities.  And,  as  they  can 
neither  hold  by  purchafe,  nor  by  inheritance,  it  is  almoft 
fuperfluous  to  fay  that  they  can  have  no  heirs,  fince  they  can 
have  nothing  for  an  heir  to  inherit  j  but  fo  it  is  exprefsly 
holden  y,  becaufe  they  have  not  in  them  any  inheritable  blood. 

And  farther,  if  an  alien  be  made  a  denizen  by  the  king's 
letters  patent,  and  then  purchafes  lands,  (which  the  law 
allows  fuch  a  one  to  do,)  his  fon,  born  before  his  denization, 
fhall  not  (by  the  common  law)  inherit  thofe  lands  ;  but  a  fon 
born  afterwards  may,  even  though  his  elder  brother  be  living  j 
for  the  father,  before  denization,  had  no  inheritable  blood  to 
communicate  to  his  eldeft  fon  ;  but  by  denization  it  acquires  [  2C0  1 
an  hereditary  quality,  which  will  be  tranfmitted  to  his  fub- 
fequent  pofterity.  Yet  if  he  had  been  naturalized  by  act  of 
parliament,  fuch  eldeft  fon  might  then  have  inherited  ;  for 
that  cancels  all  defects,  and  is  allowed  to  have  a  retrofpe£tive 
energy,  which  fimple  denization  has  not  \ 

Sir  Edward  Coke  a  alfo  holds,  that  if  an  alien  cometh  into 
England,  and  there  hath  iflue  two  fons,  who  are  thereby  na- 
tural-born fubjects ;  and  one  of  them  purchafes  land,  and 
dies ;  yet  neither  of  thefe  brethren  can  be  heir  to  the  other. 
For  the  commune  vinculum,  or  common  flock  of  their  con- 
fanguinity,  is  the  father ;  and  as  he  had  no  inheritable  blood 
in  him,  he  could  communicate  none  to  his  fons ;  and,  when 
the  fons  can  by  no  poffibility  be  heirs  to  the  father,  the  one 
of  them  fhall  not  be  heir  to  the  other.  And  this  opinion  of 
his  feems  founded  upon  folid  principles  of  the  antient  law  : 
not  only  from  the  rule  before  cited b,  that  ce/luy,  que  doit 
inheriter  al  pere,  doit  inheriter  al  jits :  but  alfo  becaufe 
we  have  feen  that  the  only  feodal  foundation,  upon 
which  newly  purchafed  land  can  poflibly  defcend  to 
a    brother,   is    the    fuppofition    and    fi&ion   of  law,   that 

*  Co.  Litt.  1.  »  1  Inft.  8. 

y  Ibid.  1  Lev.  59.  b  See  pag.  243.  and  239. 

z  Co.  Litt,  129. 
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it  defcended  from  fome  one  of  his  anceftors ;  but  in  this 
cafe,  as  the  intermediate  anceftor  was  an  alien,  from  whom 
it  could  by  no  poffibility  defcend,  this  fhould  deftroy  the 
fuppofition,  and  impede  the  defcent,  and  the  land  fhould  be 
inherited  tit  feadum  jlricle  novum  ;  that  is,  by  none  but  the 
lineal  defcendants  of  the  purchasing  brother ;  and  on  failure 
of  them,  fhould  efcheat  to  the  lord  of  the  fee.  But  this 
opinion  hath  been  fince  over-ruled  c :  and  it  is  now  held  for 
law,  that  the  fons  of  an  alien  born  here,  may  inherit  to 
each  other ;  the  defcent  from  one  brother  to  another  being 
an  immediate  defcent d.  And  reafonably  enough  upon  the 
whole  j  for,  as  (in  common  purchafes)  the  whole  of  the 
fuppofed  defcent  from  indefinite  anceftors  is  but  fictitious,  ■ 
the  law  may  as  well  fuppofe  the  requifite  anceftor  as  fuppofe 
the  requifite  defcent. 

r  2ci  ]       It  is  alfo  enabled,  by  the  Statute  n  &  12  W.  III.  c.  6. 
that  all  perfons,  being  natural-born  fubje£ts  of  the  king,  may 
inherit  and  make  their  titles  by  defcent  from  any  of  their  an- 
ceftors lineal  or  collateral ;  although  their  father  or  mother, 
or  other  anceftor,  by,  from,  through,  or  under  whom  they 
derive  their  pedigrees,  were  born  out  of  the  king's  allegiance. 
But  inconveniences  were  afterwards   apprehended,  in  cafe 
perfons  fhould  thereby  gain  a  future  capacity  to  inherit,  who 
did  not  exift  at  the  death  of  the  perfon  laft  feifed.     As,  if 
Francis  the  elder  brother  of  John  Stiles  be  an  alien,  and 
Oliver  the  younger  be  a  natural-born  fubje£t,  upon  John's 
death   without   iflue  his  lands  will  defcend  to  Oliver   the 
younger   brother:  now,  if  afterwards    Francis  has  a  child 
born  in  England,  it  was  feared  that,  under  the  ftatute  of 
king  William,  this  new-born  child  might  defeat  the  eftate  of 
his  uncle  Oliver.     Wherefore  it  is  pi^ovided,  by  the  ftatute 
25  Geo.  II.  c.  39.  that  no  right  of  inheritance  fhall  accrue 
by  virtue  of  the  former  ftatute  to  any  perfons  whatfoever, 
unlefs  they  are  in  being  and  capable  to  take  as  heirs  at  the 
death  of  the  perfon  laft  feifed  : — with  an  exception  however 

c  1  Ventr,  413.     1  Lev.  59,    1  Sid.  193.  "  See  pag.  Z26, 
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to  the  cafe,  where  lands  fhall  defcend  to  the  daughter  of  an 
alien ;  which  defcent  fhall  be  diverted  in  favour  of  an  after- 
born  brother,  or  the  inheritance  fhall  be  divided  with  an 
after-born  filter  or  fillers,  according  to  the  ufual  rule A  of 
defcents  by  the  common  law. 

7.  By  attainder  alfo,  for  treafon  or  other  felony,  the  blood 
of  the  perfon  attainted  is  fo  corrupted,  as  to  be  rendered  no 
longer  inheritable. 

Great  care  rauft  be  taken  to  diftinguifh  between  for- 
feiture of  lands  to  the  king,  and  this  fpecies  of  efcheat  to  the 
lord  ;  which,  by  reafon  of  their  fimilitude  in  fome  circum- 
flances,  and  becaufe  the  crown  is  very  frequently  the  im- 
mediate lord  of  the  fee,  and  therefore  entitled  to  both,  have 
been  often  confounded  together.  Forfeiture  of  lands,  and  of 
whatever  elfe  the  offender  pofTeffed,  was  the  do£lrine  of  the  r  2C2  1 
old  Saxon  law e,  as  a  part  of  punifhment  for  the  offence  \ 
ami  does  not  at  all  relate  to  the  feodal  fyftem,  nor  is  the  con- 
fequence  of  any  figniory  or  lordlhip  paramount f :  but,  being 
a  prerogative  veiled  in  the  crown,  was  neither  fuperfeded 
nor  diminifhed  by  the  introduction  of  the  Norman  tenures  ; 
a  fruit  and  confequence  of  which,  efcheat  mufl  undoubtedly 
be  reckoned.  Efcheat  therefore  operates  in  fubordination 
to  this  more  antient  and  fuperior  law  of  forfeiture. 

The  doctrine  of  efcheat  upon  attainder,  taken  fingly,  is 
this :  that  the  blood  of  the  tenant,  by  the  commiflion  of  any 
felony,  (under  which  denomination  all  treafons  were  formerly 
comprized  s,)  is  corrupted  and  flained,  and  the  original  do- 
nation of  the  feud  is  thereby  determined,  it  being  always 
granted  to  the  vafal  on  the  implied  condition  of  dum  bene  fe 
gejferit.  Upon  the  thorough  demonflration  of  which  guilt, 
by  legal  attainder,  the  feodal  covenant  and  mutual  bond  of 
fealty  are  held  to  be  broken,  the  eflate  inflantly  falls  back 
from  the  offender  to  the  lord  of  the  fee,  and  the  inheritable 

d    See  pag.  208  and  214:  e  3  foft.  ^,  stat.  25  Edw.  III.  c.  2. 

e  LL.  Aelfred.  c.  4.  LL.  Canut,  c.  54.      §  IZ. 
f  2  Inft.  64.     Salk.  85. 
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quality  of  his  blood  is  extinguifhed  and  blotted  out  for  ever. 
In  this  fituation  the  law  of  feodal  efcheat  was  brought  into 
England  at  the  conquefl  j  and  in  general  fuperadded  to  the 
antient  law  of  forfeiture.     In  confequence  of  which  corrup- 
tion and   extinction    of   hereditary   blood,    the  land  of  all 
felons  would  immediately  reveft  in  the  lord,  but  that  the 
fuperior  law  of  forfeiture  intervenes,  and  intercepts  it  in  it's 
paflage :  in  cafe  of  treafon,  for  ever  ;  in  cafe  of  other  felony, 
for  only  a  year  and  a  day  ;  after  which  time  it  goes  to  the 
lord  in  a  regular  courfe  of  efcheat h,  as  it  would  have  done 
to  the  heir  of  the  felon  in  cafe  the  feodal  tenures  had  never 
been  introduced.     And  that  this  is  the  true  operation  and 
genuine  hiftory  of  efcheats  will  mod  evidently  appear  from 
this  incident  to  gavelkind  lands  (which  feems  to  be  the  old 
Saxon  tenure),  that  they  are  in  no  cafe  fubjecT:  to  efcheat 
for  felony,  though  they  are  liable  to  forfeiture  for  treafon '. 

[  2?3  ]  As  a  confequence  of  this  doctrine  of  efcheat,  all  lands  of 
inheritance  immediately  reverting  in  the  lord,  the  wife  of  the 
felon  was  liable  to  lofe  her  dower,  till  the  ftatute  1  Edw.  VI. 
c.  12.  enacted,  that  albeit  any  perfon  be  attainted  of  mifpri- 
fion  of  treafon,  murder,  or  felony,  yet  his  wife  ihall  enjoy 
her  dower.  But  fhe  has  not  this  indulgence  where  the  an- 
tient law  of  forfeiture  operates,  for  it  is  exprefsly  provided 
by  the  ftatute  5  &  6  Edw.  VI.  c.  1 1 .  that  the  wife  of  one 
attaint  of  high  treafon  ihall  not  be  endowed  at  all. 

Hitherto  we  have  only  fpoken  of  eflates  veiled  in  the 
offender,  at  the  time  of  his  offence  or  attainder.  And  here 
the  law  of  forfeiture  flops ;  but  the  law  of  efcheat  purfues 
the  matter  flill  farther.  For  the  blood  of  the  tenant  being 
utterly  corrupted  and  extinguifhed,  it  follows  not  only  that 
all  that  he  now  has  fhall  efcheat  from  him,  but  alfo  that  he 
fhall  be  incapable  of  inheriting  any  thing  for  the  future. 
This  may  farther  illuflrate  the  diflincflion  between  forfeiture 
and  efcheat.  If  therefore  a  father  be  feifed  in  fee,  and  the 
fon  commits  treafon  and  is  attainted,  and  then  the  father 
h  %  Inft.  36.  »  Somner.  55.    Wright,  Ten.  118. 
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dies:  here  the  lands  (hall  efcheat  to  the  lord ;  becaufe  the 
fon,  by  the  corruption  of  his  blood,  is  incapable  to  be  heir, 
and  there  can  be  no  other  heir  during  his  life  ;  but  nothing 
fhall  be  forfeited  to  the  king,  for  the  fon  never  had  any  in- 
tereit  in  the  lands  to  forfeit  k.  In  this  cafe  the  efcheat  ope- 
rates, and  not  the  forfeiture;  but  in  the  following  inftance 
the  forfeiture  works,  and  not  the  efcheat.  As  where  a  new 
felony  is  created  by  acl;  of  parliament,  and  it  is  provided  (as 
is  frequently  the  cafe)  that  it  fhall  not  extend  to  corruption 
of  blood  •,  here  the  lands  of  the  felon  (hall  not  efcheat  to  the 
lord,  but  yet  the  profits  of  them  fhali  be  forfeited  to  the  king 
for  a  year  and  a  day,  and  fo  long  after  as  the  offender  lives '. 

There  is  yet  a  farther  confequence  of  the  corruption  and 
extinction  of  hereditary  blood,  which  is  this :  that  the  perfon 
attainted  fhall  not  only  be  incapable  himfelf  of  inheriting,  [  254  1 
or  tranfmitting  his  own  property  by  heirfhip,  but  fhall  alfo 
obftru£t  the  defcent  of  lands  or  tenements  to  his  pofterity,  in 
all  cafes  where  they  are  obliged  to  derive  their  title  through 
him  from  any  remoter  anceftor.  The  channel  which  con- 
veyed the  hereditary  blood  from  his  anceftors  to  him,  is  not 
only  exhaufled  for  the  prefent,  but  totally  dammed  up  and 
rendered  impervious  for  the  future.  This  is  a  refinement 
upon  the  antient  law  of  feuds,  which  allowed  that  the  grand- 
fon  might  be  heir  to  his  grandfather,  though  the  fon  in  the 
intermediate  generation  was  guilty  of  felony  m.  But,  by  the 
law  of  England,  a  man's  blood  is  fo  univerfally  corrupted 
by  attainder,  that  his  fons  can  neither  inherit  to  him  nor  to 
any  other  anceftors  a,  at  lead  on  the  part  of  their  attainted 
father. 

This  corruption  of  blood  cannot  be  abfolutely  removed 
but  by  authority  of  parliament.  The  king  may  excufe  the 
public  punifliment  of  an  offender ;  but  cannot  abolifh  the 
private  right,  which  has  accrued  or  may  accrue  to  individuals 
as  a  confequence  of  the  criminal's  attainder.  He  may  remit 
a  forfeiture,  in  which  the  intereft  of  the  crown  is  alone  con- 

k  Co  Litt.  13.  ra  Van  Leeuwen  in  i  Feud.  $1. 

1  3  Inft.  47.  »  Co.  Litt.  391. 
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cerned  ;  but  he  cannot  wipe  away  the  corruption  of  blood ; 
for  therein  a  third  perfon  hath  an  intereft,  the  lord  who 
claims  by  efcheat.  If  therefore  a  man  hath  a  fon,  and  is  at- 
tainted, and  afterwards  pardoned  by  the  king ;  this  fon  can 
never  inherit  to  his  father,  or  father's  anceftors ;  becaufe  his 
paternal  blood,  being  once  thoroughly  corrupted  by  his  fa- 
ther's attainder,  muft  continue  fo  :  but  if  the  fon  had  been 
born  after  the  pardon,  he  might  inherit ;  becaufe  by  the  par- 
don the  father  is  made  a  new  man,  and  may  convey  new 
inheritable  blood  to  his  after-born  children  o. 

Herein  there  is  however  a  difference  between  aliens  and 
perfons  attainted.  Of  aliens,  who  could  never  by  any  poffi- 
bility  be  heirs,  the  law  takes  no  notice :  and  therefore  we  have 
[  255  ]  feen,  that  an  alien  elder  brother  fhall  not  impede  the  defcent 
to  a  natural-born  younger  brother.  But  in  attainders  it  is 
otherwife :  for  if  a  man  hath  iffue  a  fon,  and  is  attainted, 
and  afterwards  pardoned,  and  then  hath  iffue  a  fecond  fon, 
and  dies ;  here  the  corruption  of  blood  is  not  removed  from 
the  eldeft,  and  therefore  he  cannot  be  heir ;  neither  can  the 
youngeft  be  heir,  for  he  hath  an  elder  brother  living,  of 
whom  the  law  takes  notice,  as  he  once  had  a  poffibility  of 
being  heir :  and  therefore  the  younger  brother  fhall  not  in- 
herit, but  the  land  fhall  efcheat  to  the  lord :  though  had  the 
elder  died  without  iffue  in  the  life  of  the  father,  the  younger 
fon  born  after  the  pardon  might  well  have  inherited,  for  he 
hath  no  corruption  of  blood p.  So  if  a  man  hath  iffue 
two  fons,  and  the  elder  in  the  lifetime  of  the  father  hath 
iffue,  and  then  is  attainted  and  executed,  and  afterwards 
the  father  dies,  the  lands  of  the  father  fhall  not  defcend 
to  the  younger  fon :  for  the  fffue  of  the  elder,  which  had 
once  a  poffibility  to  inherit,  fhall  impede  the  defcent  to  the 
younger,  and  the  land  fhall  efcheat  to  the  lord  q.  Sir  Ed- 
ward Coke  in  this  cafe  allows r,  that  if  the  anceftor  be  at- 
tainted, his  fons  born  before  the  attainder  may  be  heirs  to 
each  other ;  and  diftinguifhes  it  from  the  cafe  of  the  fons 
of  an  alien,  becaufe  in  this  cafe  the  blood  was  inheritable 

f  Co.  Litt.  39Z.  p  Ibid.  8.  1  Dyer,  48.  r  Co.  Lift.  8. 

when 
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when  imparted  to  them  from  the  father ;  but  he  makes  a 
doubt  (upon  the  principles  before  mentioned,  which  are 
now  ovei'-ruled s)  whether  fons,  born  after  the  attainder,  can 
inherit  to  each  other,  for  they  never  had  any  inheritable 
blood  in  them. 

Upon  the  whole  it  appears,  that  a  perfon  attainted  is 
neither  allowed  to  retain  his  former  eftate,  nor  to  inherit 
any  future  one,  nor  to  tranfmit  any  inheritance  to  his  iffue, 
either  immediately  from  himfe.lf,  or  mediately  through  him- 
felf  from  any  remoter  anceftor  \  for  his  inheritable  blood, 
which  is  neceflary  either  to  hold,  to  take,  or  to  tranfmit 
any  feodal  property,  is  blotted  out,  corrupted,  and  extin- 
guifhed  for  ever :  the  confequence  of  which  is,  that  eftates 
thus  impeded  in  their  defcent,  refult  back  and  efcheat  to 
the  lord. 

This  corruption  of  blood,  thus  arifing  from  feodal  prin-  [  256  ~\ 
ciples,  but  perhaps  extended  farther  than  even  thofe  prin- 
ciples will  warrant,  has  been  long  looked  upon  as  a  pecu- 
liar hardfhip :  becaufe  the  oppreflive  part  of  the  feodal 
tenures  being  now  in  general  abolifhed,  it  feems  unreason- 
able to  referve  one  of  their  moll  inequitable  confequences  j 
namely,  that  the  children  fhould  not  only  be  reduced  to 
prefent  poverty  (which,  however  fevere,  is  fufficiently  jus- 
tified upon  reafons  of  public  policy),  but  alfo  be  laid  under 
future  difficulties  of  inheritance,  on  account  of  the  guilt  of 
their  anceftors.  And  therefore  in  mod  (if  not  all)  of  the  new 
felonies  created  by  parliament  fince  the  reign  of  Henry  the 
eighth,  it  is  declared,  that  they  (hall  not  extend  to  any  cor- 
ruption of  blood  :  and  by  the  Statute  7  Ann.  c.  21.  (the  oper- 
ation of  which  is  postponed  by  the  Statute  17  Geo.  II.  c.  39.) 
it  is  cnaded,  that  after  the  death  of  the  late  pretender,  and 
his  fons,  no  attainder  for  treafon  Shall  extend  to  the  disin- 
heriting any  heir,  nor  the  prejudice  of  any  perfon,  other 
than  the  offender  himfelf :  which  provisions  have  indeed 
carried  the  remedy  farther  than  was  required  by  the  hard- 

f  xHal,  PtC.  357, 

fhip 
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fhip  above  complained  of ;  which  is  only  the  future  obftruc- 
tion  of  defcents,  where  the  pedigree  happens  to  be  deduced 
through  the  blood  of  an  attainted  anceftor. 

Before  I  conclude  this  head  of  efcheat,  I  muft  men- 
tion one  lingular  inftance  in  which  lands  held  in  fee-fimple 
are  not  liable  to  efcheat  to  the  lord,  even  when  their  owner 
is  no  more,  and  hath  left  no  heirs  to  inherit  them.  And 
this  is  the  cafe  of  a  corporation  ;  for  if  that  comes  by  any 
accident  to  be  diffolved,  the  donor  or  his  heirs  fhall  have 
the  land  again  in  reverfion,  and  not  the  lord  by  efcheat ; 
which  is  perhaps  the  only  inftance  where  a  reverfion  can  be 
expectant  on  a  grant  in  fee-firnple  abfolute.  But  the  law, 
we  are  told  l,  doth  tacitly  annex  a  condition  to  every  fuch 
gift  or  grant,  that  if  the  corporation  be  diffolved,  the  donor 
or  grantor  fhall  re-enter  ;  for  the  caufe  of  the  gift  or  grant 
[  257  ]  faileth.  This  is  indeed  founded  upon  the  felf-fame  principle 
as  the  law  of  efcheat ;  the  heirs  of  the  donor  being  only  fub- 
ilituted  inftead  of  the  chief  lord  of  the  fee  :  which  was  for- 
merly very  frequently  the  cafe  in  fubinfeudations,  or  alien- 
ations of  lands  by  a  vafal  to  be  holden  as  of  himfelf,  till  that 
practice  was  reftrained  by  the  ftatute  of  quia  emptores, 
18  Edw.  I.  ft.  1.,  to  which  this  very  fingular  inftance  ftill  in 
fome  degree  remains  an  exception. 

There  is  one  more  incapacity  of  taking  by  defcent, 
which,  not  being  productive  of  any  efcheat,  is  not  ftrictlv  re- 
ducible to  this  head,  and  yet  muft  not  be  paffed  over  in  fiience. 
It   is    enacted  by  the   ftatute  11  &  12  Will.  III.  c.  4.  (3). 

'  Co.  Litt.  13. 


(3)  This  aft  was  repealed  by  the  18  Geo.  III.  c.  6.  fo  far  as 
to  permit  fuch  Roman  catholics  to  inherit  real  property,  as  would 
take  the  oath  of  allegiance  prefcribed  in  the  ftatute  ;  which  is  the 
fame  oath  that  is  directed  to  be  taken  by  the  31  Geo.  III.  c.  32  ; 
which  has  repealed  all  the  other  odious  reftridtions  upon  thofe  who 
profefs  the  Roman  catholic  religion. 

that 
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that  every  papift  who  (hall  not  abjure  the  errors  of  his  reli- 
gion by  taking  the  oaths  to  the  government,  and  making  the 
declaration  againft  tranfubftantiation,  within  fix  months  after 
he  has  attained  the  age  of  eighteen  years,  (hall  be  incapable 
of  inheriting,  or  taking,  by  defcent  as  well  as  purchafe,  any 
real  eftates  whatfoever ;  and  his  next  of  kin,  being  a  proteft- 
ant,  lhall  hold  them  to  his  own  ufe  till  fuch  time  as  he 
complies  with  the  terms  impofed  by  the  a£t.  This  incapacity 
is  merely  perfonal ;  it  aft'e&s  himfelf  only,  and  does  not  de- 
ftroy  the  inheritable  quality  of  his  blood,  fo  as  to  impede  the 
defcents  to  others  of  his  kindred.  In  like  manner  as,  even  in 
the  times  of  popery,  one  who  entered  into  religion,  and  be- 
came a  monk  profefled,  was  incapable  of  inheriting  lands, 
both  in  our  own  u  and  the  feodal  law ;  eo  quod  defiit  ejfe  miles 
feculi  quifaElus  efl  miles  Chrijli  :  nee  beneficium  pertinet  ad  eum 
qui  non  debet  gerere  ojjiiicim  w.  But  yet  he  was  accounted  only 
civiliter  mortuus ;  he  did  not  impede  the  defcent  to  others, 
but  the  next  heir  was  entitled  to  his  or  his  anceftor's  eftate. 

These  are  the  feveral  deficiencies  of  hereditary  blood, 
recognized  by  the  law  of  England  ;  which,  fo  often  as  they 
happen,  occafion  lands  to  efcheat  to  the  original  proprietary 
or  lord. 

u  Go.  Litt.  13a.  w  a  Feud.  21. 
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CHAPTER    THE    SIXTEENTH. 

of  TITLE  by  OCCUPANCY. 


fACCUPANCY  is  the  taking  pofTeflion  of  thofe  things 
^-^  which  before  belonged  to  nobody.  This,  as  we  have 
feen a,  is  the  true  ground  and  foundation  of  all  property,  or 
of  holding  thofe  things  in  feveralty,  which  by  the  law  of 
nature,  unqualified  by  that  of  fociety,  were  common  to  all 
mankind.  But  when  once  it  was  agreed  that  every  thing 
capable  of  ownerfhip  fliould  have  an  owner,  natural  reafon 
fuggefled,  that  he  who  could  firft  declare  his  intention  of 
appropriating  any  thing  to  his  own  ufe,  and,  in  confequence 
of  fuch  intention,  actually  took  it  into  pofTeflion,  fliould 
thereby  gain  the  abfolute  property  of  it ;  according  to  that 
rule  of  the  law  of  nations,  recognized  by  the  laws  of  Rome  b, 
quod  nullius  ejli  id  ratione  naturali  occupanti  conceditur. 

This  right  of  occupancy,  fo  far  as  it  concerns  real  pro- 
perty, (for  of  perfonal  chattels  I  am  not  in  this  place  to 
fpeak,)  hath  been  confined  by  the  laws  of  England  within  a 
very  narrow  compafs ;  and  was  extended  only  to  a  fingle  in- 
flance :  namely,  where  a  man  was  tenant  pur  aider  vie,  or 
had  an  eftate  granted  to  himfelf  only  (without  mentioning  his 
heirs)  for  the  life  of  another  man,  and  died  during  the  life  of 
cejluy  que  vie,  or  him  by  whofe  life  it  was  holden  ;  in  this  cafe 
he  that  could  firft  enter  on  the  land  might  lawfully  retain  the 
pofTeflion,  fo  long  as  cejluy  que  vie  lived,  by  right  of  occupancy c. 


See  pag.  3  &  8.  c  Co.  Litt.  41, 

Ff.  41.  I.  3. 

This 
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This  feems  to  have  been  recurring  to  firft  principles,  and 
calling  in  the  law  of  nature  to  afcertain  the  property  of  the 
land,  when  left  without  a  legal  owner.  For  it  did  not  revert 
to  the  grantor,  though  it  formerly  d  was  fuppofed  fo  to  do  j  for 
he  had  parted  with  all  his  intereft,  fo  long  as  cejluy  que  vie 
lived :  it  did  not  efcheat  to  the  lord  of  the  fee,  for  all 
efcheats  mull  be  of  the  abfolute  entire  fee,  and  not  of  any 
particular  eftate  carved  out  of  it :  much  lefs  of  fo  minute 
a  remnant  as  this :  it  did  not  belong  to  the  grantee ;  for 
he  was  dead  :  it  did  not  defcend  to  his  heirs  ;  for  there  were 
no  words  of  inheritance  in  the  grant :  nor  could  it  veft  in 
his  executors  ;  for  no  executors  could  fucceed  to  a  free- 
hold. Belonging  therefore  to  nobody,  like  the  haereditas 
jacens  of  the  Romans,  the  law  left  it  open  to  be  feifed  and 
appropriated  by  the  firft  perfon  that  could  enter  upon  it, 
during  the  life  of  cejluy  que  vie,  under  the  name  of  an  occu- 
pant. But  there  was  no  right  of  occupancy  allowed,  where 
the  king  had  the  reverfion  of  the  lands :  for  the  reverfioner 
hath  an  equal  right  with  any  other  man  to  enter  upon  the  va- 
cant poffeflion,  and  where  the  king's  title  and  a  fubject's  con- 
cur, the  king's  fhall  be  always  preferred  :  againft  the  king 
therefore  there  could  be  no  prior  occupant,  becaufe  nullum 
tempus  occurrit  regie.  And,  even  in  the  cafe  of  a  fubjecr,  had 
the  eftate  pur  outer  vie  been  granted  to  a  man  and  his  heirs 
during  the  life  of  cejluy  que  vie,  there  the  heir  might,  and 
ftill  may,  enter  and  hold  poffeflion,  and  is  called  in  law  a 
Jpecial  occupant :  as  having  a  fpecial  exclusive  right,  by  the 
terms  of  the  original  grant,  to  enter  upon  and  occupy  this 
haereditas  jacens,  during  the  refidue'of  the  eftate  granted  : 
though  fome  have  thought  him  fo  called  with  no  very  great 
propriety  f ;  and  that  fuch  eftate  is  rather  a  defcendible  free- 
hold. But  the  title  of  common  occupancy  is  now  reduced 
almoft  to  nothing  by  two  Itatutes :  the  one  29  Car.  II.  c.  3. 
which  enacts  (according  to  the  antient  rule  of  law g)  that 

d  Bra&.  /.  2.  e.g.  I.4.  tf,$.  e.  9.  §  4.  f  Vaugh.  401, 

Flet.  /.  3.  e.  12.  §  6.  l.$.  c.  5.  §  15.  e  Braft.  ibid,     Flet.  ibid. 

c  Co.  Litt.  41, 
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where  there  is  no  fpecial  occupant  ( i ),  in  whom  the  eftatc 
may  veft,  the  tenant  pur  aater  vie  may  devife  it  by  will,  or 
it  fhall  go  to  the  executors  or  adminiftrators,  and  be  aflets  in 
C  26°  ]  their  hand  for  payment  of  debts:  the  other  that  of  14  Geo.  II. 
c.  20.  which  ena£ts,  that  the  furplus  of  fuch  eftate  pur 
aider  vie,  after  payment  of  debts,  fhall  go  in  a  courfe  of 
diftribution  like  a  chattel-intereft. 

By  thefe  two  ftatutes  the  title  of  common  occupancy  is  ut- 
terly extinct  and  abolifhed  ;  though  that  of  fpecial  occupancy 
by  the  heir  at  law  continues  to  this  day  ;  fuch  heir  being 
held  to  fucceed  to  the  anceftor's  eftate,  not  by  defcent,  for 
then  he  muft  take  an  eftate  of  inheritance,  but  as  an  occu- 
pant fpecially  marked  out  and  appointed  by  the  original  grant. 
But,  as  before  the  ftatutes  there  could  no  common  occupancy 
be  had  of  incorporeal  hereditaments,  as  of  rents,  tithes,  ad- 
vowfons,  commons,  or  the  like g,  (becaufe,  with  refpe£t  to 
them,  there  could  be  no  actual  entry  made,  or  corporal  fei- 
fin  had }  and  therefore  by  the  death  of  the  grantee  pur  auter 
vie  a  grant  of  fuch  hereditaments  was  entirely  determined,) 
fo  now,  I  apprehend,  notwithftanding  thefe  ftatutes,  fuch 
grant  would  be  determined  likewife ;  and  the  hereditaments 
would  not  be  devifable,  nor  veft  in  the  executors,  nor  go  in 
a  courfe  of  diftribution.  For  thefe  ftatutes  muft  not  be 
conftrued  fo  as  to  create  any  new  eftate,  or  keep  that  alive 
which  by  the  common  law  was  determined,  and  thereby  to 
defer  the  grantor's  reverfion ;  but  merely  to  difpofe  of  an 
intereft  in  being,  to  which  by  law  there  was  no  owner,  and 

6  Co.  Litt.  41.      Vaugh.  201. 


( i )  The  meaning  of  the  ftatute  feems  to  be  this,  that  every 
eftate  pur  auter  vie,  whether  there  is  a  fpecial  occupant  or  not, 
may  be  devifed  like  other  eftates  in  land,  by  a  will  attefted  by 
three  witnefles. 

If  not  devifed,  and  there  is  a  fpecial  occupant,  then  it  is  aflets 
by  defcent  in  the  hands  of  the  heir  ;  if  there  is  no  fpecial  occu- 
pant, then  it  pafles  like  perfonal  property  to  executors  and  admi- 
niftrators, and  fhall  be  aflets  in  their  hands. 

which 


Ch.  16.  of  Things,  260 

which  therefore  was  left  open  to  the  firft  occupant  (2). 
When  there  is  a  refidue  left,  the  ftatutes  give  it  to  the  exe- 
cutors and  adminiftrators,  inftead  of  the  firft  occupant ;  but 
they  will  not  create  a  refidue,  on  purpofe  to  give  it  to  either  h. 
They  only  meant  to  provide  an  appointed  inftead  of  a  cafual, 
a  certain  inftead  of  an  uncertain,  owner  of  lands  which  be~ 
fore  were  nobody's  ;  and  thereby  to  fupply  this  cafus  omijfus, 
and  render  the  difpofition  of  law  in  all  refpects  entirely 
uniform  j  this  being  the  only  inftance  wherein  a  title  to  a 
real  eftate  could  ever  be  acquired  by  occupancy. 

This,  I  fay,  was  the  only  inftance  ;  for  I  think  there  can  [  261  ] 
be  no  other  cafe  devifed,  wherein  there  is  not  fome  owner  of 
the  land  appointed  by  the  law.     In  the  cafe  of  a  fole  cor- 
poration,  as  a  parfon  of  a  church,  when  he  dies  or  refigns, 
though  there  is  no  atlual  owner  of  the  land  till  a  fucceflor  be 

h    But  fee  now  the  ftatute  5  Geo.  III.  or    other    incorporeal    hereditament?, 

c.  17.   which  makes  leafes  for  one,  two,  as  good  and  effectual  to  all  intents  and 

or  three  lives,  by  ecclefiajlkal  perfons  or  purfofcs    as   lesfes  of    corporeal  pof- 

any   eleemofyr.ary   corporation,  of  tithes  feflions. 


(2)  Lord-keeper  Harcourt  has  declared,  there  is  no  difference 
fince  the  29  Car.  II.  c.  3.  between  a  grant  of  corporeal  and  in- 
corporeal hereditaments  pur  auter  vie ;  for  by  that  ftatute  every 
eftate  pur  auter  vie  is  made  devifable,  and  if  not  devifed,  it  {hall  be 
aflets  in  the  hands  of  the  heir,  if  limited  to  the  heir  ;  if  not  limited 
to  the  heir,  it  (hall  go  to  the  executors  or  adminiftrators  of  the 
grantee,  and  be  aflets  in  their  hands  ;  and  the  ftatute,  in  the  cafe 
of  rents  and  other  incorporeal  hereditaments,  does  not  enlarge, 
but  only  preferve  the  eftate  of  the  grantee.  3  P.  Wms.  264. 
In  p.  113.  ante,  it  is  faid,  that  an  eftate  pur  auter  vie  cannot  be 
entailed  ;  yet  if  fuch  an  eftate  be  limited  to  A  in  tail,  with  re- 
mainder to  B,  thefe  limitations  are  defignations  of  the  perfons 
who  (hall  take  as  fpecial  occupants  ;  but  any  alienation  of  the 
quafi  tenant  in  tail  will  bar  the  intereft  of  him  in  remainder.  See 
3  Cox,  P.  Wms.  266.  and  6  T.  R.  293.  where  it  appears  to  have 
been  the  opinien  of  lord  Northington  and  lord  Kenyon  that  the 
tenant  in  tail  of  an  eftate  pur  auter  vie  may  bar  the  remainders 
over  by  his  will  alone. 

Y  3  appointed, 
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appointed,  yet  there  is  a  legal,  potential  ownerfhip,  fubfifling 
in  contemplation  of  law ;  and  when  the  fucceffor  is  appointed, 
his  appointment  {hall  have  a  retrofpe£l  and  relation  back- 
wards, fo  as  to  entitle  him  to  all  the  profits  from  the  inftant 
that  the  vacancy  commenced.  And,  in  all  other  inftances, 
when  the  tenant  dies  inteftate,  and  no  other  owner  of  the 
lands  is  to  be  found  in  the  common  courfe  of  defcents,  there 
the  lawvefts  an  ownerfhip  in  the  king,  or  in  the  fubordinate 
lord  of  the  fee,  by  efcheat. 

So  alfo  in  fome  cafes,  where  the  laws  of  other  nations  give 
a  right  by  occupancy,  as  in  lands  newly  created,  by  the  rifing 
of  an  ifland  in  the  fea  or  in  a  river,  or  by  the  alluvion  or 
dereliction  of  the  waters ;  in  thefe  inftances  the  law  of 
England  affigns  them  an  immediate  owner.  For  Bracton  tells 
us ',  that  if  an  ifland  arife  in  the  middle  of  a  river,  it  belongs 
in  common  to  thofe  who  have  lands  on  each  fide  thereof ; 
but  if  it  be  nearer  to  one  bank  than  the  other,  it  belongs  only 
to  him  who  is  proprietor  of  the  neareft  fhore  :  which  is 
agreeable  to,  and  probably  copied  from,  the  civil  law  k.  Yet 
this  feems  only  to  be  reafonable,  where  the  foil  of  the  river 
is  equally  divided  between  the  owners  of  the  oppofite  fhores; 
for  if  the  whole  foil  is  the  freehold  of  any  one  man,  as  it 
ufually  is  whenever  a  feveral  fifhery  is  claimed ',  there  it 
feems  juft  (and  fo  is  the  conltant  practice)  that  the  eyotts  or 
little  iflands,  arifing  in  any  part  of  the  river,  ihall  be  the 
property  of  him  who  owneth  the  pifcary  and  the  foil.  How- 
ever, in  cafe  a  new  ifland  rife  in  the  fea,  though  the  civil 
law  gives  it  to  the  firft  occupant  m,  yet  ours  gives  it  to  the 
T  262  1  k*ng  n*  Anc*  as  t0  lands  gained  from  the  fea,  either  by 
alluvion,  by  the  warning  up  of  fand  and  earth,  fo  as  in  time 
to  make  terra  firma  :  or  by  dereliBion,  as  when  the  fea  fhrinks 
back  below  the  ufual  water-mark  ;  in  thefe  cafes  the  law  is 
held  to  be,  that  if  this  gain  be  by  little  and  little,  by  fmall 
and  imperceptible  degrees,  it  fhall  go  to  the  owner  of  the 

k   Injl.  2.  I.  %Z.  n    Bu|ct%  U  2#   (t  2>       Calljs     0{    fewer«, 
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land  adjoining  °.  For  de  minimis  non  curat  lex  :  and,  befides, 
thefe  owners,  being  often  lofers  by  the  breaking  in  of  the 
fea,  or  at  charges  to  keep  it  out,  this  poffible  gain  is  there- 
fore a  reciprocal  confideration  for  fuch  poffible  charge  or 
lofs.  But  if  the  alluvion  or  dereliction  be  fudden  and  con- 
fiderable,  in  this  cafe  it  belongs  to  the  king  ;  for,  as  the  king 
is  lord  of  the  fea,  and  fo  owner  of  the  foil  while  it  is  covered 
with  water,  it  is  but  reafonable  he  fhould  have  the  foil, 
when  the  water  has  left  it  dry p.  So  that  the  quantity  of 
ground  gained,  and  the  time  during  which  it  is  gaining,  are 
what  make  it  either  the  king's  or  the  fubje£t's  property.  In 
the  fame  manner  if  a  river,  running  between  twolordfhips, 
by  degrees  gains  upon  the  one,  and  thereby  leaves  the  other 
dry ;  the  owner  who  lofes  his  ground  thus  imperceptibly 
has  no  remedy :  but  if  the  courfe  of  the  river  be  changed  by 
a  fudden  and  violent  flood,  or  other  hafty  means,  and  thereby 
a  man  lofes  his  ground,  it  is  faid  that  he  fhall  have  what 
the  river  has  left  in  any  other  place,  as  a  recompence  for 
this  fudden  lofs <!.  And  this  law  of  alluvions  and  derelictions, 
with  regard  to  rivers,  is  nearly  the  fame  in  the  imperial 
law  r  5  from  whence  indeed  thofe  our  determinations  feem 
to  have  been  drawn  and  adopted :  but  we  ourfelves,  as 
iflanders,  have  applied  them  to  marine  increafes  ;  and  have 
given  our  fovereign  the  prerogative  he  enjoys,  as  well  upon 
the  particular  reafons  before  mentioned,  as  upon  this  other 
general  ground  of  prerogative,  which  was  formerly  re- 
marked s,  that  whatever  hath  no  other  owner  is  vefted  by 
law  in  the  king. 

0  2  Roll.  Abr.  170.     Dyer,  326.  r  In/},  2.  1.  20,  21,  22,  23,  24. 
p  Callis,  24.  28.                                         •  See  Vol.  I.  pag.  298. 

1  Ibid.  28. 
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CHAPTER     THE     SEVENTEENTH. 


of  TITLE  by  PRESCRIPTION. 


A  THIRD  method  of  acquiring  real  property  by  purchafe 
"*-  ■*■  is  that  by  prefcription  ;  as  when  a  man  can  fhew  no 
other  title  to  what  he  claims,  than  that  he,  and  thofe  under 
whom  he  claims,  have  immemorially  ufed  to  enjoy  it.  Con- 
cerning cuftoms,  or  immemorial  ufages,  in  general,  with 
the  feveral  requifites  and  rules  to  be  obferved,  in  order  to 
prove  their  exiflence  and  validity,  we  inquired  at  large  in  the 
preceding  part  of  thefe  commentaries  a.  At  prefent  therefore 
I  fhall  only,  firft,  diftinguifh  between  cuflomi  ftri£tly  taken, 
and  prefcription  ;  and  then  fhew  what  fort  of  things  may  be 
prefcribed  for. 

And,  firft,  the  diftin£tion  between  cuftom  and  prefcrip- 
tion is  this  ;  that  cuftom  is  properly  a  local  ufage,  and  not 
annexed  to  a  per/on  ,•  fuch  as  a  cuftom  in  the  manor  of  Dale 
that  lands  fhall  defcend  to  the  youngeft  fon :  prefcription  is 
merely  a  perfor.nl  ufage  ;  as,  that  Sempronius  and  his  ances- 
tors, or  thofe  whofe  eltate  he  hath,  have  ufed  time  out  of 
mind  to  have  fuch  an  advantage  or  privilege b.  As  for 
example  ;  if  there  be  a  ufage  in  the  parifh  of  Dale,  that  all 
the  inhabitants  of  that  parifh  may  dance  on  a  certain  clofe, 
at  all  times,  for  their  recreation  (which  is  held c  to  be  a  law- 
ful ufage) ;  this  is  ftri£tly  a  cuftom,  for  it  is  applied  to  the 
place  in  general,  and  not  to  any  particular jVr/cw :  but  if  the 

a  See  Vol.  I.  pag.  75,  fcV.  b  Co.  Liu.  113.  c  1  Lev.  176. 
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tenant,  who  is  feifed  of  the  manor  of  Dale  in  fee,  alleges 
that  he  and  his  anceftors,  or  all  thofe  whofe  eftate  he  hath 
in  the  faicl  manor,  have  ufed  time  out  of  mind  to  have 
common  of  pafture  in  fuch  a  clofe,  this  is  properly  called  a 
prescription  j  for  this  is  a  ufage  annexed  to  the  per/on  of  the 
owner  of  this  eftate.  All  prefcription  muft  be  either  in  a 
man  and  his  anceftors,  or  in  a  man  and  thofe  whofe  eftate 
he  hath  u  :  which  laft  is  called  prefcribing  in  a  que  eftate. 
And  formerly  a  man  might,  by  the  common  law,  have  pre- 
scribed for  a  right  which  had  been  enjoyed  by  his  anceftors 
or  predeceflbrs  at  any  diftance  of  time,  though  his  or  their 
enjoyment  of  it  had  been  fufpended  e  for  an  indefinite  feries 
of  years.  But  by  the  ftatute  of  limitations,  32  Hen.  VIII. 
c.  2.  it  is  enabled,  that  no  perfon  fhall  make  any  prefcription 
by  the  feifin  or  poflemon  of  his  anceftor  or  predecefTor,  unlefs 
fuch  feifin  or  pofleflion  hath  been  within  threefcore  years 
next  before  fuch  prefcription  made  f. 

Secondly,  as  to  the  feveral  fpecies  of  things  which  may, 
or  may  not,  be  prefcribed  for  :  we  may,  in  the  firft  place, 
obferve,  that  nothing  but  incorporeal  hereditaments  can  be 
claimed  by  prefcription  ;  as  a  right  of  way,  a  common,  £sV. ; 
but  that  no  prefcription  can  give  a  title  to  lands,  and  other 
corporeal  fubftances,  of  which  more  certain  evidence  may  be 
had  g.  For  a  man  fhall  not  be  faid  to  prefcribe,  that  he  and 
his  anceftors  have  immemorially  ufed  to  hold  the  caftle  of 
Arundel :  for  this  is  clearly  another  fort  of  title ;  a  title  by 
corporal  feifin  and  inheritance,  which  is  more  permanent,  and 
therefore  more  capable  of  proof,  than  that  of  prefcription. 
But,  as  to  a  right  of  way,  a  common,  or  the  like,  a  man 
maybe  allowed  to  prefcribe  •,  for  of  thefe  there  is  no  corporal 
feifin,  the  enjoyment  will  be  frequently  by  intervals,  and 
therefore  the  right  to  enjoy  them  can  depend  on  nothing  elfe 
but  immemorial  ufage.     2.   A  prefcription  muft  always  be 

d  4  Rep.  32.  of  vfucafic,  [Ff.  41/3.  3.)  lb  called  be- 

e  Co.  Lite  113.  caul'e  a  man,  that  gains  a  title  by  pre- 

f  This  title,  of  prefcription,  was  well  fcription,  may  be  faid  ufu  rem  capere. 
known  in  the  Roman  law  by  the  name        E  Dt.  k  St,  dial,  1,  c.8.    Finch,  132. 
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laid  in  him  that  is  tenant  of  the  fee.  A  tenant  for  life,  for 
years,  at  will,  or  a  copyholder,  cannot  prefcribe,  by  reafon 
of  the  imbecility  of  their  eftates  h.  For,  as  prefcription  is 
ufage  beyond  time  of  memory,  it  is  abfurd  that  they  mould 
pretend  to  prefcribe  for  any  thing,  whofe  eftates  commenced 
within  the  remembrance  of  man.  And  therefore  the  copy- 
holder muft  prefcribe  under  cover  of  his  lord's  eftate,  and 
the  tenant  for  life  under  cover  of  the  tenant  in  fee-fimple.  As 
if  tenant  for  life  of  a  manor  would  prefcribe  for  a  right  of 
common  as  appurtenant  to  the  fame,  he  mud  prefcribe  under 
cover  of  the  tenant  in  fee-fimple  ;  and  muft  plead  that  John 
Stiles  and  his  anceltors  had  immemorially  ufed  to  have  this 
right  of  common,  appurtenant  to  the  faid  manor,  and  that 
John  Stiles  demifed  the  faid  manor,  with  its  appurtenances, 
to  him  the  faid  tenant  for  life.  3.  A  prefcription  cannot  be  for 
a  thing  which  cannot  be  raifed  by  grant.  For  the  law  allows 
prefcription  only  in  fupply  of  the  lofs  of  a  grant,  and  there- 
fore every  prefcription  prefuppofes  a  grant  to  have  exifted. 
Thus  the  lord  of  a  manor  cannot  prefcribe  to  raife  a  tax  or 
toll  upon  ftrangers  ;  for,  as  fuch  claim  could  never  have  been 
good  by  any  grant,  it  fliall  not  be  good  by  prefcription  '. 
4.  A  fourth  rule  is,  that  what  is  to  arife  by  matter  of  record 
cannot  be  prefcribed  for,  but  muft  be  claimed  by  grant, 
entered  on  record  ;  fuch  as,  for  inftance,  the  royal  franchifes 
of  deodands,  felons'  goods,  and  the  like.  Thefe,  not  being 
forfeited  till  the  matter  on  which  they  arife  is  found  by  the 
inquifition  of  a  jury,  and  fo  made  a  matter  of  record,  the 
forfeiture  itfelf  cannot  be  claimed  by  an  inferior  title.  But  the 
franchifes  of  treafure-trove,  waifs,  eftrays,  and  the  like,  may 
be  claimed  by  prefcription ;  for  they  arife  from  private  con- 
tingencies, and  not  from  any  matter  of  record  k.  5.  Among 
things  incorporeal,  which  may  be  claimed  by  prefcription,  a 
diftinction  muft  be  made  with  regard  to  the  manner  of  pre- 
scribing j  that  is,  whether  a  man  fhall  prefcribe  in  a  que  ejlatey 
or  in  himfelf  and  his  anceftors.  For,  if  a  man  prefcribes  in 
a  que  ejtate,  (that  is,  in  himfelf  and  thofe  whofe  eftate  he  holds,) 

n  4  Rep.  31,  32.  ■  1  Vent.  387.  k  Co.Litt.  114. 
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nothing  is  claimable  by  this  prescription,  but  fuch  things  as 
arc  incident,  appendant,  or  appurtenant  to  lands;  for  it  would 
be  abfurd  to  claim  any  thing  as  the  confequence,  or  appendix 
of  an  eftate,  with  which  the  thing  claimed  has  no  connexion  j 
but,  if  he  prefcribes  in  himfelf  and  his  anceftors,  he  may 
prefcribe  for  any  thing  whatfoever  that  lies  in  grant ;  not 
only  things  that  are  appurtenant,  but  alfo  fuch  as  may  be 
in  grofs l.  Therefore  a  man  may  prefcribe,  that  he,  and  thofe 
whofe  eftate  he  hath  in  the  manor  of  Dale,  have  ufed  to  hold 
the  advowfon  of  Dale,  as  appendattt  to  that  manor  ;  but,  if 
the  advowfon  be  a  diftinct  inheritance,  and  not  appendant, 
then  he  can  only  prefcribe  in  his  anceftors.  So  alfo  a  man 
may  prefcribe  in  a  que  eftate  for  a  common  appurtenant  to  a 
manor  ;  but,  if  he  would  prefcribe  for  a  common  in  grofs,  he 
muft  prefcribe  in  himfelf  and  his  anceftors.  6.  Laftly,  we 
may  obferve,  that  eftatcs  gained  by  prefcription  are  not,  of 
courfe,  defcendible  to  the  heirs  general,  like  other  purchafed 
eftates,  but  are  an  exception  to  the  rule.  For,  properly 
fpeaking,  the  prefcription  is  rather  to  be  confidered  as  an 
evidence  of  a  former  acquifition,  than  as  an  acquisition  de 
novo  :  and  therefore,  if  a  man  prefcribes  for  a  right  of  way 
in  himfelf  and  his  anceftors,  it  will  defcend  only  to  the  blood 
of  that  line  of  anceftors  in  whom  he  fo  prefcribes  ;  the  pre- 
fcription in  this  cafe  being  indeed  a  fpecies  of  defcent.  But, 
if  he  prefcribes  for  it  in  a  que  eftate,  it  will  follow  the  nature 
of  that  eftate  in  which  the  prefcription  is  laid,  and  be  inhe- 
ritable in  the  fame  manner,  whether  that  were  acquired  by 
defcent  or  purchafe  ;  for  every  acceflbry  followeth  the  nature 
of  it's  principal. 

1  Litt.  §  183.     Finch.  L.  104. 
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CHAPTER    THE    EIGHTEENTH. 


of  TITLE  by  FORFEITURE, 


T^ORFEITURE  is  a  punifhment  annexed  by  law  to  fome 
illegal  aft,  or  negligence,  in  the  owner  of  lands,  tene- 
ments, or  hereditaments :  whereby  he  lofes  all  his  intereft 
therein,  and  they  go  to  the  party  injured,  as  a  recompence 
for  the  wrong  which  either  he  alone,  or  the  public  together 
with  himfelf,  hath  fuftained. 

Lands,  tenements,  and  hereditaments,  may  be  forfeited 
in  various  degrees  and  by  various  means  :  1.  By  crimes  and 
mifdemefnors.  2.  By  alienation  contrary  to  law.  3.  By 
non-reprefentation  to  a  benefice,  when  the  forfeiture  is  de- 
nominated a  lapfe.  4.  By  fimony.  5.  By  non-performance 
of  conditions.  6.  By  wafte.  7.  By  breach  of  copyhold 
cuftoms.     8.  By  bankruptcy. 

I.  The  foundation  and  juftice  of  forfeitures  for  crimes  and 
mifdemefnors,  and  the  feveral  degrees  of  thofe  forfeitures  pro- 
portioned to  the  feveral  offences,  have  been  hinted  at  in  the 
preceding  volume  a ;  but  it  will  be  more  properly  confidered, 
and  more  at  large,  in  the  fourth  book  of  thefe  commentaries. 
At  prefent  I  ihall  only  obferve  in  general,  that  the  offences 
which  induce  a  forfeiture  of  lands  and  tenements  to  the 
crown  are  principally  the  following  fix:  1.  Treafon.  2.  Fe- 
lony. 3.  Mifprifion  of  treafon.  4.  Praemunire.  5.  Drawing 
a. weapon  on  a  judge,  or  ftriking  any  one  in  the  prefence  of 

*  Vol,  I.  pag.  299. 
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the  king's  principal  courts  of  juftice.  6.  Popifh  recufancy, 
or  non-obfervance  of  certain  laws  enacted  in  reftraint  of  pa- 
pifts.  But  at  what  time  they  feverally  commence,  how  far 
they  extend,  and  how  long  they  endure,  will  with  greater 
propriety  be  referved  as  the  object  of  our  future  inquiries. 

II.  Lands  and  tenements  may  be  forfeited  by  alienation, 
or  conveying  them  to  another,  contrary  to  law.  This  is 
either  alienation  in  mortmain,  alienation  to  an  alien,  or  alien- 
ation by  particular  tenants :  in  the  two  former  of  which  cafes 
the  forfeiture  arifes  from  the  incapacity  of  the  alienee  to  take, 
in  the  latter  from  the  incapacity  of  the  alienor  to  grant. 

I.  Alienation  in  mortmain,  in  mortua  manu,  is  an  alien- 
ation of  lands  or  tenements  to  any  corporation,  fole  or 
aggregate,  ecclefiaftical  or  temporal.  But  thefe  purchafes 
having  been  chiefly  made  by  religious  houfes,  in  confequence 
whereof  the  lands  became  perpetually  inherent  in  one  dead 
hand,  this  hath  occafioned  the  general  appellation  of  mort- 
main to  be  applied  to  fuch  alienations b,  and  the  religious 
houfes  themfelves  to  be  principally  confidered  in  forming  the 
ftatutes  of  mortmain ;  in  deducing  the  hiftory  of  which 
ftatutes,  it  will  be  matter  of  curiofity  to  obferve  the  great 
addrefs  and  fubtle  contrivance  of  the  ecclefiaftics  in  eluding 
from  time  to  time  the  laws  in  being,  and  the  zeal  with  which 
fuccefTive  parliaments  have  purfued  them  through  all  their 
fineffes  :  how  new  remedies  were  ftill  the  parents  of  new 
evafions ;  till  the  legiflature  at  laft,  though  with  difficulty, 
hath  obtained  a  decifive  victory. 

By  the  common  law  any  man  might  difpofe  of  his  lands 
to  any  other  private  man  at  his  own  difcretion,  efpecially 
when  the  feodal  reftraints  of  alienation  were  worn  away. 
Yet  in  confequence  of  thefe  it  was  always,  and  is  ftill, 
neceffary c,  for  corporations  to  have  a  licence  in  mortmain 
from  the  crown,  to  enable  them  to  purchafe  lands ;  for  as 
the  king  is  the  ultimate  lord  of  every  fee,  he  ought  not,  un- 
b  See  Vol.1,  pag.  479.  c  F.N.B.  m. 
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lefs  by  his  own  confent,  to  lofehis  privilege  of  efcheats,  and 
other  feodal  profits,  by  the  vetting  of  lands  in  tenants  that 
can  never  be  attainted  or  die.  And  fuch  licences  of  mortmain 
feem  to  have  been  neceffary  among  the  Saxons,  above  fixty 
years  before  the  Norman  conqueft  d.  But,  befides  this  ge- 
neral licence  from  the  king,  as  lord  paramount  of  the  king- 
dom, it  was  alfo  requifite,  whenever  there  was  a  mefne  or 
intermediate  lord  between  the  king  and  the  alienor,  to  obtain 
his  licence  alfo,  (upon  the  fame  feodal  principles,)  for  the 
alienation  of  the  fpecific  land.  And  if  no  fuch  licence  was 
obtained,  the  king  or  other  lord  might  refpettively  enter  on 
the  land  fo  aliened  in  mortmain  as  a  forfeiture.  The  ne- 
ceffity  of  this  licence  from  the  crown  was  acknowledged  by 
the  conftitutions  of  Clarendon6,  in  refpe£t  of  advowfons, 
which  the  monks  always  greatly  coveted,  as  being  the 
groundwork  of  fubfequent  appropriations f.  Yet  fuch  were 
the  influence  and  ingenuity  of  the  clergy,  that  (notwithstand- 
ing this  fundamental  principle)  we  find  that  the  largeft  and 
mod  confiderable  dotations  of  religious  houfes  happened 
within  lefs  than  two  centuries  after  the  conqueft.  And 
(when  a  licence  could  not  be  obtained)  their  contrivance 
feems  to  have  been  this  :  that,  as  the  forfeiture  for  fuch  alien- 
ations accrued  in  the  firft  place  to  the  immediate  lord  of  the 
fee,  the  tenant  who  meant  to  alienate  firft  conveyed  his  lands 
to  the  religious  houfe,  and  inftantly  took  them  back  again 
to  hold  as  tenant  to  the  monaltery ;  which  kind  of  inftanta- 
neous  feifin  was  probably  held  not  to  occafion  any  forfeiture : 
and  then,  by  pretext  of  fome  other  forfeiture,  furrender,  or 
efcheat,  the  fociety  entered  into  thofe  lands  in  right  of  fuch 
their  newly-acquired  figniory,  as  immediate  lords  of  the  fee. 
But,  when  thefe  dotations  began  to  grow  numerous,  it  was 
obferved  that  the  feodal  fervices,  ordained  for  the  defence  of 
the  kingdom,  were  every  day  vifibly  withdrawn ;  that  the 
circulation  of  landed  property  from  man  to  man  began  to 
ftagnate  •,  and  that  the  lords  were  curtailed  of  the  fruits  of 

d  Selden,  Jan.  Angl.  1.  2.  §  45.  "Jf'"/"  et  confenfioiu  ipfwst  c.  2.    A.B. 

*  Ecclejiae    de    feudo     dom'.ni    regis      1164. 
non  fojfunt  in  ferfttuum   dari,  abfque         f  See  Vol  I.  p.  384. 

their 
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their  figniories,  their  efcheats,  wardships,  reliefs,  and  the 
like  ;  and  therefore,  in  order  to  prevent  this,  it  was  ordered 
by  the  fecond  of  King  Henry  III.'s  great  charter s,  and  after- 
wards by  that  printed  in  our  common  ftatute-book,  that  ail 
fuch  attempts  ihould  be  void,  and  the  land  forfeited  to  the 
lord  of  the  fee  h. 


But,  as  this  prohibition  extended  only  to  religious  houfes^ 
bifhops  and  other  fole  corporations  were  not  included  therein  ; 
and  the  aggregate  ecclefiaftical  bodies,  (who,  fir  Edward 
Coke  obferves ',  in  this  were  to  be  commended,  that  they 
ever  had  of  their  counfel  the  beft  learned  men  that  they  could 
get,)  found  many  means  to  creep  out  of  this  ftatute,  by  buying 
in  lands  that  were  botidjide  holden  of  themfelves  as  lords  of 
the  fee,  and  thereby  evading  the  forfeiture  •,  or  by  taking 
long  leafes  for  years,  which  firft  introduced  thofe  extenfive 
terms,  for  a  thoufand  or  more  years,  which  are  now  fo  fre- 
quent in  conveyances.  This  produced  the  ftatute  de  religio/is, 
7  Edw.  I. ;  which  provided,  that  no  per/on,  religious  or  other 
whatfoever,  fhould  buy,  or  fell,  or  receive  under  pretence  of 
a  gift,  or  term  of  years,  or  any  other  title  whatfoever,  nor 
fhould  by  any  art  or  ingenuity  appropriate  to  himfelf,  any 
lands  or  tenements  in  mortmain  :  upon  pain  that  the  imme- 
diate lord  of  the  fee,  or,  on  his  default  for  one  year,  the  lords 
paramount,  and,  in  default  of  all  of  them,  the  king,  might 
enter  thereon  as  a  forfeiture. 

This  feemed  to  be  a  fufficient  fecurity  againft  all  alien- 
ations in  mortmain  :  but  as  thefe  ftatutes  extended  only  to 
gifts  and  conveyances  between  the  parties,  the  religious 
houfes  now  began  to  fet  up  a  fictitious  title  to  the  land, 
which  it  was  intended  they  fhould  have,   and  to  bring  an 

6  A.  D.  1 21 7.  cap.  43.  tiii t.Oxon,  fi    quis   autcm    de   caetero  terrain  fuam 

h  Non  licet  alicui  de  caetero  dare  ter-  dornul  religiofae  fie  dederit,  ut  fuper  hoc 

ram  fuam    alicui   domui    religiofae,    ita  conwncatur,    donum  fuum  penitus    caf- 

quod  illam    refumat  tenendum   de  eadem  fetur,  ut  terra  ilia  domino  fuo  illius  feodi 

domo  ;  nee  liceat  alicui  domui   religiofae  incurratur.       Mag.   Cart.  9  Hen,  III, 

terrain  alicujus  Jic  accipere,  quod  tradat  c.  36. 

ilium  ci  a  quo  ipfam  recepit  tenendum :  '  2  lnft.  7J« 

action 


271  The  Rights  Book  II. 

action  to  recover  it  againft  the  tenant ;  who,  by  fraud  and 
collufion,  made  no  defence,  and  thereby  judgment  was  given 
for  the  religious  houfe,  which  then  recovered  the  land  by  fen- 
tence  of  law  upon  a  fuppofed  prior  title.  And  thus  they  had 
the  honour  of  inventing  thofe  fictitious  adjudications  of  right, 
which  are  fince  become  the  great  affurance  of  the  kingdom, 
under  the  name  of  common  recoveries.  But  upon  this  the 
ftatute  of  Weftminfter  the  fecond,  13  Edw.  I.  c.  32.  enacted, 
that  in  fuch  cafes  a  jury  fhall  try  the  true  right  of  the  de- 
mandants or  plaintiffs  to  the  land,  and  if  the  religious  houfe 
or  corporation  be  found  to  have  it,  they  fhall  ftill  recover 
feifin  \  otherwife  it  fhall  be  forfeited  to  the  immediate  lord 
of  the  fee,  or  elfe  to  the  next  lord,  and  finally  to  the  king, 
upon  the  immediate  or  other  lord's  default.  And  the  like 
provifion  was  made  by  the  fucceeding  chapter  k,  in  cafe  the 
tenants  fet  up  erodes  upon  their  lands  (the  badges  of  knights 
templars  and  hofpitallers,)  in  order  to  protect  them  from  the 
feodal  demands  of  their  lords,  by  virtue  of  the  privileges  of 
thofe  religious  and  military  orders.  So  careful  indeed  was 
this  provident  prince  to  prevent  any  future  evafions,  that 
when  the  ftatute  of  quia  emptores,  18  Edw.  I.,  abolifhed  all 
fub-infeudations,  and  gave  liberty  for  all  men  to  alienate  their 
lands  to  be  holden  of  their  next  immediate  lord  ',  a  provifo 
was  inferted  m  that  this  mould  not  extend  to  authorize  any 
kind  of  alienation  in  mortmain.  And  when  afterwards  the 
method  of  obtaining  the  king's  licence  by  writ  of  ad  quod 
damnum  was  marked  out,  by  the  ftatute  27  Edw.  I.  ft.  2.,  it 
was  farther  provided  by  ftatute  34  Edw.  I.  11.  3.  that  no  fuch 
licence  fhould  be  effectual,  without  the  confent  of  the  mefne 
or  intermediate  lords. 

Yet  ftill  it  was  found  difficult  to  fet  bounds  to  eccle- 
fiaftical  ingenuity  •,  for  when  they  were  driven  out  of  all  their 
former  holds,  they  devifed  a  new  method  of  conveyance,  by 
which  the  lands  were  granted,  not  to  themfelves  directly,  but 
to  nominal  feoffees  to  the  ufe  of  the  religious  houfes ;  thus 
diftinguifhing  between  the  pojfejfon  and  the  ufe,  and  receiving 
the  actual  profits,  while  the  feifin  of  the  land  remained  in  the 
k  cap.  33.  '  %  Inft.  joi,  m  cap.  3. 

nominal 
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nominal  feoffee  ;  who  was  held  by  the  courts  of  equity  (then 
under  the  direction  of  the  clergy)  to  be  bound  in  confcience 
to  account  to  his  cejluy  que  ufe  for  the  rents  and  emoluments 
of  the  eftate.  And  it  is  to  thefe  inventions  that  our  practifers 
are  indebted  for  the  introduction  of  ufes  and  trufts,  the  foun- 
dation of  modern  conveyancing.  But,  unfortunately  for  the 
inventors  themfelves,  they  did  not  long  enjoy  the  advantage 
of  their  new  device;  for  the  ftatute  15  Ric.  II.  c.  5,  ena£t,s, 
that  the  lands  which  had  been  fo  purchafed  to  ufes  fhould  be 
amortifed  by  licence  from  the  crown,  or  elfe  be  fold  to  pri- 
vate perfons  ;  and  that,  for  the  future,  ufes  (hall  be  fubject 
to  the  llatutes  of  mortmain,  and  forfeitable  like  the  lands 
themfelves.  And  whereas  the  ftatutes  had  been  eluded  by 
purchafing  large  traces  of  land,  adjoining  to  churches,  and 
confecrating  them  by  the  name  of  church-yards,  fuch  fubtile 
imagination  is  alfo  declared  to  be  within  the  compafs  of  the 
ftatutes  of  mortmain.  And  civil  or  lay  corporations,  as  well 
as  ecclefiaftical,  are  alfo  declared  to  be  within  the  mifchief, 
and  of  courfe  within  the  remedy  provided  by  thofe  falutary 
laws.  And,  laftly,  as  during  the  times  of  popery,  lands  were 
frequently  given  to  fuperftitious  ufes,  though  not  to  any 
corporate  bodies  ;  or  were  made  liable  in  the  hands  of  heirs 
and  devifees  to  the  charge  of  obits,  chaunteries,  and  the  like, 
which  were  equally  pernicious  in  a  well-governed  ftate  as 
actual  alienations  in  mortmain  ;  therefore,  at  the  dawn  of  the 
reformation,  the  ftatute  23  Hen.  VIII.  c.  10.  declares,  that 
all  future  grants  of  lands  for  any  of  the  purpofes  aforefaid,  if 
granted  for  any  longer  term  than  twenty  years,  fhall  be  void. 

But,  during  all  this  time,  it  was  in  the  power  of  the 
crown,  by  granting  a  licence  of  mortmain,  to  remit  the 
forfeiture,  fo  far  as  related  to  it's  own  rights ;  and  to  enable 
any  fpiritual  or  other  corporation  to  purchafe  and  hold  any 
lands  or  tenements  in  perpetuity  ;  which  prerogative  is  de- 
clared and  confirmed  by  the  ftatute  18  Edw.  III.  ft.  3.  c.  3. 
But,  as  doubts  were  conceived  at  the  time  of  the  revolu- 
tion how  far  fuch  licence  was  valid",  fince  the  kings  had  no 
power  to  difpenfe  with  the  ftatutes  of  mortmain  by  a  claufe 
"  2Hiwk.P.C.  39r. 

Vol.  II.  Z  of 
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of  non  objlantc  °,  which  was  the  ufual  courfc,  though  it  feems 
to  have  been  unneceffary  p  :  and  as,  by  the  gradual  declenfion 
of  mefne  figniories  through  the  long  operation  of  the  ftatute 
of  quia  emptores,  the  rights  of  intermediate  lords  were  reduced 
to  a  very  fmall  compafs ;  it  was  therefore  provided  by  the 
ftatute  7  &  8  W.  III.  c.  37.  that  the  crown  for  the  future  at 
it's  own  difcretion  may  grant  licences  to  aliene  or  take  in 
mortmain,  of  whomsoever  the  tenements  may  be  holden. 

After  the  difiblution  of  monafteries  under  Henrv  VIII. 
though  the  policy  of  the  next  popifh  fucceflbr  affected  to 
grant  a  fecurity  to  the  pofleflbrs  of  abbey  lands,  yet,  in  order 
to  regain  fo  much  of  them  as  either  the  zeal  or  timidity  of 
their  owners  might  induce  them  to  part  with,  the  ftatutes  of 
mortmain  were  fufpended  for  twenty  years  by  the  ftatute 
1  &  2  P-  &  M.  c.  8.,  and  during  that  time,  any  lands  or 
tenements  were  allowed  to  be  granted  to  any  fpiritual  cor- 
poration without  any  licence  whatfoever.  And,  long  after- 
wards, for  a  much  better  purpofe,  the  augmentation  of  poor 
livings,  it  was  enacted  by  the  ftatute  17  Car.  II.  c.  3.  that 
appropriators  may  annex  the  great  tithes  to  the  vicarages  ; 
and  that  all  benefices  under  100/.  per  annum  may  be  aug- 
mented by  the  purchafe  of  lands,  without  licence  of  mortmain 
in  either  cafe;  and  the  like  provifion  hath  been  fince  made, 
in  favour  of  the  governors  of  queen  Anne's  bounty q.  It  hath 
alfo  been  heldr,  that  the  ftatute  23  Hen.  VIII.  before  men- 
tioned did  not  extend  to  any  thing  butfuper/litious  ufes  ;  and 
that  therefore  a  man  may  give  lands  for  the  maintenance  of 
a  fchool,  an  hofpital,  or  any  other  charitable  ufes.  But  as 
it  was  apprehended  from  recent  experience,  that  perfons  on 
their  death-beds  might  make  large  and  improvident  difpo- 
fitions  even  for  thefe  good  purpofes,  and  defeat  the  political 
ends  of  the  ftatutes  of  mortmain  ;  it  is  therefore  enacled  by 
the  ftatute  9  Geo.  II.  c.  36.  that  no  lands  or  tenements,  or 
money  to  be  laid  out  thereon,  (hall  be  given  for  or  charged 
with  any  charitable  ufes  whatfoever,  unlefs  by  deed  indented, 
executed  in  the  prefence  of  two  witneffes  twelve  calendar 

"  Stat.  1  W.  &  M.  ft.  a.  c.  *.  «  Stat,  a  &  3  Ann.  c.  11. 

f  Co.  Liu.  99.  Rep.  24. 

months 
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months  before  the  death  of  the  donor,  and  enrolled  in  the 
court  of  chancery  within  fix  months  after  it's  execution, 
(except  flocks  in  the  public  funds,  which  may  be  transferred 
within  fix  months  previous  to  the  donor's  death,)  and  unlefs 
fuch  gift  be  made  to  take  effecT:  immediately,  and  be  without 
power  of  revocation:  and  that  all  other  gifts  {hall  be  void  (1). 
The  two  univerfities,  their  colleges,  and  the  fcholars  upon 


(1)  Lord  Hardwicke  has  declared,  fince  this  lad  mortmain  aft, 
that  "  there  is  no  reftriftion  whatfoever  upon  any  one,  from  leav- 
"  ing  a  fum  of  money  by  will,  or  any  other  perfonal  eftate,  to  cha- 
"  ritable  ufes;  provided  it  be  to  be  continued  as  a  perfonalty,  and 
"  the  executors  or  truftee3  are  not  obliged,  or  under  a  neceffity  of 
"  laying  it  out  in  land,  by  virtue  of  any  direftion  of  the  teltator 
"  for  that  purpofe."     2  Burn.  Ec.  L.  509.  tit.  Mortm. 

Money  left  to  repair  parfonage  houfes,  or  to  build  upon  land 
already  in  mortmain,  is  held  not  to  be  within  the  ftatute.  1  Bro.  444. 
But  a  legacy  to  the  corporation  of  queen  Anne's  bounty  is  void  : 
as  by  the  rules  of  the  corporation  it  mull  be  laid  out  in  land. 
1  Bro.  13. 

By  the  43  Geo.  III.c.  107.  the  operation  of  the  mortmain  aft 
upon  the  2  &  3  Ann.  c.  11.  f.  4.  is  removed,  and  the  powers 
given  by  that  feftion  are  reftored,  fo  that  every  perfon  is  at 
liberty  to  give  by  deed  enrolled,  or  by  will,  any  real  or  perfonal 
property  for  the  augmentation  of  queen  Anne's  bounty.  That 
ftatute  enables  the  governors  to  exchange  all  the  lands  of  an  aug- 
mented living  or  cure,  and  alfo  to  apply  money  in  their  hands  to 
the  procuring  of  a  fuitable  refidence  for  the  minifter. 

And  by  the  43  Geo.  III.  c.  108.  in  like  manner  any  perfon 
may  give  by  deed  enrolled,  or  will,  executed  three  months  before 
his  death,  five  acres  of  land,  or  perfonal  property  to  the  amount 
of  500/.  for  the  building  or  repair  of  any  church  or  parfonage 
houfe. 

If  more  is  given,  it  may  be  reduced  to  that  limit  by  the  chan- 
cellor. 

But  a  glebe  of  50  acres  can  be  augmented  by  one  acre  only. 

The  bequeft  of  perfonalty  to  eftablifh  a  fchool  has  been  ^cld  to 
be  good  ;  as  it  was  not  neceffary  to  purchafe  lands  to  give  effeft  to 
the  teftator's  defign,  for  the  mafter  might  teach  in  his  own  houfe 
or  in  the  church.     4  T.  R.  526. 

Z   2  the 
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the  foundation  of  the  colleges  of  Eton,  Winchefter,  and 
Weftminfter,  are  excepted  out  of  this  act :  but  fuch  exemp- 
tion was  granted  with  this  provifo,  that  no  college  (hall  be 
at  liberty  to  purchafe  more  advowfons,  than  are  equal  in 
number  to  one  moiety  of  the  fellows  or  ftudents  (2),  upon 
the  refpective  foundations. 

2.  Secondly,  alienation  to  an  alien  is  alfo  a  caufe  of  for- 
feiture to  the  crown  of  the  land  fo  alienated  ;  not  only  on 
account  of  his  incapacity  to  hold  them,  which  occafions  him 
to  be  pafled  by  in  defcents  of  land s,  but  likewife  on  account 
of  his  prefumption  in  attempting,  by  an  a£t  of  his  own,  to 
acquire  any  real  property ;  as  was  obferved  in  the  preceding 
volume1. 

3.  Lastly,  alienations  by  particular  tenants,  when  they 
are  greater  than  the  law  entitles  them  to  make,  and  deveft 
the  remainder  or  reverfion v,  are  alfo  forfeitures  to  him  whofe 
right  is  attacked  thereby.  As,  if  tenant  for  his  own  life 
alienes  by  feoffment  or  fine  for  the  life  of  another,  or  in  tail, 
or  in  fee  ;  thefe  being  eftates,  which  either  muft  or  may  laft 
longer  than  his  own,  the  creating  them  is  not  only  beyond 
his  power,  and  inconfiftent  with  the  nature  of  his  interefb, 
but  is  alfo  a  forfeiture  of  his  own  particular  eftate  to  him  in 
remainder  or  reverfion  u.  For  which  there  feem  to  be  two 
reafons.  Firft,  becaufe  fuch  alienation  amounts  to  a  renun- 
ciation of  the  feodal  connexion  and  dependence  ;  it  implies  a 
refufal  to  perform  the  due  renders  and  fervices  to  the  lord  of 

[  275  ]  the  fee,  of  which  fealty  is  conftantly  one  :  and  it  tends  in  it's 
confequence  to  defeat  and  deveft  the  remainder  or  reverf.on 

s  See  psg.  249,  250.  "  Co.  I/itt.  251. 

'  Book  I.  pag.  372.  u  Litt.  §  415. 


( 2 )  That  is,  of  one  moiety  of  the  ftudents  in  thofe  colleges,  in 
which  there  are  no  perfons  ftyled  fellows.  The  advowfons  annexed 
to  heauftiips  are  not  to  be  computed.     S.  5. 

By  the  45  Geo.  III.  c.  iox.  this  part  of  the  ftatute  is  repealed, 
fo  that  thefe  colleges  may  now  hold  any  number  of  advowfons. 

expectant : 
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expectant :  as  therefore  that  is  put  in  jeopardy,  by  fuch  act 
of  the  particular  tenant,  it  is  but  juft  that,  upon  difcovery, 
the  particular  eftate  fhould  be  forfeited  and  taken  from  him, 
who  has  (hewn  fo  manifeft  an  inclination  to  make  an  impro- 
per ufe  of  it.  The  other  reafon  is,  becaufe  the  particular 
tenant,  by  granting  a  larger  eftate  than  his  own,  has  by  his 
own  act  determined  and  put  an  entire  end  to  his  own  original 
intereft ;  and  on  fuch  determination  the  next  taker  is  entitled 
to  enter  regularly,  as  in  his  remainder  or  reverfion.  The  fame 
law,  which  is  thus  laid  down  with  regard  to  tenants  for  life, 
holds  alfo  with  respect  to  all  tenants  of  the  mere  freehold  or 
of  chattel  interefts  ;  but  if  tenant  in  tail  alienes  in  fee,  this 
is  no  immediate  forfeiture  to  the  remainder-man,  but  a  mere 
difcontinuance  (as  it  is  called w)  of  the  eftate  tail,  which  the 
iflue  may  afterwards  avoid  by  due  courfe  of  lawx:  for  he  in 
remainder  or  reverfion  hath  only  a  very  remote  and  barely 
poffible  intereft  therein,  until  the  iflue  in  tail  is  extincSt.  But, 
in  cafe  of  fuch  forfeitures  by  particular  tenants,  all  legal  eftates 
by  them  before  created,  as  if  tenant  for  twenty  years  grants 
a  leafe  for  fifteen,  and  all  charges  by  him  lawfully  made  on 
the  lands,  fhall  be  good  and  available  in  law  y.  For  the  law 
will  not  hurt  an  innocent  leflee  for  the  fault  of  his  leflbr  j 
nor  permit  the  leflbr,  after  he  has  granted  a  good  and  law- 
ful eftate,  by  his  own  a£t  to  avoid  it,  and  defeat  the  intereft 
which  he  himfelf  has  created. 

Equivalent,  both  in  it's  nature  and  it's  confequences, 
to  an  illegal  alienation  by  the  particular  tenant,  is  the  civil 
crime  of  difclaimer ;  as  where  a  tenant,  who  holds  of  any 
lord,  neglects  to  render  him  the  due  fervices,  and,  upon  an 
action  broughtto  recover  them,  difclaims  to  hold  of  his  lord. 
Which  difclaimer  of  tenure  in  any  court  of  record  is  a  for- 
feiture of  the  lands  to  the  lord z,  upon  reafons  moft  appa- 
rently feodal.  And  fo  likewife,  if  in  any  court  of  record  the  [  276  ] 
particular  tenant  does  any  act  which  amounts  to  a  virtual 
difclaimer ;  if  he  claims  any  greater  eftate  than  was  granted 

w  See  book  III.  ch.  10.  1  Co.Litt.  233. 

*  Litt.  §  595,  6,  7.  z  Finch,  270, 271. 
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him  at  the  firft  infeodation,  or  takes  upon  himfelf  thofe  rights 
which  belong  only  to  tenant  of  a  fuperior  clafs  a ;  if  he  affirms 
the  reverfion  to  be  in  a  ftranger,  by  accepting  his  fine,  at- 
torning as  his  tenant,  collufive  pleading,  and  the  like  b  ;  fuch 
behaviour  amounts  to  a  forfeiture  of  his  particular  eftate. 

III.  Lapse  is  a  fpecies  of  forfeiture,  whereby  the  right 

of  prefentation  to  a  church  accrues  to  the  ordinary  by  neglect 

of  the  patron  to  prefent,  to  the  metropolitan  by  neglect  of 

the  ordinary,  and  to  the  king  by  neglec~t  of  the  metropolitan. 

For  it  being  for  the  intereft  of  religion,  and  the  good  of  the 

public,  that  the  church  fhould  be  provided  with  an  officiating 

minifter,  the  law  has  therefore  given  this  right  of  lapfe,  in 

order  to  quicken  the  patron  ;  who  might  otherwife,  by  fuffer- 

ing  the  church  to  remain  vacant,  avoid  paying  his  ecclefiaf- 

tical  dues,  and  fruftrate  the  pious  intentions  of  his  anceftors. 

This   right  of  lapfe    was    firft    eftablifhed    about  the  time 

(though  not  by  the  authority c)  of  the  council  of  Lateran  L\ 

which  was  in  the  reign  of  our  Henry  the  fecond,  when  the 

bifhops  firft  began  to  exercife  univerfally  the  right  of  inftitu- 

tion  to  churches e.     And  therefore,  where  there  is  no  right 

of  inftitution,  there  is  no  right  of  lapfe  :  fo  that  no  donative 

can  lapfe  to  the  ordinary f,  unlefs  it  hath  been  augmented 

by  the  queen's  bounty  g.     But  no  right  of  lapfe  can  accrue, 

when  the  original  prefentation  is  in  the  crown  h  (3). 

The  term,  in  which  the  title  to  prefent  by  lapfe  accrues 
from  the  one  to  the  other  fucceffively  is  fix  calendar  months1, 

*  Co.  Litt.  252.  f  Bro.  Abr.  tit.  Quar>  Imped.     3  Cro. 

b  Ibid.  253.  Jac.  jiS. 

c  2  Roll.  Abr.  336.  pi.  10.  e  St.  1  Geo.  I.  ft.  2.  c.  10. 

d  Brafton,  /.  4.  tr.  2.  c.  3.  h  Stat.  17.  Edw.  II.  c.  8.    2  Infl.  273. 

e  See  page  23.  '  6  Rep.  62.     Regift.  42. 

(3)  If  a  right  of  lapfe  accrues  to  the  bifhop  and  he  dies,  or  is 
tranflated  before  he  avails  himfelf  of  it,  the  right  of  prefentation 
to  the  lapfcd  benefice  does  not  pafs  to  the  king,  like  the  vacant 
patronage  of  the  fee,  but  to  the  guardian  of  the  fpiritualities. 
Gibf.  770. 

(follow- 
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(following  in  this  cafe  the  computation  of  the  church,  ami 
not  the  ufual  one  of  the  common  law,)  and  this  exclufivc  of  L  277  ] 
the  day  of  the  avoidance k.     But,  if  the  bifhop  be  both  patron 
and  ordinary,  he  fhall  not  have  a  double  time  allowed  him 
to  collate  in ' ;  for  the  forfeiture  accrues  by  law,  whenever 
the  negligence  has  continued  fix  months  in  the  fame  perfon. 
And  alfo  if  the  bifhop  doth  not  collate  his  own  clerk  imme- 
diately to  the  living,  and  the  patron  prefents,  though  after  the 
fix  months  are  elapfed,  yet  his  prefentation  is  good,  and  the 
bifhop  is  bound  to  inftitute  the   patron's  clerk  m.     For  as 
the  law  only  gives  the  bifhop  this  title  by  lapfe,  to  punifh 
the  patron's  negligence,  there  is  no  reafon  that,  if  the  bifhop 
himfelf  be  guilty  of  equal  or  greater  negligence,  the  patron 
fhould  be  deprived  of  his  turn.     If  the  bifhop  fuffer  the  pre- 
fentation to  lapfe  to  the  metropolitan,  the  patron  alfo  has  the 
fame  advantage  if  he  prefents  before  the  archbifhop  has  filled 
up  the  benefice ;  and  that  for  the  fame  reafon.      Yet  the  or- 
dinary cannot,  after  lapfe  to    the  metropolitan,  collate  his 
own  clerk  to  the  prejudice  of  the  archbifhop".     For  he  had 
no  permanent  right  and  intereft    in   the    advowfon,  as  the 
patron  hath,  but  merely  a  temporary  one  ;  which  having  ne- 
glected to  make  ufe  of  during  the  time,  he  cannot  afterwards 
retrieve  it.     But  if  the  prefentation  lapfes  to  the  king,  pre- 
rogative here  intervenes  and    makes  a  difference ;  and  the 
patron  fhall  never  recover  his  right  till  the  king  has  fatisfied 
his  turn  by  prefentation :  for  nullum  tempus  occurrit  regi  °.  And 
therefore  it  may  feem,  as  if  the  church  might  continue  void 
for  ever,  unlefs  the  king  fhall  be  pleafed  to  prefent ;  and  a 
patron  thereby  be  abfolutely  defeated  of  his  advowfon.     But 
to  prevent  this  inconvenience,  the  law  has  lodged  a  power 
in  the  patron's  hands,  of  as  it  were  compelling  the  king  to 
prefent.     For  if,  during  the  delay  of  the  crown,  the  patron 
himfelf  prefents,  and  his  clerk  is  inftituted,  the  king  indeed 
by  prefenting  another  may  turn  out  the  patron's  clerk  ;-or, 

k  Z  Inft.  361.  "  z  Roll.  Abr.  368. 

1  Gibf.  Cod.  769.  °  Dr.  &  St.  d.z.  c.  36.  Cro.  Car.  3$ 5. 

m  2  hift.  373. 
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after  induction,  may  remove  him  by  quare  impedit:  but  if  he 
does  not,  and  the  patron's  clerk  dies  incumbent,  or  is  cano- 
nically  deprived,  the  king  hathloil  his  right,  which  was  only 
to  the  next  or  firft  prefentation  p. 

[  278  ]  In  cafe  the  benefice  becomes  void  by  death,  or  ceffion 
through  plurality  of  benefices,  there  the  patron  is  bound  to 
take  notice  of  the  vacancy  at  his  own  peril ;  for  thefe  are  mat- 
ters of  equal  notoriety  to  the  patron  and  ordinary :  but  in 
cafe  of  a  vacancy  by  refignation,  or  canonical  deprivation, 
or  if  a  clerk  prefented  be  refufed  for  infufficiency,  thefe  being 
matters  of  which  the  bifliop  alone  is  prefumed  to  be  cogni- 
zant, here  the  law  requires  him  to  give  notice  thereof  to  the 
patron,  otherwife  he  can  take  no  advantage  by  way  of 
lapfe q  (4).  Neither  fhall  any  lapfe  thereby  accrue  to  the 
metropolitan  or  to  the  king  ;  for  it  is  univerfally  true,  that 
neither  the  archbifhop  or  the  king  fhall  ever  prefent  by  lapfe, 
but  where  the  immediate  ordinary  might  have  collated  by 
lapfe,  within  the  fix  months,  and  hath  exceeded  his  time : 
for  the  firft  ftep  or  beginning  faileth,  et  quod  non  habet  prin- 
cipium,  non  habet  jinem  r.  If  the  bifhop  refufe  or  neglect  to 
examine  and  admit  the  patron's  clerk,  without  good  reafon 
affigned  or  notice  given,  he  is  ityled  a  difturber  by  the  law, 
and  fhall  not  have  any  title  to  prefent  by  lapfe  ;  for  no  man 
fhall  take  advantage  of  his  own  wrong  8.  Alfo  if  the  right 
of  prefentation  be  litigious  or  contefted,  and  an  action  be 
brought  againft  the  bifhcp  to  try  the  title,  no  lapfe  fhall 
incur  till  the  queftion  of  right  be  decided1. 

IV.  Byjimcny,  the  right  of  prefentation  to  a  living  is  for- 
feited, and  veiled  pro  hac  vice  in  the  crown,  Simony  is  the 
corrupt  prefentation  of  any  one  to  an  ecclefiaftical  benefice 
for  money,  gift,  or  reward.     It  is  fo  called  from  the  re- 

p  7  Rep.  28.     Cro.  Eliz.  44.  •      s  %  Roll.  Abr.  369. 

*  4  Rep.  75.      2  Inft.  632.  '  Co.  Litt  344. 

r  Co.  Litt.  344,  345- 


(  4)   See  1  Vol.  p.  392.  notes  33  and  37. 
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femblance  it  is  faid  to  bear  to  the  fin  of  Simon  Magus, 
though  the  purchafing  of  holy  orders  feems  to  approach 
nearer  to  his  offence.  It  was  by  the  canon  law  a  very  grievous 
crime :  and  is  fo  much  the  more  odious,  becaufe,  as  fir  Ed- 
ward Coke  obferves  u,  it  is  ever  accompanied  with  perjury; 
for  the  prefentee  is  fworn  to  have  committed  no  fimony. 
However,  it  was  not  an  offence  punifhable  in  a  criminal  way 
at  the  common  law  w ;  it  being  thought  fufficient  to  leave  [  279  ] 
the  clerk  to  ecclefiaftical  cenfures.  But  as  thefe  did  not  affect 
the  fimoniacal  patron,  nor  were  efficacious  enough  to  repel 
the  notorious  practice  of  the  thing,  divers  acts  of  parliament 
have  been  made  to  reftrain  it  by  means  of  civil  forfeitures ; 
which  the  modern  prevailing  ufage,  with  regard  to  fpiritual 
preferments,  calls  aloud  to  be  put  in  execution.  I  fhall 
briefly  confider  them  in  this  place,  becaufe  they  deveft  the 
corrupt  patron  of  the  right  of  prefentation,  and  veft  a  new 
right  in  the  crown. 

By  the  ftatute  3 1  Eliz.  c.  6.  it  is  for  avoiding  of  fimony  en- 
acted, that  if  any  patron  for  any  corrupt  confideration,  by  gift 
or  promife(5),  directly  or  indirectly,  fhall  prefent  or  collate 
any  perfon  to  an  ecclefiaftical  benefice  or  dignity ;  fuch  pre- 
fentation fhall  be  void,  and  the  prefentee  be  rendered  inca- 
pable of  ever  enjoying  the  fame  benefice  :  and  the  crown  fhall 
prefent  to  it  for  that  turn  only  x.  But  if  the  prefentee  dies, 
without  being  convicted  of  fuch  fimony  in  his  lifetime,  it  is 
enacted  by  flat.  1  W.  &  M.  c.  16.  that  the  fimoniacal  con- 
tract fhall  not  prejudice  any  other  innocent  patron,  on  pre- 
tence of  lapfe  to  the  crown  or  otherwife.  Alfo  by  the  ftatute 
12  Ann.  ftat.  2.  c.  12.  if  any  perfon  for  money  or  profit  fhall 
procure,  in  his  own  name  or  the  name  of  any  other,  the  next 

u  3  Intt.  156.  *  For  other  penalties  inflicted  by  this 

w  Moor.  564.  ftatute  lee  book  IV.  ch.  4. 

^5)  The  words  of  the  ftatute  are,  "  for  any  fum  of  money,  re- 
"  ward,  gift,  profit,  or  benefit ;  or  for  any  promife,  agreement, 
"  grant,  bond,  covenant  of  or  for  any  fum  of  money,  reward, 
".  gift,  profit,  or  benefit.'-' 

prefent- 
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prefentation  to  any  living  ecclefiaftical,  and  (hall  be  prefented 
thereupon,  this  is  declared  to  be  a  fimoniacal  contradt, ;  and 
the  party  is  fubje£t  to  all  the  ecclefiaftical  penalties  of  fimony, 
is  difabled  from  holding  the  benefice,  and  the  prefentation 
devolves  to  the  crown. 

Upon  thefe  ftatutes  many  queftions  have  arifen,  with  re- 
gard to  what  is,  and  what  is  not  fimony.  And,  among 
others,  thefe  points  feem  to  be  clearly  fettled:  i.  That  to 
purchafe  a  prefentation,  the  living  being  actually  vacant,  is 
open  and  notorious  fimony  y  :  this  being  exprefsly  in  the  face 
of  the  ftatute  (6).  2.  That  for  a  clerk  to  bargain  for  the  next 
prefentation,  the  incumbent  being  fick  and  about  to  die,  was 
fimony,  even  before  the  ftatute  of  queen  Anne2  (7):  and 
now,  by  that  ftatute,  to  purchafe,  either  in  his  own  name  or 
another's,  the  next  prefentation,  and  be  thereupon  prefented 
at  any  future  time  to  the  living,  is  direct  and  palpable  fimony. 
[  280  ]  But,  3.  It  is  held  that  for  a  father  to  purchafe  fuch  a  prefent- 
ation, in  order  to  provide  for  his  fon,  is  not  fimony :  for 
the  fon  is  not  concerned  in  the  bargain,  and  the  father  is  by 
nature  bound  to  make  a  provifion  for  him  a.  4.  That  if  a 
fimoniacal  contract  be  made  with  the  patron,  the  clerk  not 
being  privy  thereto,  the  prefentation  for  that  turn  {hall  in- 
deed devolve  to  the  crown,  as  a-punifhment  of  the  guilty 
patron ;  but  the  clerk,  who  is  innocent,  does  not  incur  any 
difability  or  forfeiture  b.  5.  That  bonds  given  to  pay  money 
to  charitable  ufes,  on  receiving  a  prefentation  to  a  living, 

y  Cro.Eliz.  778.     Moor.  914.  a  Cro.  Eliz.  686.    Moor.  916. 

2  Hob.  165.  b3lnft.i54.     Cro.Jac.385. 

(6)  Lord  Hardwicke  was  of  opinion,  that  the  fale  of  an  ad- 
vowfon  during  a  vacancy,  is  not  within  the  ftatute  of  fimony,  as 
the  fale  of  the  next  prefentation  is ;  but  it  is  void  by  the  common 
law.     Amb.  268.     See  p.  22.  ante,  n.  1. 

( 7  )  It  has  been  determined,  that  the  purchafe  of  an  advowfon 
in  fee,  when  the  incumbent  was  upon  his  death-bed,  without  any 
privity  of  the  clerk  who  was  afterwards  prefented,  was  not  fimonia- 
cal, and  would  not  vacate  the  next  prefentation.     2  BL  Rep.  1052. 

are 
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are  not  fimoniacal c,  provided  the  patron  or  his  relations  be 
not  benefited  thereby  d ;  for  this  is  no  corrupt  confideration, 
moving  to  the  patron.  6.  That  bonds  of  refignation,  in  cafe 
of  non-refidence  or  taking  any  other  living,  are  not  fimonia- 
cal e ;  there  being  no  corrupt  confideration  herein,  but  fuch 
only  as  is  for  the  good  of  the  public.  So  alfo  bonds  to 
refign,  when  the  patron's  fon  comes  to  canonical  age,  are 
legal ;  upon  the  reafon  being  given,  that  the  father  is  bound 
to  provide  for  his  fon  f.  7.  Laftly,  general  bonds  to  refign 
at  the  patron's  requeft  are  held  to  be  legal g :  for  they  may 
poflibly  be  given  for  one  of  the  legal  confiderations  before 
mentioned ;  and  where  there  is  a  pofiibility  that  a  tranfa£lion 
may  be  fair,  the  law  will  not  fuppofe  it  iniquitous  without 
proof  (8).     But,  if  the  party  can  prove  the  contract:  to  have 

c  Noy,  142.  f  Cro.  Jac.  248.  274. 

d  Stra.  534.  B  Cro.  Car.  180.     Strn.  227. 

e  Cro.  Car.  1S0. 


(8)  In  the  great  cafe  of  the  bifhop  of  London  <u.  Ffytche,  it 
was  determined  by  the  houfe  of  lords,  that  a  general  bond  of  re- 
fignation is  fimoniacal  and  illegal.  The  circumftances  of  that  cafe 
were  briefly  thefe  :  Mr.  Ffytche  the  patron  prefented  Mr.  Eyre, 
his  clerk,  to  the  bifhop  of  London,  for  inftitution.  The  bifhop 
refufed  to  admit  the  prefentation,  becaufe  Mr.  Eyre  had  given  a 
general  bond  of  refignation ;  upon  this,  Mr.  Ffytche  brought  a 
quare  impedit  againfl  the  bifhop,  to  which  the  bifhop  pleaded,  that 
the  prefentation  was  fimoniacal  and  void,  by  reafon  of  the  bond  of 
refignation ;  and  to  this  plea  Mr.  Ffytche  demurred.  From  a 
feries  of  judicial  decifions,  the  court  of  common  pleas  thought 
themfelves  bound  to  determine  in  his  favour ;  and  that  judgment 
was  affirmed  by  the  court  of  king's  bench  ;  but  thefe  judgments 
were  afterwards  reverfed  by  the  houfe  of  lords.  The  principal 
queftion  was  this,  viz.  whether  fuch  a  bond  was  a  reward,  gift, 
profit,  or  benefit,  to  the  patron  under  the  3 1  Eliz.  c.  6. :  if  it  were 
fo,  the  flatute  had  declared  the  prefentation  to  be  fimoniacal  and 
void.  Such  a  bond  is  fo  manifeftly  intended  by  the  parties  to  be  a 
benejit  to  the  patron,  that  it  is  furprifing  that  it  fhould  ever  have 
been  argued  and  decided  that  it  was  not  a  benefit  within  the 
meaning  of  the  flatute.     Yet  many  learned  men  are  diffatisfied 

10  with 
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been  a  corrupt  one,  fuch  proof  will  be  admitted,  in  order  to 
(hew  the  bond  fimoniacal,  and  therefore  void.  Neither  will 
the  patron  be  fuffered  to  make  an  ill  ufe  of  fuch  a  general 
bond  of  refignation  ;  as,  by  extorting  a  compofition  for  tithes, 
procuring  an  annuity  for  his  relation,  or  by  demanding  a 

with  this  determination  of  the  lords,  and  are  of  opinion,  that 
their  judgment  would  be  different,  if  the  queftion  were  brought 
before  them  a  fecond  time.  But  it  is  generally  underftood  that 
the  lords,  from  a  regard  to  their  dignity,  and  to  preferve  a  con- 
fiftency  in  their  judgments,  will  never  permit  a  queftion  which  they 
have  once  decided,  to  be  again  debated  in  their  houfe.  See  i  Bro. 
286.  With  refpeft  to  the  influence  which  the  judgments  of  the 
inferior  courts  ought  to  have  upon  the  houfe  of  lords,  the  Editor 
conceives  a  diftin&ion  may  be  fuggefted  between  cafes  arifing 
merely  upon  the  common  law,  and  cafes  which  depend  upon  the 
conftruftion  of  a  ftatute.  A  feries  of  decifions  in  the  courts  are 
the  beft  evidence  we  can  have  of  the  common  law  ;  and  the  lords 
cannot  find  any  adequate  authority  to  oppofe  to  thefe  decifions,  or 
which  would  juftify  their  reverfal :  but  upon  the  conftru&ion  of 
a  ftatute,  where  we  have  no  reafon  to  fufpecl  any  variation  of  the 
original,  they  feem  as  fully  competent  to  determine  a  queftion, 
after  any  number  of  decifions  upon  it  in  the  courts  below,  as  after 
the  firft  ;  and  the  length  of  the  feries  can  operate  no  farther  than 
as  an  objeft  of  general  convenience. 

In  this  view  of  the  fubjeft,  it  is  not  inconfiftent  to  approve  of 
the  judgment  of  the  lords  in  the  cafe  of  refignation  bonds  ;  and  at 
the  fame  time  to  condemn  their  judgment  in  the  cafe  of  Reeve  v. 
Long,  (fee  p.  169.  ante,  n.  1.)  where  their  humanity  led  them 
to  relax  the  feverity  of  the  law.  The  cafe  of  the  bifhop  of  Lon- 
don v.  Ffytche  is  reported  at  length  in  Cunningham's  Law  of 
Simony,  p.  52. 

But  in  a  late  cafe,  where  a  bond  was  given  to  refign  a  reftory 
when  the  patron's  fon  came  of  age,  and  before  that  time,  to  refide, 
and  to  keep  the  chancel  and  reftory  houfe  in  repair  ;  as  this  cafe 
differed  from  the  former,  and  it  was  underftood  that  it  was  intended 
to  carry  it  up  to  the  houfe  of  lords,  it  was  decided  by  the  court  of 
king's  bench,  in  favour  of  the  bond,  without  an  argument.  4  T.  R. 
359.  and  78.  It  has  been  decided,  though  with  a  difference  of 
opinion,  that  a  bond  to  refign  a  fchool  or  freehold  office,  at  the 
requeft  of  the  patron,  is  valid.     1  £qfi}  391. 

refign- 
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refignation  wantonly  or  without  good  caufe,  fuch  as  is 
approved  by  the  law;  as,  for  the  benefit  of  his  own  fon,  or 
on  account  of  non-refidence,  plurality  of  livings,  or  grofs 
immorality  in  the  incumbent  h  (9). 

V.  The  next  kind  of  forfeitures  are  thofe  by  breach  or  [  281  ] 
non-performance  of  a  condition  annexed  to  the  eftate,  either 
exprefsly  by  deed  at  it's  original  creation,  or  impliedly   by 

law  from  a  principle  of  natural  reafon.  Both  which  we 
confider  at  large  in  a  former  chapter '. 

VI.  I  therefore  now  proceed  to  another  fpecies  of  for- 
feiture, viz.  by  wajle.  Wafte,  vaftum,  is  a  fpoil  or  deftruction 
in  houfes,  gardens,  trees,  or  other  corporeal  hereditaments, 
to  the  difherifon  of  him  that  hath  the  remainder  or  reverfion 
in  fee-fimple  or  fee-tail  k. 

Waste  is  either  voluntary,  which  is  a  crime  of  commif- 
fion,  as  by  pulling  down  a  houfe  ;  or  it  is  permijfive,  which 
is  a  matter  of  omiffion  only,  as  by  fuffering  it  to  fall  for 
want  of  neceflary  reparations.  Whatever  does  a  lafting 
damage  to  the  freehold  or  inheritance  is  wafte l.  Therefore 
removing  wainfcot,  floors,  or  other  things  once  fixed  to  the 
freehold  of  a  houfe,  is  wafte  m  (10).  If  a  houfe  be  deftroyed 

h  1  Vern.  411.  1  Equ.  Caf.  Abr.  86,        k  Co.  Litt.  53. 
87.     Stra.  534.  '  Hetl.  35. 

1  See  ch.  10.  page  15a.  m  4  Rep.  64. 


(9)  In  an  action  by  the  incumbent  for  the  ufe  and  occupation 
of  his  glebe,  the  defendant  cannot  give  in  evidence  the  fimoniacal 
prefentation  of  the  plaintiff.  5  T.  R.  4.  But  it  may  be  given  in 
evidence  by  a  defendant  who  is  fued  for  the  tithes.     Hob.  168. 

(10)  Between  the  heir  and  executor  there  has  not  been  any 
relaxation  of  the  ancient  law  with  regard  to  fixtures,  for  there  is 
no  reafon  why  the  one  fhould  be  more  favoured  than  the  other, 
or  the  courts  would  be  difpofed  to  affift  the  heir,  and  to  prevent 
the  inheritance  from  being  difmembered  and  disfigured.  1  Hen. 
Bl.  258. 

But 
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by  tempeft,  lightning,  or  the  like,  which  is  the  aft  of  Pro- 
vidence, it  is  no  wafte :  but  otherwife,  if  the  houfe  be  burnt 
by  the  careleffnefs  or  negligence  of  the  leffee  :  though  now 
by  the  ftatute  6  Ann.  c.  31.  no  action  will  lie  againft  a 
tenant  for  an  accident  of  this  kind  ( 1 1 ).  Wafte  may  alfo  be 
committed  in  ponds,  dove-houfes,  warrens,  and  the  like  ;  by 
fo  reducing  the  number  of  the  creatures  therein,  that  there 
will  not  be  fumcient  for  the  reverfioner  when  he  comes  to  the 


But  the  courts  are  more  favourable  to  an  executor  of  a  tenant 
for  life  againft  a  perfon  in  remainder,  and  therefore  they  have  held 
that  his  executor  (hall  have  the  benefit  of  a  fire-engine  erected  by 
a  tenant  for  life.     3  Atk.  1 3 . 

With  regard  to  a  tenant  for  years,  what  fixtures  erected  by 
himfelf  he  may  afterwards  remove  before  the  expiration  of  his 
Ieafe,  is  a  queftion  of  great  importance.  It  is  fully  eftablifhed  he 
may  take  down  ufeful  and  neceffary  ere&ions  for  the  benefit  of  his 
trade  or  manufacture,  and  which  enable  him  to  carry  it  on  with 
more  advantage. 

It  has  been  fo  held  in  the  cafe  of  cyder-mills.  A  tenant  for 
years  may  alfo  carry  away  ornamental  marble  chimney-pieces, 
wainfcot  fixed  only  by  fcrews,  and  fuch  like.  But  erections  for 
the  purpofes  of  farming  and  agriculture  do  not  come  under  the 
exception  with  refpedl  to  trade,  and  cannot  be  taken  down  again. 
See  Elives  v.  Maw,  3  Eaft,  52,  where  all  the  cafes  upon  the  fub- 
jeft  are  fully  examined. 

Where  a  tenant  for  years  has  a  right  to  remove  ere&ions  and 
fixtures  during  his  leafe,  and  omits  doing  it,  he  is  a  trefpafler 
afterwards  for  going  upon  the  land,  but  not  a  trefpaffer  de  bonis 
a/port 'at is.     2  Eafl,  88. 

(11)  But  if  a  leffee  covenants  to  pay  rent,  and  to  repair,  with 
an  exprefs  exception  of  cafualties  by  fire,  he  may  be  obliged  to 
pay  rent  during  the  whole  term,  though  the  premifes  are  burnt 
down  by  accident,  and  never  rebuilt  by  the  leffor.  1  T.  R.  310. 
Nor  can  he  be  relieved  by  a  court  of  equity,  Anjl.  687,  unlefs 
perhaps  the  landlord  has  received  the  value  of  his  premifes  by 
infuring.  Amb.  621.  And  if  he  covenants  to  repair  generally 
without  any  exprefs  exceptions,  and  the  premifes  are  burnt  down, 
he  is  bound  to  rebuild  them.     6T.  R.  650. 

inheritance. 
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inheritance".  Timber  alfo  is  part  of  the  inheritance «  (12). 
Such  are  oak,  a(h,  and  elm  in  all  places ;  and  in  fome  par- 
ticular countries,  by  local  cuftom,  where  other  trees  are  ge- 
nerally ufed  for  building,  they  are  for  that  reafon  confidered 
as  timber ;  and  to  cut  down  fuch  trees,  or  top  them,  or  do 
any  other  a£t  whereby  the  timber  may  decay,  is  waftep.  But 
underwood  the  tenant  may  cut  down  at  any  feafonable  time  [  282  ] 
that  he  pleafes  q ;  and  may  take  fufficient  eftovers  of  com- 
mon right  for  houfe-bote  and  cart-bote  •,  unlefs  reftrained 
(which  is  ufual)  by  particular  covenants  or  exceptions  r. 
The  converfion  of  land  from  one  fpecies  to  another  is  wafte. 
To  convert  wood,  meadow,  or  pafture,  into  arable ;  to 
turn  arable,  meadow,  or  pafture,  into  woodland ;  or  to  turn 
arable  or  woodland  into  meadow  or  pafture,  are  all  of  them 
wafte s.  For,  as  fir  Edward  Coke  obferves l,  it  not  only 
changes  the  courfe  of  hufbandry,  but  the  evidence  of  the 
eftate  ;  when  fuch  a  clofe,  which  is  conveyed  and  defcribed 
as  pafture,  is  found  to  be  arable,  and  e  converfo.  And  the 
fame  rule  is  obferved,  for  the  fame  reafon,  with  regard  to 
converting  one  fpecies  of  edifice  into  another,  even  though 
it  is  improved  in  its  value  ".  To  open  the  land  to  fearch 
for  mines  of  metal,  coal,  &c.  is  wafte  ;  for  that  is  a  detriment 
to  the  inheritance v :  but  if  the  pits  or  mines  were  open  be- 

■  Co.  Litt.  S3'  '  Hob.  296. 

0  4  Rep.  62.  l  1  Inft.  53. 

p  Co.  Litt.  53.  u   1  Lev.  309. 

*  %  Roll.  Abr.  817.  v  5  Rep.  is. 
r  Co.  Litt.  41. 

(12)  If  during  the  eftate  of  a  mere  tenant  for  life,  timber  is 
fevered  either  by  accident  or  by  wrong,  it  belongs  to  the  firft  per- 
fon  who  has  a  veiled  eftate  of  inheritance.  But  where  there  are 
intermediate  contingent  eftates  of  inheritance,  and  the  timber  is 
cut  down  by  a  combination  between  the  tenant  for  life  and  the 
perfon  who  has  the  next  veiled  eftate  of  inheritance ;  or  if  the 
tenant  for  life  has  himfelf  fuch  eftate  and  fells  timber ;  in  thefe 
cafes  the  chancellor  will  order  it  to  be  preferved  for  him  who  has 
the  firft  contingent  eftate  of  inheritance  under  the  fettlement. 
3  Con's  P.  Wms.  267.     3  IVoodd.  400. 

fore, 
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fore,  it  is  no  waftc  for  the  tenant  to  continue  digging  them 
for  his  own  ufe  w ;  for  it  is  now  become  the  mere  annual 
profit  of  the  land.  Thefe  three  are  the  general  heads  of 
wafte,  viz.  in  houfes,  in  timber,  and  in  land.  Though, 
as  was  before  faid,  whatever  elfe  tends  to  the  deftru£tion, 
or  depreciating  the  value  of  the  inheritance,  is  confidered  by 
the  law  as  wafte. 

Let  us  next  fee,  who  are  liable  to  be  punifhed  for  com- 
mitting wafte.  And  by  the  feodal  law,  feuds  being  origin- 
ally granted  for  life  only,  we  find  that  the  rule  was  general 
for  all  vaffals  or  feudatories  ;  "Ji  vafallus  feudum  dijfipaverit, 
"  aut  inftgni  detrimento  deterius  fecerit^  privabitur."  x  But  in 
our  ancient  common  law  the  rule  was  by  no  means  fo  large  ; 
for  not  only  he  that  was  feized  of  an  eftate  of  inheritance 
might  do  as  he  pleafed  with  it,  but  alfo  wafte  was  not 
punifhable  in  any  tenant,  fave  only  in  three  perfons ;  guardian 
f_  283  ~]  in  chivalry,  tenant  in  dower,  and  tenant  by  the  curtefy  y ; 
and  not  in  tenant  for  life  or  years  z.  And  the  reafon  of 
the  diverfity  was,  that  the  eftate  of  the  three  former  was 
created  by  the  a£t  of  the  law  itfelf,  which  therefore  gave  a 
remedy  againft  them  ;  but  tenant  for  life,  or  for  years,  came 
in  by  the  demife  and  leafe  of  the  owner  of  the  fee,  and 
therefore  he  might  have  provided  againft  the  committing  of 
wafte  by  his  leffee ;  and  if  he  did  not,  it  was  his  own  de- 
fault. But,  in  favour  of  the  owners  of  the  inheritance,  the 
ftatutes  of  Marlbridge  52  Hen.  III.  c.  23.  and  of  Gloucefter 
6  Edw.  I.  c.  5.,  provided  that  the  writ  of  wafte  fhall  not  only 
lie  againft  tenants  by  the  law  of  England,  (or  curtefy,)  and 
thofe  hi  dower,  but  againft  any  farmer  or  other  that  holds 
in  any  manner  for  life  or  years.  So  that,  for  above  five 
hundred  years  paft,  all  tenants  merely  for  life,  or  for  any 
lefs  eftate,  have  been  punifhable  or  liable  to  be  impeached  for 
wafte,  both  voluntary  and  permiffive  ;  unlefs  their  leafes  be 
made,  as  fometimes  they  are,  without  impeachment  of  wafte, 

w  Hob.  295.  in    tenant  by  the  curtefy.    Regift.  72. 

x  Wright,  44.  Bro.  Abr.  tit.  ivajle,  88.     a  Intt.  301. 

y  It  was  however  a  doubt  whether     z  2  Inft.  299. 


wafte  was  punifhable  at  the  common  law 


abfque 
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abfque  hnpetitione  vajli ;  that  is,  with  a  provision  or  protection 
that  no  man  (hall  impetere,  or  fue  him  for  wafte,  commit- 
ted (13).  But  tenant  in  tail  after  poftibility  of  iffue  extinct 
is  not  impeachable  for  wafte  •,  becaufe  his  eftate  was  at  it's 
creation  an  eftate  of  inheritance,  and  fo  not  within  the  fta- 
tutes  a  (14).  Neither  does  an  action  of  wafte  Me  for  the  debtor 
againft  tenant  by  flatute,  recognizance,  or  elegit ;  becaufe 
againft  them  the  debtor  may  fet  off  the  damages  in  account b  : 
but  it  feems  reafonable  that  it  (hould  lie  for  the  reverfioner, 
expectant  on  the  determination  of  the  debtor's  own  eftate, 
or  of  thefe  eftates  derived  from  the  debtor  c. 

The  punifhment  for  wafte  committed  was,  by  common 
law  and  the  ftatute  of  Marlbridge,  only  fingle  damages d  ; 
except  in  the  cafe  of  a  guardian,  who  alio  forfeited  his  ward- 

»  Co.  Litt.  27.     a  Roll.  Abr  826.  8z8.  c  F.  N.  B.  58. 

b  Co.  Litt.  54.  6  z  Inft.  146. 


( 13 )  A  tenant  for  life  without  impeachment  of  wafte  has  as  full 
power  of  cutting  down  timber,  and  of  opening  new  mines  for  his 
own  ufe,  as  if  he  had  an  eftate  of  inheritance  ;  and  is  in  the  fame 
manner  entitled  to  the  timber,  if  fevered  by  others.  I  T.  R.  56. 
Harg.  Co.  Litt.  220.  But  although  fuch  a  tenant  for  life  may 
commit  wafte  for  his  own  benefit,  yet  he  may  be  reftrained  by  an 
injunction  out  of  the  court  of  chancery  from  making  fpoil  and 
deJlruBion  upon  the  eftate.  This  diftinction  was  firft  introduced  in 
the  cafe  of  lord  Barnard,  who  was  tenant  for  life  without  impeach- 
ment of  wafte,  with  remainder  to  his  eldeft  fon  in  tail ;  and  having 
conceived  a  difpleafure  againft  his  fon,  from  motives  of  fpleen, 
began  to  pull  down  the  family  manfion,  Raby  Caftle ;  but  he  was 
reftrained  by  the  chancellor,  and  ordered  to  repair  it.  2  Vern.  738. 
Since  that  cafe,  fuch  a  tenant  has  been  reftrained  from  cutting 
down  avenues  and  ornamental  timber  in  pleafure  grounds,  and  alfo 
young  trees  not  fit  for  timber ;  and  alfo  trees  upon  a  common  two 
miles  diftant  from  the  manfion  houfe,  which  had  been  planted  as  an 
ornament  to  the  eftate.  1  Bro.  166.  $Bro.  549.  6  Vef.jun.  107. 
See  alfo  3  Woodd.  399.  etfeq.  where  this  fubject  is  fully  and  learn- 
edly treated. 

(14)  See  page  125.  n.  3.  ante. 

Vol.  II.  A  a  fhip 
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fhip  e  by  the  provifions  of  the  great  charter  f :  but  the  ftatute 
of  Gloucefter  direcls,  that  the  other  four  fpecies  of  tenants 
{hall  lofe  and  forfeit  the  place  wherein  the  wafte  is  com- 
mitted, and  alfo  treble  damages  to  him  that  hath  the  inhe- 
ritance. The  expreffion  of  the  ftatute  is,  "  he  fhall  forfeit 
"  the  thing  which  he  hath  wafted  5"  and  it  hath  been  deter- 
mined that  under  thefe  words  the  place  is  alfo  included  s. 
And  if  wafte  be  done  fparfmi,  or  here  and  there,  all  over  a 
wood,  the  whole  wood  fhall  be  recovered  ;  or  if  in  feveral 
T  284  ]  rooms  of  a  houfe,  the  whole  houfe  fhall  be  forfeited  h  ;  be- 
caufe  it  is  impracticable  for  the  reverfioner  to  enjoy  only  the 
identical  places  wafted,  when  lying  interfperfed  with  the 
other.  But  if  wafte  be  done  only  in  one  end  of  a  wood,  (or 
perhaps  in  one  room  of  a  houfe,  if  that  can  be  conveniently 
feparated  from  the  reft,)  that  part  only  is  the  locus  vajlatusy 
or  thing  wafted,  and  that  only  fhall  be  forfeited  to  the  re- 
verfioner '. 

VII.  A  seventh  fpecies  of  forfeiture  is  that  of  copyhold 
eftates,  by  breach  of  the  cnjloms  of  the  manor.  Copyhold 
eftates  are  not  only  liable  to  the  fame  forfeitures  as  thofe 
which  are  held  in  focage,  for  treafon,  felony,  alienation,  and 
wafte  :  whereupon  the  lord  may  feife  them  without  any 
prefentment  by  the  homage  k ;  but  alfo  to  peculiar  forfeitures 
annexed  to  this  fpecies  of  tenure,  which  are  incurred  by  the 
breach  of  either  the  general  cuftoms  of  all  copyholds,  or  the 
peculiar  local  cuftoms  of  certain  particular  manors.  And 
we  may  obferve  that,  as  thefe  tenements  were  originally 
holden  by  the  lowed  and  moft  abje£t  vafals,  the  marks  of 
feodal  dominion  continue  much  the  ftrongeft  upon  this  mode 
of  property.  Moft  of  the  offences,  which  occafioned  a  re- 
fumption  of  the  fief  by  the  feodal  law,  and  were  denomi- 
nated feloniae,  per  quas  vafallus  amitteret  fendum ',  ftill  conti- 
nue to  be  caufes  of  forfeiture  in  many  of  our  modern  copy- 

*  2  Inft.300.  I  %  Inft.3c4. 

f  9  Hen.  III.  c.4.  k  2  Ventr.  38.     Cro.  Illiz.  439. 

«  %  Inft.  303.  1  Feud.  I.  3.  t.  a6.  in  aU. 
b  Co.Litt,  54. 

holds, 
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holds.  As,  by  fubtradtion  of  fuit  and  fervice  m ;  ft  dominum 
defervire  noluerit  n :  by  disclaiming  to  hold  of  the  lord,  or 
fwearing  himfelf  not  his  copyholder  ° ;  ft  dominum  ejuravit, 
i.  e.  negavit  fe  a  domino  feudum  habere  p :  by  neglect  to  be  ad- 
mitted tenant  within  a  year  and  a  day  q  ;  ft  per  annum  et  diem 
cejpiverit  in  petenda  invejiitura r :  by  contumacy  in  not  appear- 
ing in  court  after  three  proclamations s  •,  fi  a  domino  ter  citatus 
?ion  comparuerit l:  or  by  refufing,  when  fworn  of  the  homage, 
to  prefent  the  truth  according  to  his  oath  u :  ft  pares  veritatem 
noverint,  et  dicant  fe  nefcire,  cum  /riant™.  In  thefe  and  a  [  28c  *] 
variety  of  other  cafes,  which  it  is  impoffible  here  to  enume- 
rate, the  forfeiture  does  not  accrue  to  the  lord  till  after  the 
offences  are  prefented  by  the  homage,  or  jury  of  the  lord's 
court  baron  x :  per  laudamentum  parium  fuorum  * ;  or,  as  it  is 
more  fully  expreffed  in  another  place  z,  nemo  miles  adimatu^ 
de  pojfeffwne  fui  beneficii,  nifi  convitla  culpa,  quae  fit  laudanda* 
per  judicium  parium  fuorum. 

VIII.  The  eighth  and  laft  method  whereby  lands  and 
tenements  may  become  forfeited,  is  that  of  bankruptcy,  or  the 
act  of  becoming  a  bankrupt :  which  unfortunate  perfon  may* 
from  the  feveral  defcriptions  given  of  him  in  our  ftatute  law, 
be  thus  defined  ;  a  trader  who  iecretes  himfelf,  or  does  cer- 
tain other  acts,  tending  to  defraud  his  creditors. 

Who  lhall  be  fuch  a  trader,  or  what  acts  are  fufficient  to 
denominate  him  a  bankrupt,  with  the  feveral  connected 
confequences  refulting  from  that  unhappy  Situation,  will  be 
better  confidered  in  a  fubfequent  chapter  ;  when  we  fhall 
endeavour  more  fully  to  explain  it's  nature,  as  it  moft  imme- 
diately relates  to  perfonal  goods  and  chattels.  I  fhall  only 
here  obferve  the  manner  in  tvhich  the  property  of  lands  and 

m  3  Leon.  io3.     Dyer.  an.  u  Co.  Copyh.  §  57. 

"  Feud.  I.  i.  t.zi.  w  Feud.  I.  2;  /.  58. 

0  Co.  Copyh.  §  57.  x  Co.  Copyh.  §  58. 

P  Feud.  I.  2.  /.  34.  Sc  t.  26.  §  3.  y  Feud.  I.  1.  t.  21. 

<J   Plowd.  373.  *  IbhLti  22. 

T  Feud.  I.  2.  t.  24.  *  *'.  *•      arvitranda,    definitnda.       Du 

8  8  Rep.  99.     Co.  Copyh.  §  57.  Frefne,  IV.  79. 

c  Feud,  I,  %,  t,  22. 

A  a  2  tene- 
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tenements  is  transferred,  upon  the  fuppofition  that  the  owner 
of  them  is  clearly  and  indifputably  a  bankrupt,  and  that  a 
commiffion  of  bankrupt  is  awarded  and  iflued  againft  him. 

By  ftatute  13  Eliz.  c.  7.  the  commiffioners  for  that  pur- 
pofe,  when  a  man  is  declared  a  bankrupt,  (hall  have  full  power 
to  difpofe  of  all  his  lands  and  tenements,  which  he  had  in 
his  own  right  at  the  time  when  he  became  a  bankrupt,  or 
which  fhall  defcend  or  come  to  him  at  any  time  afterwards, 
before  his  debts  are  fatisfied  or  agreed  for ;  and  all  lands  and 
tenements  which  were  purchafed  by  him  jointly  with  his  wife 
or  children  to  his  own  ufe,  (or  fuch  intereft  therein  as  he 
C  286  3  may  lawfully  part  with,)  or  purchafed  with  any  other  perfon 
upon  fecret  truft  for  his  own  ufe  ;  and  to  caufe  them  to  be 
appraifed  to  their  full  value,  and  to  fell  the  fame  by  deed 
indented  and  inrolled,  or  divide  them  proportionably  among 
the  creditors.  This  ftatute  exprefsly  included  not  only  free, 
but  cuftomary  and  copyhold,  lands;  but  did  not  extend  to 
eftates-tail,  farther  than  for  the  bankrupt's  life  ;  nor  to  equi- 
ties of  redemption  on  a  mortgaged  eftate,  wherein  the  bank- 
rupt has  no  legal  intereft,  but  only  an  equitable  reverfion. 
Whereupon  the  ftatute  21  Jac.  I.  c.  19.  ena£ts,  that  the 
commiffioners  fhall  be  empowered  to  fell  or  convey,  by  deed 
indented  and  inrolled,  any  lands  or  tenements  of  the  bankrupt, 
wherein  he  fhall  be  feifed  of  an  eftate-tail  in  poffeffion, 
remainder,  or  reverfion,  unlefs  the  remainder  or  reverfion 
thereof  fhall  be  in  the  crown  ;  and  that  fuch  fale  fhall  be 
good  againft  all  fuch  iffues  in  tail,  remainder-men,  and  re- 
verfioners,  whom  the  bankrupt  himfelf  might  have  barred  by 
a  common  recovery,  or  other  means ;  and  that  all  equities  of 
redemption  upon  mortgaged  eitates,  fhall  be  at  the  difpofal 
of  the  commiffioners  •,  for  they  fhall  have  power  to  redeem 
the  fame  as  the  bankrupt  himfelf  might  have  done,  and  after 
redemption  to  fell  them.  And  alfo  by  this  and  a  former  a£t  b, 
all  fraudulent  conveyances  to  defeat  the  intent  of  thefe 
ftatutes  are  declared  void  ;  but  that  no  purchafor  bona  jide, 
for  a  good  or  valuable  confideration,   fhall  be  affected  by  the 

b  1  Jac.  I.  c.  15. 

bankrupt 
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bankrupt  laws,  unlefs  the  commiffion  be  fued  forth  within 
five  years  after  the  adr,  of  bankruptcy  committed  (15). 

By  virtue  of  thefe  ftatutes  a  bankrupt  may  lofe  all  his 
real  eftates  ;  which  may  at  once  be  transferred  by  his  com- 
miflioners  to  their  affignees,  without  his  participation  or 
confent. 


(15)  If  the  wife  of  a  bankrupt  has  lands  before  marriage, 
unlefs  they  are  fettled  upon  her  for  her  feparate  ufe,  the  hufband's 
intereft  in  them  fhall  be  fold,  fo  that  the  wife  can  have  no  farther 
enjoyment  of  them  until  (he  furvives  her  hufband. 

By  46  Geo.  Ill,  c.  135.  it  is  enacted,  that  all  conveyances  by 
any  bankrupt  made  two  calendar  months  before  the  date  of  the 
commiffion  fhall  be  valid,  notwithftanding  a  prior  aft  of  bank- 
ruptcy, provided  the  perfon  dealing  with  the  bankrupt  had  not 
any  notice,  at  the  time  of  the  conveyance,  of  fuch  prior  aft  of 
bankruptcy  of  the  bankrupt,  or  that  he  was  infolvent,  or  had 
flopped  payment. 
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CHAPTER    THE    NINETEENTH. 


of  TITLE  by   ALIENATION. 


THE  mofl  ufual  and  univerfal  method  of  acquiring  a  title 
to  real  eftates  is  that  of  alienation,  conveyance,  or  pur- 
chafe  in  it's  limited  fenfe  ;  under  which  may  be  comprifcd 
any  method  wherein  eftates  are  voluntarily  refigned  by  one 
man,  and  accepted  by  another  ;  whether  that  be  effected  by 
fale,  gift,  marriage,  fettlement,  devife,  or  other  tranfmiffion 
of  property  by  the  mutual  confent  of  the  parties. 

This  means  of  taking  eftates  by  alienation,  is  not  of  equal 
antiquity  in  the  law  of  England  with  that  of  taking  them  by 
defcent.  For  we  may  remember  that,  by  the  feodal  law  a, 
a  pure  and  genuine  feud  could  not  be  transferred  from  one 
feudatory  to  another  without  the  confent  of  the  lord  ;  left 
thereby  a  feeble  or  fufpicious  tenant  might  have  been  fub- 
ftituted  and  impofed  upon  him  to  perform  the  feodal  fer- 
vices,  inftead  of  one  on  whofe  abilities  and  fidelity  he  could 
depend.  Neither  could  the  feudatory  then  fubje£t  the  land 
to  his  debts  j  for  if  he  might,  the  feodal  reftraint  of  alien- 
ation would  have  been  eafily  fruftrated  and  evaded  b.  And, 
as  he  could  not  aliene  it  in  his  lifetime,  fo  neither  could  he 
by  will  defeat  the  fucceffion,  by  devifing  his  feud  to  another 
family ;  nor  even  alter  the  courfe  of  it,  by  impofing  parti- 
cular limitations,  or  prefcribing  an  unufual  path  of  defcent. 
Nor,  in  fhort,  could'he  aliene  the  eftat?,  even  with  the  con- 
fent of  the  lord,  unlefs  he  had  alfo  obtained  the  confent  of 
his  own  next  apparent,  or  prefumptive  heir c.  And  there- 
fore it  was  very  ufual  in  antient  feoffments  to  exprefs  that 

1  See  page  37.  c  Co.  Litt.  94.    Wright,  168. 

*>  Ftud,  I.  1. 1.  27. 
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the  alienation  was  made  by  confent  of  the  heirs  of  the  feof- 
for :  or  fometimes  for  the  heir  apparent  himfelf  to  join  with 
the  feoffor  in  the  grant  d.  And,  on  the  other  hand,  as  the 
feodal  obligation  was  looked  upon  to  be  reciprocal,  the  lord 
could  not  aliene  or  transfer  his  figniory  without  the  confent  of 
his  vafal  :  for  it  was  efteemed  unreasonable  to  fubje£t  a  feu- 
datory to  a  new  fuperior,  with  whom  he  might  have  a  deadly 
enmity,  without  his  own  approbation  ;  or  even  to  transfer 
his  fealty,  without  his  being  thoroughly  apprized  of  it,  that 
he  might  know  with  certainty  to  whom  his  renders  and  Ser- 
vices were  due,  and  be  able  to  diftinguifh  a  lawful  diftrefs 
for  rent  from  a  hoftile  feifing  of  his  cattle  by  the  lord  of  a 
neighbouring  clan  c.  This  confent  of  the  vafal  was  exprefTed 
by  what  was  called  attorning f ,  or  profeffing  to  become  the 
tenant  of  the  new  lord  :  which  doclrine  of  attornment  was 
afterwards  extended  to  ail  leflees  for  life  or  years.  For  if  one 
bought  an  eftate  with  any  leafe  for  life  or  years  Handing  out 
thereon,  and  the  lefTee  or  tenant  refufed  to  attorn  to  the  pur- 
chafor,  and  to  become  his  tenant,  the  grant  or  contract  was 
in  moft  cafes  void,  or  at  leaft  incomplete  g  :  which  was  alfo 
an  additional  clog  upon  alienations. 

But  by  degrees  this  feodal  feverity  is  worn  off;  and  ex- 
perience hath  (hewn,  that  property  beft  anfwers  the  purpofes 
of  civil  life,  efpecially  in  commercial  countries,  when  it's 
transfer  and  circulation  are  totally  free  and  unreftrained.  The 
road  was  cleared  in  the  firft  place  by  a  law  of  king  Henry  the 
firft,  which  allowed  a  man  to  fell  and  difpofe  of  lands  which 
he  himfelf  had  purchafed:  for  over  thefe  he  was  thought  to 
have  a  more  extenfive  power  than  over  what  had  been  trans- 
mitted to  him  in  a  courfe  of  defcent  from  his  anceftors  h  : 

d   Madox,    Fcrmul.     Angl.    N°    3)6.  et  Jide,  novo  ft  facramcnto  novo  item  do- 

319.  427-  mino  acquirenti  objlringebat,  idquc  jujju 

e  Gilb.Ten.  75.  aucloris.     D'Argentie  Antiq.    Confuet. 

f  The  fame  doctrine   and   the   fame  Brit.  a^W  Dufrefne,  i.  819,  820. 

denomination  prevailed    in   Bretagne —  6  Lilt.  §  551. 

pojfejpones    in  jurifdiclionalibus    nan    ali-  h   Empliones  vtl  acquijltiones  fuas  del 

*er   apprebendi   pojfe,   quam  per    at  tour-  cui  magis  iielit.     Terr  am  autem  quam  ei 

nances  et  avirances,  ut  loqui  folent ;   cum  parent  et  dederunt,  non  mittat  extra  cog- 

•vafallus)  ejurato  prioris    domini  obfequio  nationemfuam^  LL,  Hen.  I.  c.  70. 
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a  do&rine  which  is  countenanced  by  the  feodal  conftitutions 
themfelvcs  ' :  but  he  was  not  allowed  to  fell  the  wljole  of  his 
own  acquirements,  fo  as  totally  to  difinherit  his  children,  any 
more  than  he  was  at  liberty  to  aliene  his  paternal  eftate  k. 
Afterwards  a  man  feems  to  have  been  at  liberty  to  part  with 
all  his  own  acquifitions,  if  he  had  previoufly  purchafed  to 
him  and  his  qjjigns  by  name  •,  but,  if  his  ajjigns  were  not  ipe- 
cified  in  the  purchafe  deed,  he  was  not  empowered  to 
aliene ' :  and  alfo  he  might  part  with  one-fourth  of  the  in- 
heritance of  his  anceftors  withont  the  confent  of  his  heir  m. 
By  the  great  charter  of  Henry  III.  n,  no  fubinfeudation  was 
permitted  of  part  of  the  land,  unlefs  fufficient  was  left  to 
anfwer  the  fervices  due  to  the  fuperior  lord,  which  fufficiency 
was  probably  interpreted  to  be  one  half  or  moiety  of  the 
land0.  But  thefe  reftrictions  were  in  general  removed,  by 
the  ftatute  of  quia  emptores p,  whereby  all  perfons,  except 
the  king's  tenants  in  capitet  were  left  at  liberty  to  aliene  all 
or  any  part  of  their  lands  at  their  own  difcretion  q.  And 
even  thefe  tenants  in  capite  were  by  the  ftatute  i  Edw.  III. 
c.  12.  permitted  to  aliene,  on  paying  a  fine  to  the  king r. 
By  the  temporary  ftatutes  7  Hen.  VII.  c.  3.  and  3  Hen.  VIII. 
c.  4.  all  perfons  attending  the  king  in  his  wars  were  allowed 
to  aliene  their  lands  without  licence,  and  were  relieved  from 
other  feodal  burdens.  And,  iaftly,  thefe  very  fines  for  alien- 
ations were,  in  all  cafes  of  freehold  tenure,  entirely  abo- 
lifhed  by  the  ftatute  12  Car.  II.  c.  24.  As  to  the  power  of 
charging  lands  with  the  debts  of  the  owner,  this  was  intro- 
duced fo  early  as  flat.  Weftm.  2.  which  «  fubje£ted  a  moiety 
of  the  tenant's  lands  to  execu  tions,  for  debts  recovered  by 
law  :  as  the  whole  of  them  was  likewife  fubjerfted  to  be 
pawned  in  a  ftatute  merchant  by  the  ftatute  de  mercatoribus, 

1  Feud.  I.  2.  /.  39.  m   Mirr.  ibid. 

k  Si  queflum  tantum  hobusrh  is,  qui  "  9  Hen.  III.  c.  32. 

partem  terrae  fuae  donare  -volucrit,  tunc  °  Da'rymple  of  feuds,  95. 

quidem  hoc  ei  licet :  fed  non  tottim  que/-  P   18  Edw.  I.  c.  I. 

turn,  quia  non  foteji  f.lium  Juum    hae-  1   See  pae.  72.  01. 

redem  exhaeredare.   Glanvil.  /.  7.  c.  1.  r  2  Inft.  67. 

'  Mirr.  c.  1.  §  3.  This  is  alfo  borrow-  *  13  Ed.  Lc.l8. 
cd  frcm  the  feodal  law.  Ftud,  I.  2.  /,  4%. 
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made  the  fame  year,  and  in  a  ftatute  ftapleby  ftatute  27  Edw. 
III.  c.  9.  and  in  other  fimilar  recognizances  by  ftatute  23  Hen.  [  290  1 
VIII.  c.  6.  And  now,  the  whole  of  them  is  not  only  fub- 
jett  to  be  pawned  for  the  debts  of  the  owner,  but  likewife 
to  be  absolutely  fold  for  the  benefit  of  trade  and  commerce 
by  the  feveral  ftatutes  of  bankruptcy.  The  reftraint  of  de- 
viftng  lands  by  will,  except  in  fome  places  by  particular  cuf- 
tom,  lafted  longer ;  that  not  being  totally  removed,  till  the 
abolition  of  the  military  tenures.  The  doctrine  of  attorn- 
ments continued  flill  later  than  any  of  the  reft,  and  became 
extremely  troublefome,  though  many  methods  were  invented 
to  evade  them  ;  till  at  laft  they  were  made  no  longer  necef- 
fary  to  complete  the  grant  or  conveyance,  by  ftatute  4  &  5 
Ann.  c.  16.;  nor  {hall,  by  ftatute  1 1  Geo.  II.  c.  19,  the  attorn- 
ment of  any  tenant  affect:  the  pofTelfion  of  any  lands,  unlefs 
made  with  confent  of  the  landlord,  or  to  a  mortgagee  after 
the  mortgage  is  forfeited,  or  by  direction  of  a  court  of  juftice. 

In  examining  the  nature  of  alienation,  let  us  firft  inquire, 
briefly,  who  may  aliene,  and  to  whom;  and  then,  more  largely, 
how  a  man  may  aliene,  or  the  feveral  modes  of  conveyance. 

I.  Who  may  aliene,  and  to  whom :  or,  in  other  words, 
who  is  capable  of  conveying  and  who  of  purchafing.     And 
herein  we  muft  confider  rather  the  incapacity,  than  capacity, 
of  the  feveral  parties:  for  all  perfons  in  poffeffion  are  prima 
facie  capable  both  of  conveying  and    purchafing,  unlefs   the 
law  has  laid  them  under  any  particular  difabilities.     But,  if 
a  man  has  only  in  him  the  right  of  either  poffeffion  or  pro- 
perty, he  cannot  convey  it  to  any  other,  left  pretended  titles 
might  be  granted  to  great  men,  whereby  juftice   might   be 
trodden  down,  and  the  weak  oppreffed  s.     Yet  reverfions  and 
veiled    remainders  may  be   granted;  becaufe  the  poffeffion 
of  the  particular  tenant  is  the  poffeffion  of  him  in  reverfion 
or  remainder  ;  but  contingencies^  and  mere  pffibilitiesy  though 
they  may  be  releafed,   or  devifed  by  will,  or  may  pafs  to 
the   heir  or    executor,   yet   cannot   (it  hath  been    faid)   be 

'  Co.Litt.  214. 
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afligned  to  a  ftranger,   unlefs    coupled  with   fome   prefent 
intereft*  (i). 

Persons  attainted  of  treafon,  felony,  and  praemunire,  are 
incapable  of  conveying,  from  the  time  of  the  offence  com- 
mitted, provided  attainder  follows  u  :  for  fuch  conveyance 
[  291  ]  by  them  may  tend  to  defeat  the  king  of  his  forfeiture,  or  the 
lord  of  his  efcheat.  But  they  may  pur  chafe  for  the  benefit 
of  the  crown,  or  the  lord  of  the  fee,  though  they  are  dis- 
abled to  hold:  the  lands  fo  purchafed,  if  after  attainder, 
being  fubjett  to  immediate  forfeiture  ;  if  before,  to  efcheat 
as  well  as  forfeiture,  according  to  the  nature  of  the  crime  w. 
So  alfo  corporations,  religious  or  others,  may  purchafe  lands  ; 
yet,  unlefs  they  have  a  licence  to  hold  in  mortmain,  they 
cannot  retain  fuch  purchafe ;  but  it  fhall  be  forfeited  to  the 
lord  of  the  fee. 

Idiots  and  perfons  of  nonfane  memory,  infants  and  per- 
fons  under  durefs,  are  not  totally  difabled  either  to  convey 
or  purchafe,  but  fub  modo  only.  For  their  conveyances  and 
purchafes  are  voidable,  but  not  actually  void.  The  king  in- 
deed, on  behalf  of  an  idiot,  may  avoid  his  grants  or  other 
a£ts x.  But  it  hath  been  faid,  that  a  non  compos  himfelf, 
though  he  be  afterwards  brought  to  a  right  mind,  fhall  not 
be  permitted  to  allege  his  own  infanity  in  order  to  avoid  fuch 
grant :  for  that  no  man  fhall  be  allowed  to  ftultify  himfelf, 
or  plead  his  own  difability.  The  progrefs  of  this  notion  is 
fomewhat  curious.  In  the  time  of  Edward  I.,  non  compos 
was  a  fufficient  plea  to  avoid  a  man's  own  bond  y :  and  there 
is  a  writ  in  the  regifter  z  for  the  alienor  himfelf  to  recover 

1  Sheppard's  touchftone,   238,  239.  x  Co.  Litt.  247. 

322.    11  Mod.  152.    I  P.  Wms.574.  >  Britten.^.  zZ.foI.  66. 

Stra.  132.  z  fol.     228.       See    alfo    MemoranJ. 

u  Co.  Litt.  42.  Scaccb.    22  Ed<w.  I.  (prefixed  to  May. 

w  Ibid.  2.  nard's  year-book,  Edw.  II.)  fol.  23. 

(  I )  A  covenant  for  a  valuable  confideration  to  fettle  or  convey 
a  poflibility,  when  it  arifes,  will  be  enforced  in  equity.  Fonbl.  Tr. 
of  Eq,  202. 

lands 
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lands  aliened  by  him  during  his  infanity ;  dum  fu'it  non  com- 
pos mentis  fuaey  at  dicit,  &c.  But  under  Edward  III.  a  fcruple 
began  to  arife,  whether  a  man  ihould  be  permitted  to  blemiJJj 
himfelf,  by  pleading  his  own  infanity  x :  and,  afterwards,  a 
defendant  in  affife  having  pleaded  a  releafe  by  the  plaintiff 
fincc  the  laft  continuance,  to  which  the  plaintiff  replied 
{ore  tenusy  as  the  manner  then  was)  that  he  was  out  of  his 
mind  when  lie  gave  it,  the  court  adjourned  the  affife ; 
doubting,  whether  as  the  plaintiff  was  fane  both*  then  and  at 
the  commencement  of  the  fuit,  he  fhould  be  permitted  to 
plead  an  intermediate  deprivation  of  reafon  ;  and  the  queftion 
was  afked,  how  he  came  to  remember  the  releafe,  if  out  of 
his  fenfes  when  he  gave  ita.  Under  Henry  VI.  this  way  of 
reafoning  (that  a  man  fhall  not  be  allowed  to  difable  himfelf,  r  292  ~\ 
by  pleading  his  own  incapacity,  becaufe  he  cannot  know 
what  he  did  under  fuch  a  fituation)  was  ferioufly  adopted 
by  the  judges  in  argument b  ;  upon  a  queftion,  whether  the 
heir  was  barred  of  his  right  of  entry  by  the  feoffment  of  his 
infane  anceftor.  And  from  thefe  loofe  authorities,  which  Fitz- 
herbert  does  not  fcruple  to  reject  as  being  contrary  to  rea- 
fon c,  the  maxim  that  a  man  fhall  not  ftultify  himfelf  hath 
been  handed  down  as  fettled  law  d :  though  later  opinions, 
feeling  the  inconvenience  of  the  rule,  have  in  many  points 
endeavoured  to  reftrain  it e  (2).  And,  clearly,  the  next  hen, 
or  other  perfon  interefted,  may,  after  the  death  of  the  idiot 
or  non  compos,  take  advantage  of  his  incapacity  and  avoid  the 
grant f.  And  fo  too,  if  he  purchafes  under  this  difability, 
and  does  not  afterwards  upon  recovering  his  fenfes  agree  to 

z  5   Ed-w.  Itt.  70.  d  Litt.    §   405.     Cro.    Eliz.    398. 

1   35  Afif'P1' IO-  4  Rep.  1 33.    Jenk.  40. 

b  39  Hen.  VI.  42.  e  Com.  469.      3    Mod.  310,  311. 

c  F,  N.  B.  aoa.  1  Equ.  caf.  abr.  279. 

f  Perkins,  §  si. 

(2)  In  Cro.  Eliz.  398.  the  opinion  of  Fitzherbert  is  denied  to 
be  law,  and  de  non  fane  memory  held  to  be  a  bad  plea  to  an  aftion 
of  debt  upon  an  obligation.  See  much  learning  refpe&ing  lunatics, 
colle&ed  in  Mr.  Fonblanque's  edition  of  the  Treatife  of  Equity, 
p.  40.  &  feq. 

the 
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the  purchafe,  his  heir  may  either  waive  or  accept  the  eftate 
at  his  option  g.  In  like  manner,  an  infant  may  waive  fuch 
purchafe  or  conveyance,  when  he  comes  to  full  age ;  or,  if 
he  does  not  then  actually  agree  to  it,  his  heirs  may  waive  it 
after  him  \  Perfons  alfo,  who  purchafe  or  convey  under 
durefs,  may  affirm  or  avoid  fuch  tranfa&ion,  whenever  the 
durefs  is  ceafed '.  For  all  thefe  are  under  the  protection  of 
the  law ;  which  will  not  fuffer  them  to  be  impofed  upon, 
through  the  imbecility  of  their  prefent  condition  ;  fo  that 
their  a£ts  are  only  binding,  in  cafe  they  be  afterwards  agreed 
to,  when  fuch  imbecility  ceafes.  Yet  the  guardians  or  com- 
mittees of  a  lunatic,  by  the  ftatute  of  11  Geo.  III.  c.  20.  are 
empowered  to  renew  in  his  right,  under  the  directions  of 
the  court  of  chancery,  any  leafe  for  lives  or  years,  and  apply 
the  profits  of  fuch  renewal  for  the  benefit  of  fuch  lunatic,  his 
heirs  or  executors. 

The  cafe  of  a  feme-covert  is  fomewhat  different.  She 
may  purchafe  an  eftate  without  the  confent  of  her  hufband, 
C  293  ]  and  the  conveyance  is  good  during  the  coverture,  till  he 
avoids  it  by  fome  aft  declaring  his  diffentk.  And,  though 
he  does  nothing  to  avoid  it,  or  even  if  he  actually  confents, 
the  feme-covert  herfeif  may,  after  the  death  of  her  hufband, 
waive  or  difagree  to  the  fame :  nay,  even  her  heirs  may 
waive  it  after  her,  if  fhe  dies  before  her  hufband,  or  if  in 
her  widowhood  fhe  does  nothing  to  exprefs  her  confent  or 
agreement '.  But  the  conveyance  or  other  contract  of  a  feme- 
covert  (except  by  fome  matter  of  record)  is  abfolutely  void, 
and  not  merely  voidable1";  and  therefore  cannot  be  affirmed 
or  made  good  by  any  fubfequent  agreement. 

The  cafe  of  an  alien  born  is  alfo  peculiar.  For  he  may 
purchafe  any  thing ;  but  after  purchafe  he  can  hold  nothing 
except  a  leafe  for  years  of  a  houfe  for  convenience  of  mer- 

2  Co.  I.itt.  2.  k  Co.  Litt.  3. 

?  Ibid.  '  Ibid. 

>  %  Inft.  483.    5  Rep.  119.  m  Perkin«,  §  154.  I  Sid.  120. 

chandize, 
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chandize  (3),  in  cafe  he  be  an  alien  friend;  all  other  pur- 
chafes  (when  found  by  an  inqueft  of  office)  being  immedi- 
ately forfeited  to  the  king  n. 

Papists,  laftly,  and  perfons  profeffmg  the  popifh  religion, 
and  neglecting  to  take  the  oath  prefcribed  by  ftatute  18 
Geo.  III.  c.  60.  within  the  time  limited  for  that  purpofe, 
are  by  ftatute  1 1  &  1 2  W.  III.  c.  4.  difabled  to  purchafe  any 
lands,  rents,  or  hereditaments ;  and  all  eftates  made  to  their 
ufe,  or  in  truft  for  them,  are  void  °. 

II.  We  are  next,  but  principally,  to  inquire,  bow  a  man 
may  aliene  or  convey  ;  which  will  lead  us  to  confider  the 
feveral  modes  of  conveyance. 

In  confequence  of  the  admiffion  of  property,  or  the 
giving  a  feparate  right  by  the  law  of  fociety  to  thofe  things 
which  by  the  law  of  nature  were  in  common,  there  was 
neceflarily  fome  means  to  be  devifed,  whereby  that  feparate 
right  or  exclufive  property  fhould  be  originally  acquired  ;  [  294  ] 
which,  we  have  more  than  once  obferved,  was  that  of  occu- 
pancy or  firft  pofleffion.  But  this  poffeffion,  when  once 
gained,  was  alfo  neceflarily  to  be  continued ;  or  elfe,  upon 
one  man's  dereliction  of  the  thing  he  had  feifed,  it  would 
again  become  common,  and  all  thofe  mifchiefs  and  conten- 
tions would  enfue,  which  property  was  introduced  to  prevent. 
For  this  purpofe  therefore  of  continuing  the  pofleffion,  the 
municipal  law  has  eftablifhed  defcents  and  alienations  :  the 
former  to  continue  the  poffeffion  in  the  heirs  of  the  proprie- 
tor, after  his  involuntary  dereliction  of  it  by  his  death  ;  the 
latter  to  continue  it  in  thofe  perfons  to  whom  the  proprietor, 
by  his  own  voluntary  act,  fhould  chufe  to  relinquish  it  in  his 
lifetime.      A   tranflation,    or    transfer,   of    property    being 

n  Co.  Litt.  2.  °  l  P.  Wms.  354. 


( 3 )  It  feems  that  he  ha3  not  even  this  exception  in  his  favour. 
Harg.  Co.  Litt.  2. 

thus 
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thus  admitted  by  law,  it  became  neceffary  that  this  transfer 
fhould  be  properly  evidenced  :  in  order  to  prevent  difputes, 
either  about  the  fact,  as  whether  there  was  any  transfer  at 
all  j  or  concerning  the  perfons,  by  whom  and  to  whom  it 
was  transferred  j  or  with  regard  to  the  fubje£t-matter,  as 
what  the  thing  transferred  confifted  of;  or,  laltly,  with  rela- 
tion to  the  mode  and  quality  of  the  transfer,  as  for  what 
period  of  time  (or,  in  other  words,  for  what  eftate  and  inte- 
reft)  the  conveyance  was  made.  The  legal  evidences  of  this 
tranflation  of  property  are  called  the  common  ajfurances  of  the 
kingdom ;  whereby  every  man's  eftate  is  affured  to  him,  and 
all  controverfies,  doubts,  and  difficulties  are  either  prevented 
or  removed. 

These  common  affurances  are  of  four  kinds  :  i.  By 
matter  in  pats,  or  deed ;  which  is  an  affurance  tranfa£ted  be- 
tween two  or  more  private  perfons  in  pais,  in  the  country  ; 
that  is,  (according  to  the  old  common  law)  upon  the  very 
fpot  to  be  transferred.  2.  By  matter  of  record,  or  an  affur- 
ance tranfacled  only  in  the  king's  public  courts  of  record. 
3.  By  fpecial  cujiom,  obtaining  in  fome  particular  places, 
and  relating  only  to  fome  particular  fpecies  of  property. 
"Which  three  are  fuch  as  take  effect  during  the  life  of  the 
party  conveying  or  affuring.  4.  The  fourth  takes  no  effect: 
till  after  his  death  ;  and  that  is  by  devife,  contained  in  his  lafl 
will  and  teftament.     We  fhall  treat  of  each  in  it's  order. 
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CHAPTER   THE   TWENTIETH. 


of  ALIENATION  by  DEED. 


IN  treating  of  deeds  I  (hall  confider,  firft,  their  general 
nature ;  and,  next,  the  feveral  forts  or  kinds  of  deeds, 
with  their  refpective  incidents.  And  in  explaining  the  for- 
mer, I  mall  examine,  firft,  what  a  deed  is  ;  fecondly,  it's 
requifites ;  and,  thirdly,  how  it  may  be  avoided. 

I.  First,  then,  a  deed  is  a  writing  fealed  and  delivered  by 
the  parties  a.  It  is  fometimes  called  a  charter,  carta,  from 
it's  materials  •,  but  moft  ufually,  when  applied  to  the  tranf- 
actions  of  private  fubjecls,  it  is  called  a  deed,  in  hzim/aBum, 
x.ut  s£o%>5v,  becaufe  it  is  the  moll  folemn  and  authentic  act 
that  a  man  can  poffibly  perform,  with  relation  to  the  difpofal 
of  his  property  ;  and  therefore  a  man  (hall  always  be  ejlopped 
by  his  own  deed,  or  not  permitted  to  aver  or  prove  any  thing 
in  contradiction  to  what  he  has  once  fo  folemnly  and  delibe- 
rately avowed  b.  If  a  deed  be  made  by  more  parties  than  one, 
there  ought  to  be  regularly  as  many  copies  of  it  as  there  are 
parties,  and  each  mould  be  cut  or  indented  (formerly  in  acute 
angles  inftar  dentium,  like  the  teeth  of  a  faw,but  at  prefent  in 
a  waving  line)  on  the  top  or  fide,  to  tally  or  correfpond  with 
the  other  ;  which  deed,  fo  made,  is  called  an  indenture.  For- 
merly, when  deeds  were  more  concife  than  at  prefent,  it  was 
ufual  to  write  both  parts  on  the  fame  piece  of  parchment,  with 
fome  word  or  letters  of  the  alphabet  written  between  them  ; 
through  which  the  parchment  was  cut,  either  in  a  ftrait  or 

?  Co,  Litt.  iji,  b  Plowd.  434. 

indented 
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indented  line,  in  fuch  a  manner  as  to  leave  half  the  word  on 
one  part  and  half  on  the  other.  Deeds  thus  made  were  de- 
nominated fyngrapha  by  the  canonifts  c  ;  and  with  us  chiro- 
grapha,  or  hand-writings'1 ;  the  word  cirographum  or  cyro- 
graphum  being  ufually  that  which  is  divided  in  making  the 
indenture:  and  this  cuftom  is  Mill  preferved  in  making  out 
the  indentures  of  a  fine,  whereof  hereafter.  But  at  length 
indenting  only  has  come  into  ufe,  without  cutting  through 
any  letters  at  all ;  and  it  feems  at  prefent  to  ferve  for  little 
other  purpofe,  than  to  give  name  to  the  fpecies  of  the  deed. 
When  the  feveral  parts  of  an  indenture  are  interchangeably 
executed  by  the  feveral  parties,  that  part  or  copy  which  is 
executed  by  the  grantor  is  ufually  called  the  original,  and  the 
reft  are  counterparts :  though  of  late  it  is  moft  frequent  for 
all  the  parties  to  execute  every  part ;  which  renders  them 
all  originals.  A  deed  made  by  one  party  only  is  not  indented, 
but  polled  or  {haved  quite  even;  and  therefore  called  a  deed' 
poll,  or  a  fingle  deed  e. 

We  are  in  the  next  place  to  confider  the  requifiies  of  a 
deed.  The  firft  of  which  is,  that  there  be  perfons  able  to 
contract  and  be  contracted  with,  for  the  purpofes  intended 
by  the  deed :  and  alfo  a  thing,  or  fubject-matter  to  be  con- 
tracted for;  all  which  mult  be  exprefted  by  fufticient  names  f. 
So  as  in  every  grant  there  mull  be  a  grantor,  a  grantee,  and 
a  thing  granted ;  in  every  leafe  a  leflbr,  a  lefTee,  and  a  thing 
demifed. 

Secondly,  the  deed  muft  be  founded  upon  good  and 
fufticient  confider ation.  Not  upon  an  ufurious  contract  e  ;  nor 
upon  fraud  or  collufion,  either  to  deceive  purchafors  bona 
Jideh,  or  juft  and  lawful  creditors';  any  of  which  bad  con- 
fiderations  will  vacate  the  deed,  and  fubject  fuch  perfons,  as 
put  the  fame  in  ure,  to  forfeitures,  and  often  to  imprifonment. 
A  deed  alfo,  or  other  grant,  made  without  any  confideration, 

c  Lyndevv.  /.  i.  /.  10.  c.  i.  e  Stat.  13  Eliz.  c.  S. 

d  Mirror,  c.  2.    §  27.  "  Stat.  27  Eliz.  c.  4. 

e  Hid.  Litr,  §  371,  372.  I  Stat.  13  Eliz.  c.  5. 

'  Co.  Litt.  3j. 

is 
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is,  as  it  were,  of  no  effect:  :  for  it  i9  conftrued  to  enure,  or  to 
be  effectual,  only  to  the  ufe  of  the  grantor  himfelf  k(i).  The 
con fi deration  may  be  either  a  good  or  a  valuable  one.  A  good  [  297  ] 
confideration  is  fuch  as  that  of  blood,  or  of  natural  love  and 
affection,  when  a  man  grants  an  eftate  to  a  near  relation  ; 
being  founded  on  motives  of  generofity,  prudence,  and  na- 
tural duty ;  a  valuable  confideration  is  fuch  as  mOney,  mar- 
riage, or  the  like,  which  the  law  efteems  an  equivalent  given 
for  the  grant l :  and  is  therefore  founded  in  motives  of  juflice. 
Deeds  made  upon  good  confideration  only,  are  confidered  as 
merely  voluntary,  and  are  frequently  fet  afide  in  favour  of 
creditors,  and  bona  fide  purchafers. 

fc  Perk.  §  533.  '  3  Rep.  83. 

(1)  This  I  conceive  is  only  true  of  a  bargain  and  fale ;  for 
"  herein  it  is  faid  to  differ  from  a  gift,  that  this  may  be  with- 
"  out  any  confideration  or  caufe  at  all  ;  and  that  hath  always 
"  fome  meritorious  caufe  moving  it,  and  cannot  be  without  it." 
Shep.  Touch.  221.  But  otherwise  a  voluntary  conveyance  is  good 
both  in  law  and  equity.  Tr.  of  Eg.  b.i.  c.  5.  f.  2.  It  ufed 
to  be  thought,  if  a  perfon  made  a  voluntary  grant  of  lands, 
although  he  could  not  refume  them  himfelf,  yet  if  he  after- 
wards made  another  conveyance  of  them  for  a  valuable  con- 
fideration, that  the  fir  ft  grant  would  be  void  with  regard  to  this 
purchafer  under  the  27  Eliz.  c.  4.  But  it  was  determined  by 
lord  Mansfield  and  the  court,  that  there  muft  be  fome  circumftance 
of  fraud  to  vacate  the  firft  conveyance,  the  want  of  confideration 
alone  not  being  fufficient.     Coivp.  705. 

But  it  has  fince  been  decided,  that  a  voluntary  fettlement  of 
lands  made  in  confideration  of  natural  love  and  affection,  even  as  a 
provifion  for  the  neareft  relations,  parents,  or  children,  is  void  as 
againft  a  fubfequent  purchafer  for  a  valuable  confideration,  although 
fuch  purchafer  had  notice  of  the  prior  fettlement.    9  Eq/l,  59. 

If  a  perfon  is  indebted  at  the  time  of  making  a  voluntary  grant, 
or  becomes   fo  foon  afterwards,  it  will  be  confidered  fraudulent    ■ 
and  void  with  refpect  to  creditors,  under  the  13  Eliz.  c.  5. 

And  if  a  perfon  makes  a  voluntary  grant,  and  afterwards  becomes 
bankrupt,  whether  he  was  indebted  or  not  at  the  time,  it  will  be 
void  by  1  Jac.  c.  15. ;  and  the  eftate  granted  may  be  conveyed  by 
the  commiffioners  to  the  affignees  for  the  benefit  of  the  creditors. 
1  Atk.  93. 

Vol.11.  Bb  Thirdly; 
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Thirdly;  the  deed  mud  be  written,  or  I  prefume 
printed,  for  it  may  be  in  any  character  or  any  language  •,  but 
it  muft  be  upon  paper  or  parchment.  For  if  it  be  written 
on  (lone,  board,  linen,  leather,  or  the  like,  it  is  no  deedm. 
Wood  or  done  may  be  more  durable,  and  linen  lefs  liable  to 
rafures  ;  but  writing  on  paper  or  parchment  unites  in  itfelf, 
more  perfectly  than  any  other  way,  both  thofe  defirable  quali- 
ties :  for  there  is  nothing  elfe  fo  durable,  and  at  the  fame  time 
fo  little  liable  to  alteration  ;  nothing  fo  fecure  from  alteration, 
that  is  at  the  fame  time  fo  durable.  It  muft  alfo  have  the 
regular  (lamps  impofed  on  it  by  the  feveral  ftatutes  for  the 
increafe  of  the  public  revenue  ;  elfe  it  cannot  be  given  in 
evidence.  Formerly  many  conveyances  were  made  by  parol, 
or  word  of  mouth  only,  without  writing  •,  but  this  giving  a 
handle  to  a  variety  of  frauds,  the  ftatute  29  Car.  II.  c.  3. 
enacts,  that  no  leafe-eftate  or  intereft  in  lands,  tenements,  or 
hereditaments,  made  by  livery  of  feifin,  or  by  parol  only,  (ex- 
cept leafes,  not  exceeding  three  years  from  the  making,  and 
whereon  the  referved  rent  is  at  lead  two-thirds  of  the  real 
value,)  fhall  be  looked  upon  as  of  greater  force  than  a  leafe 
or  eftate  at  will  ;  nor  fhall  any  affignment,  grant,  orfurrender 
of  any  intereft  in  any  freehold  hereditaments  be  valid :  unlefs 
in  both  cafes  the  fame  be  put  in  writing,  and  (igned  bv  the 
party  granting,  or  his  agent  lawfully  authorized  in  writing. 

Fourthly;  the  matter  written  muft  be  legally  and  or- 
derly fet  forth  :  that  is,  there  muft  be  words  fufficient  to 
fpecify  the  agreement  and  bind  the  parties  ;  which  fuffi- 
[  298  ]  ciency  muft  be  left  to  the  courts  of  law  to  determine  n.  For 
it  is  not  absolutely  neceffary  in  law  to  have  all  the  formal 
parts  that  are  ufually  drawn  out  in  deeds,  fo  as  there  be  fuffi- 
cient words  to  declare  clearly  and  legally  the  party's  meaning. 
But,  as  thefe  formal  and  orderly  parts  are  calculated  to  con- 
vey that  meaning  in  the  cleared,  diftincted,  and  mod  effec- 
tual manner,  and  have  been  well  confidered  and  fettled  by 
the  wifdom  of  fucceflive  ages,  it  is  prudent  not  to  depart 
from  them  without  good  reafon  or  urgent  neceffity ;  and 
therefore  I  will  here  mention  them  in  their  ufual  °  order. 
01  Co.  Lht.229.  F.N.B.  122.        ■  Co.  Litt.  235.        0  Ibid.  6, 

i.  The 
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1.  The  premifes  may  be  ufed  to  fet  forth  the  number  and 
names  of  the  parties,  with  their  additions  or  titles.  They 
alfo  contain  the  recital,  if  any,  of  fuch  deeds,  agreements, 
or  matters  of  fact,  as  are  neceffary  to  explain  the  reafons 
upon  which  the  prefent  tranfadtion  is  founded ;  and  herein 
alfo  is  fet  down  the  confideration  upon  which  the  deed  is 
made.  And  then  follows  the  certainty  of  the  grantor, 
grantee,  and  thing  granted  p. 

2,  3.  Next  come  the  habendum  and  tenendum*.  The 
office  of  the  habendum  is  properly  to  determine  what  eftate  or 
intereft  is  granted  by  the  deed  :  though  this  may  be  per- 
formed, and  fometimes  is  performed,  in  the  premifes.  In 
which  cafe  the  habendum  may  leffen,  enlarge,  explain,  or 
qualify,  but  not  totally  contradict  or  be  repugnant  to  the 
eftate  granted  in  the  premifes.  As  if  a  grant  be  "  to  A  and 
"  the  heirs  of  his  body,"  in  the  premifes,  habendum  "  to  him 
"  and  his  heirs  for  ever,"  or  vice  verfa ;  here  A  has  an  eftate- 
tail,  and  a  fee-fimple  expectant  thereon  r.  But,  had  it  been 
in  the  premifes  "  to  him  and  his  heirs,"  habendum  "  to  him 
«'  for  life,"  the  habendum  would  be  utterly  void3;  for  an 
eftate  of  inheritance  is  veiled  in  him  before  the  habendum 
comes,  and  (hall  not  afterwards  be  taken  away  or  devefted 
by  it.  The  tenendum,  "  and  to  hold,"  is  now  of  very  little 
ufe,  and  is  only  kept  in  by  cuftorn.  It  was  fometimes  for- 
merly ufed  to  fignify  the  tenure  by  which  the  eftate  granted  [  299  J 
was  to  be  holden  ;  viz.  "  tenendum  per  fervitium  militare,  in 

'*  burgagio,  in  libero  focagio,  £sV."  But,  all  thefe  being  now 
reduced  to  free  and  common  focage,  the  tenure  is  never  fpe- 
cified.  Before  the  ftatute  of  quia  emptores,  18  Ed.  I.,  it  was 
alfo  fometimes  ufed  to  denote  the  lord  of  whom  the  land  fhould 
be  holden  :  but  that  ftatute  directing  all  future  purchafors  to 
hold,  not  of  the  immediate  grantor,  but  of  the  chief  lord  of 
the  fee,  this  ufe  of  the  tenendum  hath  been  alfo  antiquated  ; 
though  for  a  long  time  after  we  find  it  mentioned  in  antient 
charters,  that  the  tenements  ihall  be  holden  de  capitalibus  do- 

p  See  Appendix,  N°  IT.    §  i.  pag.  v.         r  Co.  Litt.  21.     2  Roll.  Rep.  vj.  23. 
q  Hid.  Cro.  Jac.  476. 

■  2  Rep.  23.     8  Rep.  56. 
B  b  2  minis 


299  The  Rights  Book  II. 

minis  feodi{ ;  but  as  this  expreffed  nothing  more  than  thefta- 
tute  had  already  provided  for,  it  gradually  grew  out  of  ufe. 

4.  Next  follow  the  terms  of  ftipulation,  if  any,  upon 
which  the  grant  is  made  :  the  firft  of  which  is  the  reddendum 
or  refervation,  whereby  the  grantor  doth  create  or  referve 
fome  new  thing  to  himfelf  out  of  what  he  had  before  granted, 
as  "  rendering  therefore  yearly  the  fum  of  ten  (hillings,  or 
w  a  pepper-corn,  or  two  days'  ploughing,  or  the  like u. 
Under  the  pure  feodal  fyftem,  this  render,  reditus,  return 
or  rent,  confided  in  chivalry  principally  of  military  fervices-, 
in  villeinage,  of  the  moft  flavifh  offices  ;  and  in  focage,  it 
ufually  confifts  of  money,  though  it  may  ftill  confift  of  fer- 
vices, or  of  any  other  certain  profit w.  To  make  a  reddendum 
good,  if  it  be  of  any  thing  newly  created  by  the  deed,  the 
refervation  muft  be  to  the  grantors,  or  fome,  or  one  of  them, 
and  not  to  any  ftranger  to  the  deed  x.  But  if  it  be  of  antient 
fervices  or  the  like,  annexed  to  the  land,  then  the  refervation 
may  be  to  the  lord  of  the  fee  y. 

5.  Another  of  the  terms  upon  which  a  grant  may  be 
made  is  a  condition;  which  is  a  claufe  of  contingency,  on  the 
happening  of  which  the  eftate  granted  may  be  defeated  ;  as 
"  provided  always,  that  if  the  mortgagor  fhall  pay  the  mort- 

[  3°o  3  "  gagee  500/.  upon   fuch  a  day,  the   whole  eftate  granted 
"  fhall  determine  ;  and  the  like z. 

6.  Next  may  follow  the  claufe  of  warranty ;  whereby 
the  grantor  doth,  for  himfelf  and  his  heirs,  warrant  and  fe- 
cure  to  the  grantee  the  eftate  fo  granted  a.  By  the  feodal  con- 
ftitution,  if  the  vafal's  title  to  enjoy  the  feud  was  difputed, 
he  might  vouch,  or  call  the  lord  or  donor  to  warrant  or 
infure  his  gift ;  which  if  he  failed  to  do,  and  the  vafal  was 
evicted,  the  lord  was  bound  to  give  him  another  feud  of  equal 
value  in  recompence  b.  And  fo,  by  our  antient  law,  if  be- 
fore the  ftatute  of  quia  emptor es  a  man  enfeoffed  another  in 

1  Appendix,  N°  I.     Madox.  Formul.    ?  Appendix,  N°  I.   pag.  i. 
fajjim.  z  Appendix,  N°  II.  §  2.  pag.  viii. 

u    Appendix,  N°  II.  §1.  pag.iii.  a  Ibid.  N°.I.  pag.  i. 

w  See  pag.  41.  h  Feud.  I.  l.t.Sk  25. 

x   Plowd.  13.     <?  Rep.  71. 

fee, 
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fee,  by  the  feodal  verb  dediy  to  hold  of  himfelf  and  his  heirs 
by  certain  fervices  ;  the  law  annexed  a  warranty  to  this 
grant,  which  bound  the  feoffor  and  his  heirs,  to  whom  the 
fervices  (which  were  the  confideration  and  equivalent  for  the 
gift)  were  originally  ftipulated  to  be  rendered c.  Or  if  a 
man  and  his  anceftors  had  immemorially  holden  land  of  an- 
other and  his  anceftors  by  the  fervice  of  homage,  (which  was 
called  homage  aunceflrel)y  this  alfo  bound  the  lord  to  warranty  d; 
the  homage  being  an  evidence  of  fuch  a  feodal  grant.  And, 
upon  a  fimilar  principle,  in  cafe,  after  a  partition  or  ex- 
change of  lands  of  inheritance,  either  party  or  his  heirs  be 
evicted  of  his  (hare,  the  other  and  his  heirs  are  bound  to 
warranty  e,  becaufe  they  enjoy  the  equivalent.  And  fo,  even 
at  this  day,  upon  a  gift  in  tail  or  leafe  for  life,  rendering  rent, 
the  donor  or  leffor  and  his  heirs  (to  whom  the  rent  is  pay- 
able) are  bound  to  warrant  the  title  f.  But  in  a  feoffment 
in  fee,  by  the  verb  dediy  fince  the  ftatute  of  quia  emptores,  the 
feoffor  only  is  bound  to  the  implied  warranty,  and  not  his 
heirs  g ;  becaufe  it  is  a  mere  perfonal  contract  on  the  part  of 
the  feoffor,  the  tenure  (and  of  courfe  the  antient  fervices) 
refulting  back  to  the  fuperior  lord  of  the  fee.  And  in  other 
forms  of  alienation,  gradually  introduced  fince  that  ftatute, 
no  warranty  whatfoever  is  implied1* ;  they  bearing  no  fort  of  [  301  ] 
analogy  to  the  original  feodal  donation.  And  therefore  in 
fuch  cafes  it  became  neceffary  to  add  an  exprefs  claufe  of 
warranty  to  bind  the  grantor  and  his  heirs ;  which  is  a  kind 
of  covenant  real,  and  can  only  be  created  by  the  verb  nvar- 
rantizo  or  warrant1. 

These  exprefs  warranties  were  introduced,  even  prior  to 
the  ftatute  of  quia  emptores,  in  order  to  evade  the  ftrictnefs  of 
the  feodal  doctrine  of  non-alienation  without  the  confent  of 
the  heir.  For,  though  he,  at  the  death  of  his  anceftor,  might 
have  entered  on  any  tenements  that  were  aliened  without  his 
concurrence,  yet  if  a  claufe  of  warranty  was  added  to  the 

c  Co.Litt.  384.  e  Co.Litt.  384. 

d  Liu.  §  143.  *  Ibid.  ioa. 

•  Co.Litt.  174.  j  Litt.  §  733, 


r  Ibid.  384.; 
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anceftor's  grant,  this  covenant  defcending  upon  the  heir  in- 
fured  the  grantee  ;  not  fo  much  by  confirming  his  title,  as  by 
obliging  fuch  heir  to  yield  him  a  recompence  in  lands  of  equal 
value:  the  law,  in  favour  of  alienations,  fuppofing  that  no 
anceftor  would  wantonly  difinherit  his  next  of  blood  k  ;  and 
therefore  prefuming  that  he  had  received  a  valuable  confider- 
ation,  either  in  land  or  in  money,  which  had  purchafed  land, 
and  that  this  equivalent  defcended  to  the  heir  together  with 
the  anceftor's  warranty.     So  that  when  either  an  anceftor, 
being  the  rightful  tenant  of  the  freehold,  conveyed  the  land 
to  a  ftranger  and  his  heirs,  or  releafed  the  right  in  fee-fimple 
to  one  who  was  already  in  poffeffion,  and  fuperadded  a  war- 
ranty to  his  deed,  it  was  held  that  fuch  warranty  not  only 
bound  the  warrantor  himfelf  to  protect  and  affaire  the  title  of 
the  warrantee,  but  it  alfo  bound  his  heir :  and  this,  whether 
that  warranty  was  lineal  or  collateral  to  the  title  of  the  land. 
Lineal  warranty  was,  where  the  heir  derived,  or  might  by  pof- 
fibility  have  derived,  his  title  to  the  land  warranted,  either 
from  or  through  the  anceftor  who  made  the  warranty  :  as 
where  a  father,  or  an  elder  fon  in  the  life  of  the  father, 
releafed  to  the  diffeifor  of  either  themfelves  or  the  grand- 
father,   with   warranty,    this    was    lineal    to   the    younger 
fon1.       Collateral  warranty  was   where  the  heir's   title   to 
the  land  neither  was,  nor  could  have  been  derived  from 
r  o02  n  the  warranting  anceftor ;  as  where  a  younger  brother  re- 
leafed to  his  father's  diffeifor,  with  warranty,  this  was  col- 
lateral to  the  elder  brother m.     But  where  the  very  con- 
veyance to  which  the  warranty  was  annexed  immediately 
followed  a  diffeifin,  or  operated  itfelf  as  fuch,  (as,  where 
a  father  tenant  for  years,   with  remainder   to  his  fon  in 
fee,   aliened   in   fee-fimple   with   warranty,)  this,  being  in 
it's  original   manifeftly  founded  on   the  tort  or  wrong   of 
the  warrantor  himfelf,  was  called  a  warranty  commencing  by 
diffeifin ;  and,  being  too  palpably  injurious  to  be  fupported, 
was  not  binding  upon  any  heir  for  fuch  tortious  warrantor  n. 

k  Co.  Litt.  373.  m  Litt.  §  705.  707. 

1  Litt.  §  703.  706,  707.  n  Ibid.  §  698.  702. 

In 
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In  both  lineal  and  collateral  warranty,  the  obligation  of 
the  heir  (in  cafe  the  warrantee  was  evicted,    to  yield  him 
other  lands  in  their  (lead)  was  only  on  condition  that  he  had 
other  fufficient  lands  by  defcent  from  the  warranting  an- 
ceftoro.     But  though  without  affets,  he  was  not  bound  to 
infure  the  title  of  another,  yet  in  cafe  of  lineal  warranty, 
whether  affets  defcended  or  not,  the  heir  was  perpetually 
barred  from  claiming  the  land  himfelf ;   for  if  he  could  fuc- 
ceed  in  fuch  claim,  he  would  then  gain  affets  by  defcent,  (if 
he  had  them  not  before,)  and  muft  fulfil  the  warranty  of 
his    anceftor:    and  the    fame   rule p  was  with    lefs   juftice 
adopted  alfo  in  refpe£l  of  collateral  warranties,  which  like- 
wife  (though  no  affets  defcended)  barred    the  heir  of  the 
warrantor  from  claiming   the  land  by  any  collateral  title  ; 
upon  the  prefumption  of  law  that  he  might  hereafter  have 
affets  by  defcent  either  from  or  through  the  fame  anceftor. 
The  inconvenience  of  this  latter  branch  of  the  rule  was  felt 
very  early,  when  tenants  by  the  curtefy  took  upon  them  to 
aliene   their  lands   with   warranty  \    which    collateral   war- 
ranty of  the  father  defcending  ujpon  the  fon  (who  was  the 
heir  of  both  his  parents)  barred  him  from  claiming  his  ma- 
ternal inheritance  ;  to  remedy  which  the  ftatute  of  Glou- 
cefter,  6  Edw.  I.  c.  3.  declared,  that  fuch  warranty  fhould 
be  no  bar  to  the  fon,  unlefs  affets  defcended  from  the  father. 
It  was   afterwards  attempted  in  50  Edw.  III.  to  make  the 
fame  provifion    univerfal,    by   enacting,   that   no    collateral  [  303  ~\ 
warranty  fhould  be  a  bar,  unlefs  where  affets  defcended  from 
the  fame  anceftor'1;  but  it  then   proceeded  not  to  effedt. 
However,    by    the    ftatute    1 1  Hen.  VII.   c.  20.,    notwith- 
standing any  alienation  with  warranty  by  tenant  in  dower, 
the  heir  of  the  hufband  is  not  barred,  though  he  be  alfo 
heir   to   the  wife.     And   by  ftatute  4  Sc  5  Ann.  c.  16.  all 
warranties  by  any  tenant  for  life  ihall  be  void  againft  thofe 
in  remainder  or  reverfion  ;  and  all  collateral  warranties  by 
any  anceftor  who  has  no  eitate  of  inheritance  in  poffeffion, 
ihall  be  void  againft  his  heir.     By  the  wording  of  which  lalt 

0  Co. Liti.  id.  P  Liu.  §  711,  -/it.  'i  Co. Liu. 373. 
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flatute  it  fhould  feem  that  the  legiflature  meant  to  allow, 
that  the  collateral  warranty  of  tenant  in  tail  in  pofTeffion, 
descending  (though  without  aiTets)  upon  a  remainder-man 
or  reversioner,  fhould  ftill  bar  the  remainder  or  reverfion. 
For  though  the  judges,  in  expounding  the  flatute  de  donis, 
held  that,  by  analogy  to  the  flatute  of  Gloucefler,  a  lineal 
warranty  by  the  tenant  in  tail  without  afTets  fhould  not  bar 
the  iflue  in  tail,  yet  they  held  fuch  warranty  with  afTets  to  be 
a  fufficient  bar r :  which  was  therefore  formerly  mentioned  s 
as  one  of  the  ways  whereby  an  eftate-tail  might  be  deflroyed  ; 
it  being  indeed  nothing  more  in  effect:  than  exchanging  the 
lands  entailed  for  others  of  equal  value.     They  alfo  held,  that 
collateral  v/arranty  was  not  within  the  flatute  de  donis ,-  as  that 
a£l  was  principally  intended  to  prevent  the  tenant  in  tail 
from  difinheriting  his   own  iflue ;  and  therefore  collateral 
warranty  (though  without  afTets)  was  allowed  to  be,  as  at 
common  law,  a  fufficient  bar  of  the  eftate-tail  and  all  re- 
mainders and  reverfions  expectant  thereon l.     And  fo  it  ftill 
continues  to  be,  notwithflanding  the  flatute  of  queen  Anne, 
if  made  by  tenant  in  tail  in  pofleffion :  who  therefore  may 
now,  without  the  forms  of  a  fine  or  recovery,  in  fome  cafes 
make  a  good  conveyance  in  fee-fimple,  by  Superadding  a  war- 
ranty to  his  grant ;  which,  if  accompanied  with  afTets,  bars 
his  own  iflue,  and  without  them  bars  fuch  of  his  heirs  as 
may  be  in  remainder  or  reverfion. 

[  304  ]  7«  After  warranty  ufually  follow  covenants,  or  conven- 
tions, which  are  claufes  of  agreement  contained  in  a  deed, 
whereby  either  party  may  flipulate  for  the  truth  of  certain 
facts,  or  may  bind  himfelf  to  perform,  or  give,  fomething 
to  the  other.  Thus  the  grantor  may  covenant  that  he  hath 
a  right  to  convey ;  or  for  the  grantee's  quiet  enjoyment ; 
or  the  like ;  the  grantee  may  covenant  to  pay  his  rent,  or 
keep  the  premifes  in  repair,  &c.  "  If  the  covenantor  cove- 
nants for  himfelf  and  his  heirs,  it  is  then  a  covenant  real,  and 


Liu.  §  712.     %  Inft.  293.  «  Co.  Litt.  374.     2  Inft.  US- 
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defcends  upon  the  heirs ;  who  are  bound  to  perform  it, 
provided  they  have  affets  by  defcent,  but  not  otherwife  ;  if 
he  covenants  alfo  for  his  executors  and  admini/Iratcrs,  his 
perfonal  affets,  as  well  as  his  real,  are  likewife  pledged  for 
the  performance  of  the  covenant ;  which  makes  fuch  cove- 
nant a  better  fecurity  than  any  warranty  (2).  It  is  alfo  in 
fome  refpe&s  a  lefs  fecurity,  and  therefore  more  beneficial 
to  the  grantor  ;  who  ufually  covenants  only  for  the  acts  of 
himfelf  and  his  anceftors,  whereas  a  general  warranty  ex- 
tends to  all  mankind.  For  which  reafons  the  covenant  has 
in  modern  practice  totally  fuperfeded  the  other. 

8.  Lastly,  comes  the  condition*  which  mentions  the  exe- 
cution and  date  of  deed,  or  the  time  of  it's  being  given 
or  executed,  either  exprefsly,  or  by  reference  to  fome  day 
and  year  before  mentioned  w.  Not  but  a  deed  is  good,  al- 
though it  mention  no  date :  or  hath  a  falfe  date ;  or  even 
if  it  hath  an  impoffible  date,  as  the  thirtieth  of  February  ; 
provided  the  real  day  of  it's  being  dated  or  given,  that  is 
delivered,  can  be  proved  x  (3). 

I  proceed  now  to  the  Jifth  requifite  for  making  a  good 
deed  j  the  reading  of  it.  This  is  neceffary,  wherever  any  of 
the  parties  defire  it ;  and,  if  it  be  not  done  on  his  requeft, 
the  deed  is   void  as  to  him.     If  he  can,  he  fhould  read  it 

w  Appendix,  No.  II.  §  2.  pag.  xii.  *  Co.  Litt.  46.    Dyer,  28. 


( 2 )  The  executors  and  adminiftrators  are  bound  by  every  co- 
venant without  being  named,  unlefs  it  is  fuch  a  covenant  as  is  to 
be  performed  perfonally  by  the  covenantor,  and  there  has  been  no 
breach  before  his  death.     Cro.  Eliz.  553. 

(  3  )  In  antient  times  the  date  of  the  deed  was  generally  omitted, 
and  the  reafon  was  this,  viz.  that  the  time  of  prescription  fre- 
quently changed,  and  a  deed  dated  before  the  time  of  prefcription 
was  not  pleadable,  but  a  deed  without  date  might  be  alleged  to 
be  made  within  the  time  of  prefcription.  Dates  began  to  be  added 
in  the  reigns  of  Ed,  II*  and  Ed.  III. 

.  himfelf: 
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himfcif :  if  he  be  blind  or  illiterate,  another  mud  read  it  to 
him.  If  it  be  read  falfely,  it  will  be  void  ;  at  leaft  for  fo 
much  as  is  miiVecited  :  unlefs  it  be  agreed  by  collufion 
that  the  deed  fhall  be  read  falfe,  on  purpofe  to  make  it  void  ; 
for  in  fucli  cafe  it  fhall  bind  the  fraudulent  party  y. 

[  3°5  ]  Sixthly,  it  is  requifite  that  the  party,  whofe  deed  it  is, 
fhould  fealy  and  now  in  moft  cafes  I  apprehend  ft\ou\&  figti  it 
alfo.  The  ufe  of  feals,  as  a  mark  of  authenticity  to  letters 
and  other  inftruments  in  writing,  is  extremely  antient. 
We  read  of  it  among  the  Jews  and  Perfians  in  the  earlieft 
and  moft  facred  records  of  history  z.  And  in  the  book  of 
Jeremiah  there  is  a  very  remarkable  inftance,  not  only  of 
an  atteftation  by  feal,  but  alfo  of  the  other  ufual  formali- 
ties attending  a  Jewifh  purchafe  a.  In  the  civil  law  alfob, 
feals  were  the  evidence  of  truth  \  and  were  required,  on 
the  part  of  the  witnefies  at  leaft,  at  the  atteftation  of  every 
teftament.  But  in  the  times  of  our  Saxon  anceftors,  they 
were  not  much  in  ufe  in  England.  For  though  fir  Edward 
Coke  c  relies  on  an  inftance  of  king  Edwin's  making  ufe  of 
a  feal  about  an  hundred  years  before  the  conqueft,  yet  it 
does  not  follow  that  this  was  the  ufage  among  the  whole 
nation  :  and  perhaps  the  charter  he  mentions  may  be  of 
doubtful  authority,  from  this  very  circumftance,  of  being 
fealed  •,  fince  we  are  affured  by  all  our  antient  hiftorians, 
that  fealing  was  not  then  in  common  ufe.  The  method  of 
the  Saxons  was  for  fuch  as  could  write  to  fubferibe  their 
names,  and  whether  they  could  write  or  not,  to  affix  the 
fign  of  the  crofs  •,  which  cuftom  our  illiterate  vulgar  do, 
for  the  moft  part,  to  this  day  keep  up  j  by  figning  a  crofs 
for  their  mark,  when  unable   to  write   their  names.     And 

y  2  Rep.  3.  9.     11  Rep.  27.  "  him  the  money  in  the  balances.   And 

2  1  Kings,  c.  21.     Daniel,  c.  6.     Ef-  "  I  took  the  evidence  of  the  purchafe, 

ther,  c.  8.  "  both  that  which  was  faled  according 

a  "  And  I  bought  the  field  of  Hana-  "  to  the  law  and  cuftom,  and  alfo  that 

"  neel,   and  weighed   him  the  money,  "  which  was  open."  c.  32. 

"  even  feventeen  fliekels  of  filver.    And  b  Injl.  2.  10.  a  &  3. 

«<   I  t'ubferibed  the  evidence,  and  fealed  c   1  Inft.  7. 

••  it,  2'id   tcok  wirneflcs,  and  weighed 

indeed 
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indeed  this  inability  to  write,  and  therefore  making  a  crofs 
in  it's  (lead,  is  honeftly  avowed  by  Caedwalla,  a  Saxon  king, 
at  the  end  of  one  of  his  charters  d.  In  like  manner,  and  for 
the  fame  unfurmountable  reafon,  the  Normans,  a  brave  but 
illiterate  nation,  at  their  firfh  fettlement  in  France,  ufed  the  [  306  ] 
practice  of  fealing  only,  without  writing  their  names  :  which 
cuftom  continued,  when  learning  made  it's  way  among  them, 
though  the  reafon  for  doing  it  had  ceafed  ;  and  hence  the 
charter  of  Edward  the  confeflbr  to  Weftminfter-abbey,  him- 
felf  being  brought  up  in  Normandy,  was  witneffed  only  by 
his  feal,  and  is  generally  thought  to  be  the  oldeft  fealed  char- 
ter of  any  authenticity  in  England  e.  At  the  conqueft,  the 
Norman  lords  brought  over  into  this  kingdom  their  own  fa- 
fhions  ;  and  introduced  waxen  feals  only,  inftead  of  the  Eng- 
lifh  method  of  writing  their  names,  and  figning  with  the 
fign  of  the  crofs f.  And  in  the  reign  of  Edward  I.  every 
freeman,  and  even  fuch  of  the  more  fubftantial  villeins  as 
were  fit  to  be  put  upon  juries,  had  their  diflincl:  particular 
feals  s.  The  impreffions  of  thefe  feals  were  fometimes  a 
knight  on  horfeback,  fometimes  other  devices  :  but  coats  of 
arms  were  not  introduced  into  feals,  nor  indeed  into  any 
other  ufe,  till  about  the  reign  of  Richard  the  firft,  who 
brought  them  from  the  croifade  in  the  holy  land  ;  where 
they  were  firft  invented  and  painted  on  the  fhields  of  the 
knights,  to  diftinguifh  the  variety  of  perfons  of  every  chris- 
tian nation  who  reforted  thither,  and  who  could  not,  when 
clad  in  complete  fteel,  be  otherwife  known  or  afcertained. 

This  neglect  of  figning,  and  refting  only  upon  the  au- 
thenticity of  feals,  remained  very  long  among  us  ;  for  it  was 
held  in  all  our  books  that  fealing  alone  was  fufficient  to  au- 

<!  "  Propria  martu  pro  ignorantia  lite-  *  JLamb.  Arcleion.  51. 

"   rarum  f'gnum  fanilae   crucil  exprejp  f  "   Normanni   chirograpborum   con- 

"   ct  fubfcripfi."      Seld.  "Jan.  Angl.  1. 1.  "  feilionem,  cum  crucibus  aureis,  aliifque 

§  42.     And    this,    (according    to    Pro-  "  fignaculisfacris,  in  Angliafrmari  fo- 

copius)  the  emperor  Jullin  in  the  eaft,  "  litam,   in  caeram   impreJJ'atn  mutant, 

and    Theodore    king' of  the   Goths  in  "  modumque  fcribendi   An^l'icum   rcjiei- 

Iuly,  had   before   authorized  by   their  "  unt."     Ingulph. 

ivuiijile;  on  account  of  their  inability  to  B  Stat.  Iixon.  14  £J.  I. 
*rite. 

'.-henticate 
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thenticate  a  deed  :  and  fo  the  common  form  of  attefting 
deeds,  —  "  Jealed  and  delivered,"  continues  to  this  day  ;  not- 
withflanding  the  ftatute  29  Car.  II.  c.  3.  before  mentioned 
revives  the  Saxon  cuftom,  and  exprefsly  directs  the  figning, 
in  all  grants  of  lands,  and  many  other  fpecies  of  deeds  :  in 
which  therefore  figning  feems  to  be  now  as  neceffary  as 
fealing,  though  it  hath  been  fometimes  held  that  the  one 
includes  the  other  h. 

A  SEVENTH  requifite  to  a  good  deed  is,  that  it  be  delivered 
by  the  party  himfelf  or  his  certain  attorney,  which  therefore 
[  "307  1  is  alfo  expreffed  in  the  atteftation  ;  "  fealed  and  delivered?  A 
deed  takes  effect  only  from  this  tradition  or  delivery ;  for  if 
the  date  be  falfe  or  impoffible,  the  delivery  afcertains  the  time 
of  it.  And  if  another  perfon  feals  the  deed,  yet  if  the  party 
delivers  it  himfelf,  he  thereby  adopts  the  fealing  ',  and  by  a 
parity  of  reafon  the  figning  alfo,  and  makes  them  both  his 
own  (4).  A  delivery  may  be  either  abfolute,  that  is,  to  the 
party  or  grantee  himfelf ;  or  to  a  third  perfon,  to  hold  till 
fome  conditions  be  performed  on  the  part  of  the  grantee :  in 
which  laft  cafe  it  is  not  delivered  as  a  deed,  but  as  an  efcronv  ; 
that  is,  as  a  fcrowl  or  writing,  which  is  not  to  take  effecl:  as 
a  deed  till  the  conditions  be  performed  ;  and  then  it  is  a  deed 
to  all  intents  and  purpofes  K 

The  lajl  requifite  to  the  validity  of  a  deed  is  the  atte/lation, 
or  execution  of  it  in  the  prefence  of  nvitnejjes :  though  this  is 
neceffary,  rather  for  preferving  the  evidence,  than  for  con- 

h  3  Lev.  1.     Stra.  764.  '  Perk.  §  13a  J  Co.  Litt.  36. 

(4)  By  29  Car.  2.  c.  3.  referred  to  above  in  the  text,  all  leafes 
and  agreements,  which  are  required  to  be  in  writing,  mull  be 
figned  by  the  party,  or  an  agent  lawfully  authorized. 

With  refpect  to  leafes  and  agreements  fpecified  in  the  firft  fec- 
tion,  the  agent  mud  be  authorized  by  'writing,  but  in  the  fourth 
and  17th  feftions  the  words  by  writing  are  omitted,  and  a  parol 
authority  to  the  agent  will  be  fufficient  with  refpeft  to  the  con- 
tracts therein  enumerated. 

ftituting 


Ch.  20.  of  Things.  307 

ftituting  the  eflence  of  the  deed.  Our  modern  deeds  are  in 
reality  nothing  more  than  an  improvement  or  amplification 
of  the  brev'ia  tejlata  mentioned  by  the  feodal  writers k,  which 
were  written  memorandums,  introduced  to  perpetuate  the 
tenor  of  the  conveyance  and  inveftiture,  when  grants  by  parol 
only  become  the  foundation  of  frequent  difpute  and  uncer- 
tainty. To  this  end  they  regiftered  in  the  deed  "the  perfons 
who  attended  as  witnefles,  which  was  formerly  done  without 
their  figning  their  names,  (that  not  being  always  in  their 
power,)  but  they  only  heard  the  deed  read  j  and  then  the 
clerk  or  fcribe  added  their  names,  in  a  fort  of  memorandum; 
thus  :  ic  hijs  tejlibus  Johanne  Moore ,  Jacobo  Smith,  et  aliis,  ad 
"  banc  rem  convocatis 1."  This,  like  all  other  folemn  tranf- 
a£tions,  was  originally  done  only  coram  paribus  m,  and  fre- 
quently when  afTembled  in  the  court-baron,  hundred,  or 
county-court ;  which  was  then  expreffed  in  the  atteftation, 
tejie  comitatu,  hundredo,  life.  n  Afterwards  the  atteftation  of 
other  witnefles  was  allowed,  the  trial  in  cafe  of  a  difpute  being 
ftill  referved  to  the  pares;  with  whom  the  witneffes  (if  more  [  308  ] 
than  one)  were  aflbciated  and  joined  in  the  verdicl:  °  ;  till 
that  alfo  was  abrogated  by  the  ftatute  of  York,  1 2  Edw.  II. 
ft.  1.  c.  2.  And  in  this  manner,  with  fome  fuch  claufe  of 
hijs  tejlibus ,  are  all  old  deeds  and  charters,  particularly  magna 
carta,  witnefled.  And  in  the  time  of  fir  Edward  Coke,  cre- 
ations of  nobility  were  ftill  witneffed  in  the  fame  manner  p. 
But  in  the  king's  common  charters,  writs,  or  letters  patent, 
the  ftyle  is  now  altered  :  for  at  prefent  the  king  is  his  own 
witnefs,  and  attefts  his  letters  patent  thus  :  "  Tejie  meipfo,  wit- 
nefs  ourfelf  at  Weftminfter,  &c"  a  form  which  was  intro- 
duced by  Richard  the  firft  q,  but  not  commonly  ufed  till 
about  the  beginning  of  the  fifteenth  century  ;  nor  the  claufe 
of  hijs  tejlibus  entirely  difcontinued  till  the  reign  of  Henry 
the  eighth1":  which  was  alfo  the  xra  of  discontinuing  it  in 
the  deeds  of  fubje&s,  learning  being  then  revived,  and  the 

k  Feud.  1. 1.  f.4.  °  Co.  Litt.  6. 

1  Co.  Litt.  7.  Pa  Inft.  77. 

m  Feud.  1. 1.  t.  32.  1  Madox  Formul.  N°  5 1 5. 

■  Spelm.  Glojf.  zzS,  Madox.  For-         r  Hid.  Diflert.  fol.  32. 
mul.  N°  ai.  322. 660. 

faculty 
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faculty  of  writing  more  general  •,  and  therefore  ever  fince  that 
time  the  witnefles  have  ufually  fubfcribed  their  atteftations, 
either  at  the  bottom,  or  on  the  back  of  the  deed*  (4). 

III.  We  are  next  to  confider,  how  a  deed  may  be  avoided, 
or  rendered  of  no  effect.  And  from  what  has  been  before 
laid  down  it  will  follow,  that  if  a  deed  wants  any  of  the  ef- 
fential  requifites  before  mentioned  ;  either,  1.  Proper  parties, 
and  a  proper  fubjecl-matter  :  2.  A  good  and  fufficient  con- 
fideration  :  3.  Writing  on  paper  or  parchment,  duly  damped  : 
4.  Sufficient  and  legal  words,  properly  difpofed  :  5.  Read- 
ing, if  defired,  before  the  execution:  6.  Sealing,  and,  by 
the  datute,  in  moil  cafes  figning  alfo :  or,  7.  Delivery;  it  is 
a  void  deed  ab  initio.  It  may  aifo  be  avoided  by  matter  ex 
pojl  faffo  :  as,  1.  By  rafure,  interlining,  or  other  alteration 
in  any  material  part :  unlefs  a  memorandum  be  made  thereof 
at  the  time  of  the  execution    and   atteftation*  (5).     2.  By 

s  a  In  ft.  78.     See  pag.  378.  '  11  Rep.  27. 


(4)  From  the  few  laconic  deeds  of  antiquity,  being  moftly 
feoffments,  which  I  have  had  an  opportunity  of  feeing,  I  have  ob- 
ferved  that  in  the  reign  of  Edw.  IV.  and  before  that  time,  they 
were  neither  fubfcribed  by  the  parties  nor  witneffes.  But  they  con- 
clude, In  cujus  re'i  tejl'imon'ium  huic  charttz  [yel  fcr'ipto)  nojlra  Jigdla 
appofuhnus.  Hiis  tefl'ibus,  &c.  But  after  that  time  the  parties 
began  to  write  their  names  over  or  near  the  feal.  And  in  the  reign 
of  Hen.  VIII.  in  general  they  are  figned  by  the  parties,  but  not  by 
the  witneffes  ;  but  in  the  next  reign  the  practice  commenced,  that 
the  witneffes,  who  the  parties  intended  fhould  afterwards  prove  the 
execution  of  the  inftrument,  fhould  alfo  fubfcribe  their  names. 

(5)  Such  an  alteration  will  alfo  render  void  a  bill  of  exchange 
or  promiffory  note.      4  T.  R.  320.      I  Anjl.  225. 

A  bill  may  be  altered  in  the  terms  of  it  at  the  time  of  making, 
or  fo  foon  afterwards  that  the  alteration  and  the  making  may  be 
conftrued  as  one  a£t.  But  after  it  has  been  fome  time  in  the  hands 
of  the  payee,  it  is  void,  though  altered  by  the  confent  of  all  par- 
ties ;  a  frefh  ftamp  becomes  neceffary.  But  words  written  on  a 
bill,  which  do  not  affeft  the  refponfibility  of  the  acceptor  or  party 
againfl  whom  the  aftion  is  brought,  do  not  vitiate  a  bill  or  note. 
Camp.  p.  79. 

breaking 
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breaking  off,  or  defacing  the  feal ".  3.  By  delivering  it  up 
to  be  cancelled  ;  that  is,  to  have  lines  drawn  over  it  in  the  [  3°9  1 
form  of  lattice-work  or  cancelli ;  though  the  phrafe  is  now 
ufed  figuratively  for  any  manner  of  obliteration  or  defacing 
it.  4.  By  the  difagreement  of  fuch,  whefe  concurrence  is 
necefiary,  in  order  for  the  deed  to  ftand  :  as  the  hufband, 
where  a  feme-covert  is  concerned  ;  an  infant,  or  perfon 
under  durefs,  when  thofc  difabilities  are  removed  ;  and  the 
like.  5.  By  the  judgment  or  decree  of  a  court  of  judica- 
ture. This  was  antiently  the  province  of  the  court  of  ftar- 
chamber,  and  now  of  the  chancery  :  when  it  appears  that 
the  deed  was  obtained  by  fraud,  force,  or  other  foul  prac- 
tice ;  oris  proved  to  be  an  abfolute  forgery  w.  In  any  of 
thefe  cafes  the  deed  may  be  voided,  either  in  part  or  to- 
tally, according  as  the  caufe  of  avoidance  is  more  or  lefs 
extenfive. 

And,  having  thus  explained  the  general  nature  of  deeds, 
we  are  next  to  confider  their  feveral  fpecies,  together  with 
their  refpective  incidents.  And  herein  I  fhall  only  examine 
the  particulars  of  thofe,  which  from  long  practice  and  expe- 
rience of  their  efficacy,  are  generally  ufed  in  the  alienation  of 
real  eftates  :  for  it  would  be  tedious,  nay  infinite,  to  defcant 
upon  all  the  feveral  inftruments  made  ufe  of  in  perfonal  con- 
cerns, but  which  fall  under  our  general  definition  of  a  deed  ; 
that  is,  a  writing  fealed  and  delivered.  The  former,  being 
principally  fuch  as  ferve  to  convey  the  property  of  lands  and 
tenements  from  man  to  man,  are  commonly  denominated 
conveyances ;  which  are  either  conveyances  at  common  laiv,  or 
fuch  as  receive  their  force  and  efficacy  by  virtue  of  the 
Jlatute  ofufes. 

I.  Of  conveyances  by  the  common  law,  fome  may  be 
called  original,  or  primary  conveyances  ;  which  are  thofe  by 
means  whereof  the  benefit  or  eftate  is  created  or  fir  ft  arifes : 
others  are  derivative,   or  fecondary  :  whereby  the   benefit  or 

u  5  Rep.  2J.  w  Totli.  mono.  24.     i  Vern.  348. 

eflate 
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cftate  originally  created,  is  enlarged,  reftrained,  transferred, 
or  extinguifhed. 

[  310  3  Original  conveyances  are  the  following;  1.  Feoffment ; 
2.  Gift  •,  3.  Grant ;  4.  Leafe  ;  5.  Exchange  ;  6.  Partition  : 
derivative  are,  7.  Releafe  ;  8.  Confirmation  ;  $>.  Surrender; 
10.  Affignment;   1 1.  Defeazance. 

I .  A  feoffment,  feoffamentumy  is  a  fubftantive  derived 
from  the  verb,  to  enfeoff,  feojfare  or  infeudare,  to  give  one 
a  feud  ;  and  therefore  feoffment  is  properly  donatio  feudi*. 
It  is  the  moft  antient  method  of  conveyance,  the  mod  folemn 
and  public,  and  therefore  the  moft  eafily  remembered  and 
proved.  And  it  may  properly  be  defined,  the  gift  of  any 
corporeal  hereditament  to  another.  He  that  fo  gives,  or 
enfeoffs,  is  called  the  feoffor ;  and  the  perfon  enfeoffed  is 
denominated  the  feoffee. 

This  is  plainly  derived  from,  or  is  indeed  itfelf  the  very 
mode  of,  the  antient  feodal  donation  ;  for  though  it  may  be 
performed  by  the  word,  "  enfeoff"  or  "  grant,"  yet  the 
apteft  word  of  feoffment  is,  "  do  or  dedi y."  And  it  is  (till 
directed  and  governed  by  the  fame  feodal  rules  ;  infomuch 
that  the  principal  rule  relating  to  the  extent  and  effect  of 
the  feodal  grant,  "  tenor  efl  qui  legem  dat  feudo"  is  in  other 
words  become  the  maxim  of  our  law  with  relation  to  feoff- 
ments, "  modus  legem  dat  donationi z."  And  therefore,  as  in 
pure  feodal  donations  the  lord,  from  whom  the  feud  moved, 
muft  exprefsly  limit  and  declare  the  continuance  or  quantity 
of  eftate  which  he  meant  to  confer,  "  ne  quis  plus  donaffe 
"  praefumatur  quam  in  donatione  exprefferit a ;"  fo,  if  one 
grants  by  feoffment  lands  or  tenements  to  another,  and 
limits  or  expreffes  no  eftate,  the  grantee  (due  ceremonies  of 
law  being  performed)  hath  barely  an  eftate  for  life  b.  For 
as  the  perfonal  abilities  of  the  feoffee  were  originally  pre- 
fumed  to  be  the  immediate  or  principal  inducements  to  the 

x  Co.  Litt.  9.  •  pag.  108. 

y  Ibid.  b  Co.  Litt.  42. 

z  Wright,  21. 
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feoffment,  the  feoffee's  eftate  ought  to  be  confined  to  his 
perfon,  and  fubfift  only  for  his  life ;  unlefs  the  feoffor,  by 
exprefs  provifion  in  the  creation  and  conftitution  of  the  [  311  1 
eftate,  hath  given  it  a  longer  continuance.  Thefe  exprefs 
provifions  are  indeed  generally  made ;  for  this  was  for  ages 
the  only  conveyance,  whereby  our  anceftors  were  wont  to 
create  an  eftate  in  fee-fimplec,  by  giving  the  land  to  the 
feoffee,  to  hold  to  him  and  his  heirs  for  ever ;  though  it 
ferves  equally  well  to  convey  any  other  eftate  or  freehold  d. 

But  by  the  mere  words  of  the  deed  the  feoffment  is  by  no 
means  perfected,  there  remains  a  very  material  ceremony  to  # 
be  performed,  called  livery  offeifn-,  without  which  the  feof- 
fee has  but  a  mere  eftate  at  will e.  This  livery  of  feifin 
is  no  other  than  the  pure  feodal  inveftiture,  or  delivery  of 
corporeal  poffeflion  of  the  land  or  tenement ;  which  was  held 
abfolutely  ncceffary  to  complete  the  donation.  "  Nam  feu- 
"  dum  fine  invejlitura  nulla  modo  conjlitui  potuit{:"  and  an 
eftate  was  then  only  perfect,  when,  as  the  author  of  Fleta 
expreffes  it  in  our  law,  "ft  juris  etfeifnae  conjunclio  s." 

Investitures,  in  their  original  rife,  were  probably  in- 
tended to  demonftrate  in  conquered  countries  the  actual  pof- 
feflion of  the  lord ;  and  that  he  did  not  grant  a  bare  litigious 
right,  which  the  foldier  was  ill  qualified  to  profecute,  but  a 
peaceable  and  firm  poffeflion.  And  at  a  time  when  writing 
was  feldom  practifed,  a  mere  oral  gift,  at  a  diftance  from 
the  fpot  that  was  given,  was  not  likely  to  be  either  long  or 
accurately  retained  in  the  memory  of  by-ftanders,  who  were 
very  little  interefted  in  the  grant.  Afterwards  they  were 
retained  as  a  public  and  notorious  act,  that  the  country 
might  take  notice  of  and  teftify  the  transfer  of  the  eftate  ; 
and  that  fuch,  as  claimed  title  by  other  means,  might  know 
againft  whom  to  bring  their  actions. 

c  See  Appendix,  N°  I.  f  Wright,  37. 

«  Co.  Liu.  9.  E  /.  3-  e.  15.  §  5. 

e  Litt.  §  66. 

Vol.  II.  C  c  In 
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In  all  well-governed  nations  fome  notoriety  of  this  kind 
has  been  ever  held  requifite,  in  order  to  acquire  and  afcertain 
To  12  "i  the  property  of  lands.  In  the  Roman  law  plenum  dominium 
was  not  faid  to  fubfift,  unlefs  where  a  man  had  both  the 
right  and  the  corporal  pojfejfion  ;  which  poffeflion  could  not 
be  acquired  without  both  an  actual  intention  to  poffefs,  and 
an  actual  feifin,  or  entry  into  the  premifes,  or  part  of  them 
in  the  name  of  the  whole  h.  And  even  in  ecclefiaflical  pro- 
motions, where  the  freehold  pafles  to  the  perfon  promoted, 
corporal  poffeflion  is  required  at  this  day,  to  veft  the  pro- 
perty completely  in  the  new  proprietor ;  who,  according  to 
the  diftindtion  of  the  canonifls ',  acquires  the  jus  ad  rem,  or 
inchoate  and  imperfect  right,  by  nomination  and  institution-, 
but  not  the  jus  in  re,  or  complete  and  full  right,  unlefs  by 
corporal  poffeflion.  Therefore  in  dignities  poffeflion  is  given 
by  inftalment  j  in  rectories  and  vicarages  by  induction,  with- 
out which  no  temporal  rights  accrue  to  the  minifter,  though 
every  ecclefiaflical  power  is  veiled  in  him  by  inflitution.  So 
alfo  even  in  defcents  of  lands  by  our  law,  which  are  caft  on 
the  heir  by  act  of  the  law  itfelf,  the  heir  has  not  plenum  domi- 
nium, or  full  and  complete  ownerfhip  till  he  has  made  an 
actual  corporal  entry  into  the  lands  :  for  if  he  dies  before 
entry  made,  his  heir  fhall  not  be  entitled  to  take  the  poffef- 
fion,  but  the  heir  of  the  perfon  who  was  laft  actually  feifed  k. 
It  is  not  therefore  only  a  mere  right  to  enter,  but  the  actual 
entry  that  makes  a  man  complete  owner ;  fo  as  to  tranfmit 
the  inheritance  to  his  own  heirs :  non  jus,  fed  feifnia,  facit 
Jlipitem  '. 

Yet,  the  corporal  tradition  of  lands  being  fometimes  in- 
convenient, a  fymbolical  delivery  of  poffeflion  was  in  many 
cafes  antiently  allowed  j    by  transferring  fomething  near  at 

h  Nam  apifiimur  pojfejponem  corpore  2,3.)  And  again:  traditionibus  dominia 

etanimo;   r.eque  per  fe  corpore,  neque  per  rerum,  nonnudis  pacTts,    fransferuntur, 

fe  animo.     Non   autem    ita   accipiendum  {Cod.  2, 3.  20.) 

ejl,  ut  qui  fundum  pojfiderc  velit,  omnes  '  Decretal, /.  3.  /.  4.  c.  40. 

glebas  circumambulet  ;  fed  fujfuit  quam-  k  See  pag.  209.  227,  228. 

libct  partem  ejus  fundi  introire.    (Ff.  41.  '  Flet. /.6.  c.  2.  §2. 

hand, 
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hand,  in  the  prefence  of  credible  witnefTes,  which  by  agree- 
ment mould  ferve  to  reprefent  the  very  thing  defigned  to  be 
conveyed  ;  and  an  occupancy  of  this  fign  or  fymbol  was  per-  [  ojq  1 
mitted  as  equivalent  to  occupancy  of  the  land  itfelf.  Among 
the  Jews  we  find  the  evidence  of  a  purchafe  thus  defined 
in  the  book  of  Ruth m  :  "  now  this  was  the  manner  in 
"  former  time  in  Ifrael,  concerning  redeeming  and  concerning 
"  changing,  for  to  confirm  all  things :  a  man  plucked  off  his 
"  fhoe  and  gave  it  to  his  neighbour ;  and  this  was  a  tefti- 
"  mony  in  Ifrael."  Among  the  antient  Goths  and  Swedes, 
contracts  for  the  fale  of  lands  were  made  in  the  prefence  of 
witnefTes  who  extended  the  cloak  of  the  buyer,  while  the 
feller  caft  a  clod  of  the  laud  into  it,  in  order  to  give  pofTef- 
Tion  j  and  a  ftaff  or  wand  was  alfo  delivered  from  the  vendor 
to  the  vendee,  which  paffed  through  the  hands  of  the  wit- 
nefles".  With  our  Saxon  anceftors  the  delivery  of  a  turf 
was  a  neceffary  folemnity,  to  eftablifh  the  conveyance  of 
lands0.  And  to  this  day,  the  conveyance  of  our  copyhold 
eftates  is  ufually  made  from  the  feller  to  the  lord  or  his 
fteward  by  delivery  of  a  rod  or  verge,  and  then  from  the 
lord  to  the  purchafor  by  re-delivery  of  the  fame,  in  the  pre- 
fence of  a  jury  of  tenants. 

Conveyances  in  writing  were  the  laft  and  moft  refined 
improvement.  The  mere  delivery  of  pofTeffion,  either  actual 
or  fymbolical,  depending  on  the  ocular  teftimony  and  re- 
membrance of  the  witnefTes,  was  liable  to  be  forgotten  or 
mifreprefented,  and  became  frequently  incapable  of  proof. 
Befides,  the  new  occafions  and  neceffities  introduced  by  the 
advancement  of  commerce,  required  means  to  be  devifed  of 
charging  and  encumbering  eftates,  and  of  making  them  liable 
to  a  multitude  of  conditions  and  minute  defignations  for  the 
purpofes  of  raifing  money,  without  an  abfolute  fale  of  the 
land  ;  and  fometimes  the  like  proceedings  were  found  ufeful 
in  order  to  make  a  decent  and  competent  provifion  for  the 

m  ch.  4.  v.  J.  *  Hkkes,  Dffirt.  Eplfotar.  85. 

n  Stiernhook,  dejure  Sueon,  /.  2.  c.4. 
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numerous  branches  of  a  family,  and  for  other  domeftic 
views.  None  of  which  could  be  effected  by  a  mere,  fimple, 
corporal  transfer  of  the  foil  from  one  man  to  another,  which 
[314]  was  principally  calculated  for  conveying  an  abfolute  unli- 
mited dominion.  Written  deeds  were  therefore  introduced, 
in  order  to  fpecify  and  perpetuate  the  peculiar  purpofes  of 
the  party  who  conveyed  ;  yet  ftill,  for  a  very  long  feries  of 
years,  they  were  never  made  ufe  of,  but  in  company  with 
the  more  antient  and  notorious  method  of  transfer,  by  deli- 
very of  corporal  poffeffion. 

Livery  of  feifin,  by  the  common  law,  is  neceffary  to  be 
made  upon  every  grant  of  an  eftate  of  freehold  in  heredita- 
ments corporeal,  whether  of  inheritance  or  for  life  only. 
In  hereditaments  incorporeal  it  is  impoffible  to  be  made  ; 
for  they  are  not  the  object  of  the  fenfes  ;  and  in  leafes  for 
years,  or  other  chattel  interefts,  it  is  not  neceffary.  In 
leafes  for  years  indeed  an  actual  entry  is  neceffary,  to  veft 
the  eftate  in  the  leffee :  for  the  bare  leafe  gives  him  only  a 
right  to  enter,  which  is  called  his  intereft  in  the  term,  or 
interejje  termini :  and  when  he  enters  in  purfuance  of  that 
right,  he  is  then,  and  not  before,  in  poffeffion  of  his  term, 
and  complete  tenant  for  years  p.  This  entry  by  the  tenant 
himfelf  ferves  the  purpofe  of  notoriety,  as  well  as  livery  of 
feifin  from  the  grantor  could  have  done ;  which  it  would 
have  been  improper  to  have  given  in  this  cafe,  becaufe  that 
folemnity  is  appropriated  to  the  conveyance  of  a  freehold. 
And  this  is  one  reafon  why  freeholds  cannot  be  made  to 
commence  in  futuro>  becaufe  they  cannot  (at  the  common 
law)  be  made  but  by  livery  of  feifin  ;  which  livery,  being 
an  actual  manual  tradition  of  the  land,  muft  take  effect  in 
praefentiy  or  not  at  all  q. 

On  the  creation  of  a  freehold  remainder,  at  one  and  the 
fame  time  with  a  particular  eftate  for  years,  we  have  before 
feen,  that  at  the  common  law  livery  muft  be  made  to  the 
particular  tenant1".     But  if  fuch  a   remainder   be   created 

p  Co.  Litt.  46.  <J  See  pag,  165.  r  pag.  167. 
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afterwards,  expectant  on  a  leafe  for  years  now  in  being,  the 
livery  mud  not  be  made  to  the  leffee  for  years,  for  then  it 
operates  nothing ;  "  nam  quod feme/  meum  eji,  ampl'ius  meum 
"  ejje  non potejl* ;"  but  it  muft  be  made  to  the  remainder- 
man himfelf,  by  confent  of  the  leffee  for  years ;  for  without  [  315  ] 
his  confent  no  livery  of  the  poffefiion  can  be  given  * ;  partly 
becaufe  fuch  forcible  livery  would  be  an  ejectment  of  the 
tenant  from  his  term,  and  partly  for  the  reafons  before, 
given  T  for  introducing  the  doctrine  of  attornments. 

Livery  of  feifin  is  either  in  deed,  or  in  law.  Livery  in 
deed  is  thus  performed.  The  feoffor,  leffor,  or  his  attorney, 
together  with  the  feoffee,  leffee,  or  his  attorney,  (for  this 
may  as  effectually  be  done  by  deputy  or  attorney,  as  by  the 
principals  themfelves  in  perfon,)  come  to  the  land,  or  to  the 
houfe  j  and  there  in  the  prefence  of  witneffes,  declare  the 
contents  of  the  feoffment  or  leafe,  on  which  livery  is  to 
be  made.  And  then  the  feoffor,  if  it  be  of  land,  doth  de- 
liver to  the  feoffee,  all  other  perfons  being  out  of  the 
ground,  a  clod  or .  turf,  or  a  twig  or  bough  there  growing, 
with  words  to  this  effect  :  "  I  deliver  thefe  to  you  in  the 
"  name  of  feifin  of  all  the  lands  and  tenements  contained  in 
"  this  deed."  But  if  it  be  of  a  houfe,  the  feoffor  muft  take 
the  ring  or  latch  of  the  door,  the  houfe  being  quite  empty, 
and  deliver  it  to  the  feoffee  in  the  fame  form ;  and  then  the 
feoffee  muft  enter  alone,  and  (hut  to  the  door,  and  then  open 
it,  and  let  in  the  others  w.  If  the  conveyance  or  feoffment 
be  of  divers  lands,  lying  fcattered  in  one  and  the  fame  county, 
then  in  the  feoffor's  poffeffion,  livery  of  feifin  of  any  parcel, 
in  the  name  of  the  reft,  fufficeth  for  all*;  but  if  they  be 
in  feveral  counties,  there  muft  be  as  many  liveries  as  there 
are  counties.  For  if  the  title  to  thefe  lands  comes  to  be  dis- 
puted, there  muft  be  as  many  trials  as  there  are  counties,  and 
the  jury  of  one  county  are  no  judges  of  the  notoriety  of  a 
fact  in  another.  Befides  antiently  this  feifin  was  obliged  to 
be  delivered  coram  paribus  de  vicineto,  before  the  peers  or  free- 

s  Co.  Litt.  49.  w  Co.  Litt.  48.     Weft.  Symb.  151. 

1  Ibid.  48.  x  Litt.  §  414. 

r  pag.  388. 
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holders  of  the  neighbourhood,  who  attefled  fuch  delivery  in 
the  body  or  on  the  back  of  the  deed  ;  according  to  the  rule 
of  the  feodal  lawy,  pares  debent  inter  effe  invejlihirae  fendi,  et 
non  alii :  for  which  this  reafon  is  exprefsly  given  :  becaufe 
[  316  ]  the  peers  or  vafals  of  the  lord,  being  bound  by  their  oath  of 
fealty,  will  take  care  that  no  fraud  be  committed  to  his  pre- 
judice, which  ftrangers  might  be  apt  to  connive  at.  And 
though  afterwards  the  ocular  atteftation  of  the  pares  was 
held  unneceflary,  and  livery  might  be  made  before  any  cre- 
dible witneffes,  yet  the  trial,  in  cafe  it  was  difputed,  (like 
that  of  all  other  atteflations  z,)  was  (till  referved  to  the  pares 
or  jury  of  the  county  a.  Alfo,  if  the  lands  be  out  on  leafe, 
though  all  lie  in  the  fame  county,  there  mull  be  as  many 
liveries  as  there  are  tenants  :  becaufe  no  livery  can  be  made 
in  this  cafe  but  by  the  confent  of  the  particular  tenant ; 
and  the  confent  of  one  will  not  bind  the  reft b.  And  in  all 
thefe  cafes  it  is  prudent,  and  ufual,  to  endorfe  the  livery  of 
feifin  on  the  back  of  the  deed,  fpecifying  the  manner,  place, 
and  time  of  making  it ;  together  with  the  names  of  the  wit- 
nefTes c.     And  thus  much  for  livery  in  deed. 

Livery  in  law  is  where  the  fame  is  not  made  on  the  land, 
but  in  fight  of  it  only  ;  the  feoffor  faying  to  the  feoffee,  "  I 
"  give  you  yonder  land,  enter  and  take  pofTeflion."  Here, 
if  the  feoffee  enters  during  the  life  of  the  feoffor,  it  is  a  good 
livery,  but  not  otherwife ;  unlefs  he  dares  not  enter,  through 
fear  of  his  life  or  bodily  harm  :  and  then  his  continual  claim, 
made  yearly,  in  due  form  of  law,  as  near  as  pofllble  to  the 
lands  d,  will  fuffice  without  an  entry  e.  This  livery  in  law 
cannot  however  be  given  or  received  by  attorney,  but  only 
by  the  parties  themfelves f. 

2.  The  conveyance  by  gift,  donatio,  is  properly  applied  to 
the  creation  of  an  eflate-tail,  as  feoffment  is  to  that  of  an 

y  Feud.  I.  2.  t.  58.  c  See  Appendix,  N°  I. 

z  See  pag.  307.  d  Litt.  §  421,  &c. 

a  Gilb.  io.  35.  e  Co.  Liu.  42. 

b  Dyer,  18.  f  Ibid.  52, 

eftate 
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eflate  in  fee,  and  leafe  to  that  of  an  eftate  for  life  or  years. 
It  differs  in  nothing  from  a  feoffment,  but  in  the  nature  of 
an  eftate  paffing  by  it :  for  the  operative  words  of  conveyance 
in  this  cafe  are  do  or  dediz ;  and  gifts  in  tail  are  equally  im- 
perfect without  livery  or  feifin,  as  feoffments  in  fee-fimple  h. 
And  this  is  the  only  diftindtion  that  Littleton  feems  to  take,  [  317  ] 
when  he  fays  ',  "  it  is  to  be  underftood  that  there  is  feoffor 
"  and  feoffee,  donor  and  donee,  leffor  and  leffee ; "  viz. 
feoffor  is  applied  to  a  feoffment  in  fee-fimple,  donor  to  a  gift 
in  tail,  and  leffor  to  a  leafe  for  life,  or  for  years,  or  at  will. 
In  common  acceptation  gifts  are  frequently  confounded  with 
the  next  fpecies  of  deeds  :  which  are, 

3.  Grants,  conceffiones ,•  the  regular  method  by  the  com- 
mon law  of  transferring  the  property  of  incorporeal  heredita- 
ments, or  fuch  things  whereof  no  livery  can  be  had  k.  For 
which  reafon  all  corporeal  hereditaments,  as  lands  and  houfes, 
are  faid  to  lie  in  livery;  and  the  others,  as  advowfons,  com- 
mons, rents,  reverfions,  csV.  to  lie  in  grant  \*  And  the  rea- 
fon is  given  by  Bracton"1:  "  traditio,  or  livery,  nihil  aliud 
"  eft  quam  rei  corporalis  de  perfona  in  perfonam,  de  manu  in 
"  ?nanum,  tranjlatio  aid  in  pojjeffionem  indutlio;  fed  res  incor- 
l(  porales,  quae  funt  ipfum  jus  rei  vel  corpori  inhaerenst  tradi- 
"  tionem  non  patiuntur."  Thefe  therefore  pafs  merely  by 
the  delivery  of  the  deed.  And  in  figniories,  or  reverfions 
of  lands,  fuch  grant,  together  with  the  attornment  of  the 
tenant  (while  attornments  were  requifite),  were  held  to  be 
of  equal  notoriety  with,  and  therefore  equivalent  to,  a  feoff- 
ment and  livery  of  lands  in  immediate  poffeffion.  It  there- 
fore differs  but  little  from  a  feoffment,  except  in  its  fubje£l- 
matter  :  for  the  operative  words  therein  commonly  ufed  are 
dedi  et  concejfy  "  have  given  and  granted." 

4.  A  lease  is  properly  a  conveyance  of  any  lands  or 
tenements,  (ufually  in  confideration  of  rent  or  other  annual 

s  Weft.  Symbol.  256.  k  Co.  Litt.  9. 

h   Litt.  §  59.  '  Ibid.  iyz. 

1  §  57.  m  I- 1-  c- 18. 
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recompence,)  made  for  life,  for  years,  or  at  will,  but  always 
for  a  lefs  time  than  the  leffor  hath  in  the  premifes ;  for  if  it 
be  for  the  whole  intereft,  it  is  more  properly  an  affignment 
than  a  leafe.  The  ufual  words  of  operation  in  it  are,  (t  de- 
L  31"  J  u  mife,  grant,  and  to  farm  let:  dimift,  concept,  et  ad  jirmam 
"  tradidi."  Farm,  or feorme,  is  an  old  Saxon  word  fignify- 
ing  provifion n :  and  it  came  to  be  ufed  inftead  of  rent  or 
render,  becaufe  antiently  the  greater  part  of  rents  were  re- 
served in  provifions  ;  in  corn,  in  poultry,  and  the  like  ;  till 
the  ufe  of  money  became  more  frequent.  So  that  a  farmer, 
firmctrius,  was  one  who  held  his  lands  upon  payment  of  a 
rent  or  feorme :  though  at  prefent,  by  a  gradual  departure 
from  the  original  fenfe,  the  word  farm  is  brought  to  fignify 
the  very  eftate  or  lands  fo  held  upon  farm  or  rent.  By  this 
conveyance  an  eftate  for  life,  for  years,  or  at  will,  may  be 
created,  either  in  corporeal  or  incorporeal  hereditaments  ; 
though  livery  of  feifin  is  indeed  incident  and  necefiary  to  one 
fpecies  of  leafes,  viz.  leafes  for  life  of  corporeal  heredita- 
ments j  but  to  no  other. 

Whatever  reftridtion,  by  the  feverity  of  the  feodal  law, 
might  in  times  of  very  high  antiquity  be  obferved  with  re- 
gard to  leafes ;  yet  by  the  common  law,  as  it  has  flood  for 
many  centuries,  all  perfons  feifed  of  any  eftate  might  let 
leafes  to  endure  fo  long  as  their  own  intereft  lafted,  but  no 
longer.  Therefore  tenant  in  fee-fimple  might  let  leafes  of 
any  duration  ;  for  he  hath  the  whole  intereft,  but  tenant  in 
tail,  or  tenant  for  life,  could  make  no  leafes  which  mould 
bind  the  iffue  in  tail  or  reverfioner :  nor  could  a  hufband, 
feifed  jure  uxoris,  make  a  firm  or  valid  leafe  for  any  longer 
term  than  the  joint  lives  of  himfelf  and  his  wife,  for  then  his 
intereft  expired.  Yet  fome  tenants  for  life,  where  the  fee- 
fimple  was  in  abeyance,  might  (with  the  concurrence  of 
fuch  as  have  the  guardianfhip  of  the  fee)  make  leafes  of  equal 
duration  with  thofe  granted  by  tenants  in  fee-fimple,  fuch 
as  parfons  and  vicars  with  confent  of  the  patron  and  ordi- 

*  Sj'clm.  Gl.  229. 
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nary  0.     So  alfo  bifhops,  and  deans,  and  fuch  other  fole  ec- 

clefiaftical  corporations  as  are  feifed  of  the  fee-fimple  of  lands 

in  their  corporate  right,  might,   with   the  concurrence  and 

confirmation  of  fuch  perfons  as  the  law  requires,  have  made 

leafes  for  years,  or  for  life,  eflates  in  tail,  or  in  fee,  without 

any    limitation   or    controul.     And   corporations    aggregate 

might  have  made  what  ellates  they  pleafed,  without  the  con-  r  010  1 

iirmation  of  any  other  perfon  whatsoever.     Whereas  now, 

by  feveral  ftatutes,  this  power,  where  it  was  unreafonable, 

and  might  be  made  an  ill  ufe  of,  is  reftrained  ;  and,  where 

in  the  other  cafes  the  reftraint   by  the  common  law  feemed 

too  hard,  it  is  in  fome  meafure  removed.    The  former  ftatutes 

are  called  the  rejlraitiing,  the  latter  the  enabling  ftatute.     We 

will  take  a  view  of  them  all,  in  order  of  time. 

And,  firft,  the  enabling  ftatute,  32  Hen.  VIII.  c.  28.,  em- 
powers three  manner  of  perfons  to  make  leafes,  to  endure 
for  three  lives  or  one-and-twenty  years ;  v/hich  could  not  do 
fo  before.  As  firft,  tenant  in  tail  may  by  fuch  leafes  bind 
his  iflue  in  tail,  but  not  thofe  in  remainder  or  reverfion. 
Secondly,  a  hufband  feifed  in  right  of  his  wife,  in  fee-fim- 
ple or  fee-tail,  provided  the  wife  joins  in  fuch  leafe,  may 
bind  her  and  her  heirs  thereby.  Laftly,  all  perfons  feifed  of 
an  eftate  of  fee-fimple  in  right  of  their  churches,  which  ex- 
tends not  to  parfons  and  vicars,  may  (without  the  concur- 
rence of  any  other  perfon)  bind  their  fucceflbrs.  But  then 
there  muft  many  requifites  be  obferved,  which  the  ftatute  Spe- 
cifies, otherwife  fuch  leafes  are  not  binding  p.  i.  The  leafe 
muft  be  by  indenture ;  and  not  by  deed  poll,  or  by  parol. 
2.  It  muft  begin  from  the  making,  or  day  of  the  making,  and 
not  at  any  greater  diftance  of  time  (6).     3.  If  there  be  any 

0  Co.  Litt.  44.  p  ibid. 


(6)  By  various  a&s  of  parliament,  and  alfo  frequently  by  private 
Settlements,  a  power  is  granted  of  making  leafes  in  pofleffion,  but 
not  in  reverfion,  for  a  certain  term  ;  the  objed  being  that  the  eftate 

may 
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old  leafe  in  being,  it  mult  be  firft  abfolutely  furrendered,  or 
be  within  a  year  of  expiring.  4.  It  mud  be  either  for 
twenty-one  years,  or  three  lives,  and  not  for  both.  5.  It  muft 
not  exceed  the  term  of  three  lives,  or  twenty-one  years, 
but  may  be  for  a  fhorter  term.  6.  It  muft  be  of  corpo- 
real hereditaments,  and  not  of  fuch  things  as  lie  merely 
in  grant ;  for  no  rent  can  be  referved  thereout  by  the  com- 
mon law,  as  the  lefTor  cannot  re  fort  to  them  to  diftrein  <'. 
[  320  1  7.  It  muft  be  of  lands  and  tenements  moft  commonly  letten 
for  twenty  years  paft ;  fo  that  if  they  had  been  let  for  above 
half  the  time  (or  eleven  years  out  of  the  twenty)  either  for 
life,  or  for  years  at  will,  or  by  copy  of  court  roll,  it  is 
fufficient.  8.  The  moft  ufual  and  cuftomary  feorm  or  rent, 
for  twenty  years  paft,  muft  be  referved  yearly  on  fuch  leafe. 
9.  Such  leafes  muft  not  be  made  without  impeachment  of 
wafte.  Thefe  are  the  guards,  impofed  by  the  ftatute  (which 
was  avowedly  made  for  the  fecurity  of  farmers  and  the  con- 
fequent  improvement  of  tillage)  to  prevent  unreafonable 
abufes,  in  prejudice  of  the  iflue,  the  wife,  or  the  fucceffor, 
of  the  reafonable  indulgence  here  given. 

^  But  now  by  the  ftatute  5  Geo.  III.  fucceftbr  fhall  be  entitled  to  recover  the 

c.  17.  a  leafe  of  tithes  or  other  incorpo-  rent   by  an   action  of  debt;   which  (in 

real  hereditaments,  alone,  may  be  grant-  cafe  of  a  freehold  leafe)    he  could  not 

ed  by  any  bilhop  or  any  fuch  ecdefiafti-  have  brought  at  the  common  law. 
cal  oreleemofynary  corporation,  and  the 


may  not  be  incumbered  by  the  ac\  of  the  party  beyond  a  fpecific 
time.  Yet  perfons,  who  had  this  limited  power  of  making  leafes 
in  pofTeflion  only,  had  frequently  demifed  the  premifes  to  hold  from 
the  day  of  the  date  ;  and  the  courts  in  feveral  inftances  had  deter- 
mined that  the  words  from  the  day  of  the  date  excluded  the  day  of 
making  the  deed  ;  and  that  of  confequence  thefe  were  leafes  in 
reverfion,  and  void.  But  this  queftion  having  been  brought  again 
before  lord  Mansfield  and  the  Court  of  king's  bench,  that  learned 
lord  proved,  with  his  ufual  ability,  that  from  the  day  might  either 
be  inclufive  or  exclufive  of  the  day  ;  and  therefore  that  it  ought  to 
be  conftrued  fo  as  to  effedtuate  thefe  important  deeds,  and  not 
to  deftroy  them.     Pugh  v.  Duke  of  Leeds,  Coivp.  714. 

Next 
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Next  follows,  in  order  of  time,  the  difabling  or  retrain- 
ing ftatute,  1  Eliz.  c.  19.,  (made  entirely  for  the  benefit  of 
the  fuccefTor,)  which  enacts,  that  all  grants  by  archbifhops 
and  bifhops,  (which  include  even  thofe  confirmed  by  the 
dean  and  chapter  ;  the  which,  however  long  or  unreafon- 
able,  were  good  at  common  law,)  other  than  for  the  term  of 
one-and-twenty  years  or  three  lives  from  the  making,  or 
without  referving  the  ufual  rent,  fhall  be  void.  Concur- 
rent leafes,  if  confirmed  by  the  dean  and  chapter,  are  held 
to  be  within  the  exception  of  this  ftatute,  and  therefore 
valid  ;  provided  they  do  not  exceed  (together  with  the  leafe 
in  being)  the  term  permitted  by  the  act r.  But  by  a  faving 
exprefsly  made,  this  ftatute  of  1  Eliz.  did  not  extend  to 
grants  made  by  any  bifhop  to  the  crown  ;  by  which  means 
queen  Elizabeth  procured  many  fair  pofleflions  to  be  made 
over  to  her  by  the  prelates,  either  for  her  own  ufe,  or  with 
intent  to  be  granted  out  again  to  her  favourites,  whom  fhe 
thus  gratified  without  any  expenfe  to  herfelf.  To  prevent 
which s  for  the  future,  the  ftatute  1  Jac.  I.  c.  3.  extends  the 
prohibition  to  grants  and  leafes  made  to  the  king,  as  well 
as  to  any  of  his  fubjecls. 

Next  comes  the  ftatute  13  Eliz.  c.  10.  explained  and  en- 
forced by  the  ftatutes  14  Eliz.  c.  11.  &  14.,  18  Eliz.  c.  11., 
and  43  Eliz.  c.  29.,  which  extend  the  reftricHons  laid  by 
the  laft-mentioned  ftatute  on  bifhops,  to  certain  other  infe-  |"  ■221  1 
rior  corporations,  both  fole  and  aggregate.  From  laying  all 
which  together  we  may  colle£t,  that  all  colleges,  cathedrals, 
and  other  ecclefiaftical  or  eleemofynary  corporations,  and 
all  parfons  and  vicars,  are  reftrained  from  making  any  leafes 
of  their  lands,  unlefs  under  the  following  regulations : 
1.  They  muft  not  exceed  twenty-one  years,  or  three  lives, 
from  the  making.  2.  The  accuftomed  rent,  or  more,  muft 
be  yearly  referved  thereon.  3.  Houfes  in  corporations,  or 
market  towns,  may  be  let  for  forty  years,  provided  they  be 
not  the  manfion-houfes  of  the  leffors,  nor  have  above  ten 

r  C0.Litt.45.  «  11  Rep.  71. 

acres 
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acres  of  ground  belonging  to  them  ;  and  provided  the  leffee 
be  bound  to  keep  them  in  repair ;  and  they  may  alfo  be 
aliened  in  fee-fimple  for  lands  of  equal  value  in  recompence. 
4.  Where  there  is  an  old  leafe  in  being,  no  concurrent  leafe 
fhall  be  made,  unlefs  where  the  old  one  will  expire  within 
three  years.  5.  No  leafe  (by  the  equity  of  the  ftatute)  fhall 
be  made  without  impeachment  of  wafte l.  6.  All  bonds 
and  covenants  tending  to  fruflrate  the  provifions  of  the 
ftatutes  of  13  &  18  Eliz.  fhall  be  void. 

Concerning  thefe  reftri£tive  ftatutes  there  are  two  obfer- 
vations  to  be  made •,  firft,  that  they  do  not  by  any  con- 
ftrudtion  enable  any  perfons  to  make  fuch  leafes  as  they 
were  by  common  law  difabled  to  make.  Therefore  a  par- 
fon,  or  vicar,  though  he  is  reftrained  from  making  longer 
leafes  than  for  twenty-one  years  or  three  lives,  even  with 
the  confent  of  patron  and  ordinary,  yet  is  not  enabled  to 
make  any  leafe  at  all,  fo  as  to  bind  his  fucceflbr  without 
obtaining  fuch  confent u.  Secondly,  that  though  leafes  con- 
trary to  thefe  a£ts  are  declared  void,  yet  they  are  good  againft 
the  lejfor  during  his  life,  if  he  be  a  fole  corporation  •,  and 
are  alfo  good  againft  an  aggregate  corporation  fo  long  as  the 
head  of  it  lives,  who  is  prefumed  to  be  the  moil  concerned 
in  intereft.  For  the  a£t  was  intended  for  the  benefit  of  the 
fucceflbr  only  ;  and  no  man  fhall  make  an  advantage  of  his 
own  wrong  w. 

[  322  ]  There  is  yet  another  reftrittion  with  regard  to  college 
leafes,  by  ftatute  18  Eliz.  c.  6.  which  directs,  that  one- 
third  of  the  old  rent,  then  paid,  fhould  for  the  future  be 
referved  in  wheat  or  malt,  referving  a  quarter  of  wheat  for 
each  6s.  Sd.s  or  a  quarter  of  malt  for  every  $s. ;  or  that  the 
leflees  fhould  pay  for  the  fame  according  to  the  price  that 
wheat  and  malt  fhould  be  fold  for,  in  the  market  next  ad- 
joining to  the  refpe£live  colleges  on  the  market  day  before 
the  rent  becomes  due.     This  is  faid  x  to  have  been  an  inven- 

1  Co.  Liu.  45.  w  Co.  Liu.  45. 

«/£/</.  44.  "  Strype's  Annals  of  Eliz. 

tion 
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tion  of  lord  treafurer  Burleigh,  and  fir  Thomas  Smith,  then 
principal  fecretary  of  ftate ;  who  obferving  how  greatly  the 
value  of  money  had  funk,  and  the  price  of  all  provifions 
rifen,  by  the  quantity  of  bullion  imported  from  the  new- 
found Indies,  (which  effe&s  were  likely  to  increafe  to  a 
greater  degree,)  devifed  this  method  for  upholding  the  reve- 
nues of  colleges.  Their  forefight  and  penetration  has  in 
this  refpeel:  been  very  apparent :  for,  though  the  rent  fo 
referved  in  corn  was  at  nrft  but  one-third  of  the  old  rent,  or 
half  what  was  ftill  referved  in  money,  yet  now  the  propor- 
tion is  nearly  inverted  :  and  the  money  arifing  from  corn 
rents  is,  communibui  annis,  almoft  double  to  the  rents  re- 
ferved in  money.  (7) 

The  leafes  of  beneficed  clergymen  are  farther  reftrained, 
in  cafe  of  their  non-refidence,  by  ftatutes  13EHZ.  c.  20., 
14EHZ.  c.  1 1.,  and  18  Eliz.  c.  1 1.,  and  43  Eliz.  c.  9.,  which 
direct,  that  if  any  beneficial  clergyman  be  abfent  from  his 
cure  above  fourfcore  days  in  any  one  year,  he  fhall  not  only 
forfeit  one  year's  profit  of  his  benefice,  to  be  diftributed 
among  the  poor  of  the  parifh  j  but  that  all  leafes  made  by 
him,  of  the  profits  of  fuch  benefice,  and  all  covenants  and 


( 7 )  The  price  of  a  quarter  of  wheat  being  at  prefent  near  $os. 
and  the  colleges  receiving  a  quarter  of  wheat,  or  its  value,  for 
every  i^s.  4J.  which  they  are  paid  in  money,  it  follows  that  the 
corn  rent  will  be  in  proportion  to  the  money  rent  nearly  as  four 
to  one. 

But  both  thefe  rents  united  are  very  far  from  the  prefent  value. 
Colleges  therefore,  in  order  to  obtain  the  full  value  of  the  term, 
take  a  fine  upon  the  renewal  of  their  leafes.  It  was  a  great  objetl 
to  colleges  to  reftrain  thofe  in  poffeflion  from  making  long  leafes, 
and  impoverishing  their  fucceflors  by  receiving  the  whole  value  of 
the  leafe  by  a  line  at  the  commencement  of  the  term. 

The  corn  rent  has  made  the  old  rent  approach  in  fome  degree 
nearer  to  its  prefent  value  ;  otherwife  it  mould  feem  the  principal 
advantage  of  a  corn  rent  is  to  fecure  the  leffor  from  the  effect  of 
a  fudden  fcarcity  of  corn. 

agree- 
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agreements  of  like  nature,  fhall  ceafe  and  be  void  (8):  ex- 
cept in  the  cafe  of  licenfed  pluralifts,  who  are  allowed  to  de- 
mife  the  living,  on  which  they  are  non-refident,  to  their 
curates  only  ;  provided  fuch  curates  do  not  abfent  themfelves 
[  323  ]  above  forty  days  in  any  one  year.  And  thus  much  for  leafes, 
with  their  feveral  enlargements  and  reftriclions  y. 

5.  An  exchange  is  a  mutual  grant  of  equal  interefts,  the 
one  in  consideration  of  the  other.  The  word  iC  exchange," 
is  fo  individually  requifite  and  appropriated  by  law  to  this 
cafe,  that  it  cannot  be  fupplied  by  any  other  word,  or  ex- 
preffed  by  any  circumlocution7.  The  eftates  exchanged 
muft  be  equal  in  quantity  a  j  not  of  value,  for  that  is  imma- 
terial, but  of  intereft ;  as  fee-fimple  for  fee-fimple,  a  leafc 
for  twenty  years  for  a  leafe  for  twenty  years,  and  the  like. 
And  the  exchange  may  be  of  things  that  lie  either  in  grant 
or  in  livery  b.  But  no  livery  of  feifin,  even  in  exchanges  of 
freehold,  is  neceffary  to  perfect  the  conveyance  c :  for  each 
party  ftands  in  the  place  of  the  other,  and  occupies  his  right, 
and  each  of  them  hath  already  had  corporal  poffeffion  of  his 
own  land.     But  entry  muft  be  made  on  both  fides ;   for,  if 

X*  For  the  other  learning  relating  to  ing   fuppofed  to  be    extracted    from  a 

leafes,  which   is  very  curious  and  diffii-  manufcript  of  fir  Geoffrey  Gilbert, 
five,  I  mud  refer  the  ftudent  to  3  Bac.         z  Co.Litt.  50,51. 
abridg.  295.  (title,   leafes   and  terms  for  a  Litt.  64,  65. 

years,)  where  the  fubject  is  treated  in  a         b  Co.  Litt.  §51. 
perfpicuous  and   mafterly  manner;    be-  c  Litt.  §  6a. 

(8)  In  a  late  cafe  it  was  determined,  where  an  incumbent  had 
leafed  his  reftory,  and  had  afterwards  been  abfent  for  more  than 
eighty  days  in  a  year,  that  his  tenant  could  not  maintain  an  eject- 
ment againft  a  ftranger  who  had  got  into  poffeffion  without  any 
right  or  title  whatever.     iT.R.  749. 

But  where  the  leafe  is  void  by  non-refidence,  the  tenant  in  pof- 
feffion may  maintain  an  aftion  of  trefpafs  againft  a  wrong-doer. 
lEqft,  244. 

A  rector  or  vicar  cannot  render  void  a  compofition  for  tithes 
by  non-refidence.     Anjl.  67. 

But  by  the  43  Geo.  III.  c.  84.  all  thefe  ftatutes  which  vacate 
leafes  by  non-refidence  are  repealed, 

either 
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either  party  die  before  entry,  the  exchange  is  void,  for  want 
of  fufficient  notoriety d.  And  fo  alfo,  if  two  parfons,  by 
confent  of  patron  and  ordinary,  exchange  their  preferments ; 
and  the  one  is  prefented,  inflituted,  and  inducted,  and  the 
other  is  prefented,  and  inftituted,  but  dies  before  induction  ; 
the  former  (hall  not  keep  his  new  benefice,  becaufe  the  ex- 
change was  not  completed,  and  therefore  he  fhall  return 
back  to  his  own e.  For  if,  after  an  exchange  of  lands  or 
other  hereditaments,  either  party  be  evicted  of  thofe  which 
were  taken  by  him  in  exchange,  through  defect  of  the  other's 
title ;  he  fhall  return  back  to  the  pofleflion  of  his  own,  by 
virtue  of  the  implied  warranty  contained  in  all  exchanges f. 

6.  A  partition  is  when  two  or  more  joint-tenants, 
coparceners,    or    tenants  in  common,  agree  to  divide  the 

lands  fo  held  among  them  in  feveralty,  each  taking  a  diftinct:  [  324  ] 
part.  Here,  as  in  fome  inflances  there  is  a  unity  of  intereft 
and  in  all  a  unity  of  pofleflion,  it  is  neceflary  that  they  all 
mutually  convey  and  aflure  to  each  other  the  feveral  eftates 
which  they  are  to  take  and  enjoy  feparately.  By  the  com- 
mon law  coparceners,  being  compellable  to  make  partition, 
might  have  made  it  by  parol  only  ;  but  joint-tenants  and 
tenants  in  common  muft  have  done  it  by  deed  :  and  in  both 
cafes  the  conveyance  muft  have  been  perfected  by  livery 
of  feifin6.  And  the  ftatutes  of  31  Hen.  VIII.  c.  I.  and 
32  Hen.  VIII.  c.  32.  made  no  alteration  in  this  point.  But 
the  ilatute  of  frauds,  20  Car.  II.  c.  2.  hath  now  abolifhed 
this  diftinction,  and  made  a  deed  in  all  cafes  neceflary. 

These  are  the  feveral  fpecies  of  primary  or  original  con- 
veyances. Thofe  which  remain  are  of  the  fecotidary,  or  de- 
rivative fort ;  which  prefuppofe  fome  other  conveyance 
precedent,  and  only  ferve  to  enlarge,  confirm,  alter,  reflrain, 
reftore,  or  transfer  the  intereft  granted  by  fuch  original  con- 
veyance.    As, 

7.  Releases  ;  which  are  a  discharge  or  conveyance  of  a 
man's  right  in  lands  or  tenements,  to  another  that  hath  fome 

d  Co.  Litt.  50,  f  pag.300. 

•  Perk.  §  388.  *  Litt.  §  250.    Co.  Litt.  169. 

former 
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former  eftate  in  poffeflion.  The  words  generally  ufed  therein 
are  "  remifed,  releafed,  and  for  ever  quit-claimed  h."  And 
thefe  releafes  may  enure  either,  i .  By  way  of  enlarging  an 
e/late,  or  enlarger  reflate :  as  if  there  be  tenant  for  life  or 
years,  remainder  to  another  in  fee,  and  he  in  remainder 
releafes  all  his  right  to  the  particular  tenant  and  his  heirs, 
this  gives  him  the  eftate  in  fee  '.  But  in  this  cafe  the  releflee 
muft  be  in  poffeffion  of  fome  eftate,  for  the  releafe  to  work 
upon  5  for  if  there  be  leflee  for  years,  and  before  he  enters 
and  is  in  poffeflion,  the  leflbr  releafes  to  him  all  his  right 
in  the  reverfion,  fuch  releafe  is  void  for  want  of  pofTeffion 
in  the  releflee k.  2.  By  way  of  pqffing  an  e/late,  or  mitter 
l' e/late :  as  when  one  of  two  coparceners  releafe th  all  her 
[  325  1  right  to  the  other,  this  pafTeth  the  fee-fimple  of  the  whole  '. 
And  in  both  thefe  cafes  there  muft  be  a  privity  of  eftate  be- 
tween the  releflbr  and  releflee  m  j  that  is,  one  of  their  eftates 
muft:  be  fo  related  to  the  other,  as  to  make  but  one  and  the 
fame  eftate  in  law.  3.  By  way  of  faffing  a  right,  or  mitter 
le  droit :  as  if  a  man  be  diffeifed,  and  releafeth  to  his  difleifor 
all  his  right,  hereby  the  difleifor  acquires  a  new  right,  which 
changes  the  quality  of  his  eftate,  and  renders  that  lawful 
which  before  was  tortious  or  wrongful ".  4.  By  way  of 
extinguijhment :  as  if  my  tenant  for  life  makes  a  leafe  to  A  for 
life,  remainder  to  B  and  his  heirs,  and  I  releafe  to  A ; 
this  extinguifhes  my  right  to  the  reverfion,  and  fhall  enure 
to  the  advantage  of  B's  remainder  as  well  as  of  A's  parti- 
cular eftate  0.  5.  By  way  of  entry  and  feoffment :  as  if  there 
be  two  joint  difleifors,  and  the  diffeifee  releafes  to  one  of 
them,  he  fhall  be  fole  feifed,  and  fhall  keep  out  his  former 
companion  ;  which  is  the  fame  in  effect  as  if  the  diffeifee  had 
entered,  and  thereby  put  an  end  to  the  diffeifin,  and  after- 
wards had  enfeoffed  one  of  the  difleifors  in  feep.  And 
hereupon  we  may  obferve,  that  when  a  man  has  in  him- 
felf  the  poffeflion  of  lands,  he  muft  at  the  common  law 
convey  the  freehold  by  feoffment  and  livery  •,  which  makes 

h  Litt.  §  445.  m  Co.  Lite  27a,  273. 

;  Ibid.  §  465.  n  Litt.  §  466. 

k  Ibid.  §  465.  c  Ibid.  §  47c« 

\  Co.  Litt.  273.  p  Co.  Litt.  27?. 

a  no- 
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a  notoriety  in  the  country :  but  if  a  man  has  only  a  right 
or  a  future  intereft,  he  may  convey  that  right  or  intereft 
by  a  mere  releafe  to  him  that  is  in  poflefiion  of  the  land  : 
for  the  occupancy  of  the  releffee  is  a  matter  of  fufficient 
notoriety  already. 

8.  A  confirmation  is  of  a  nature  nearly  allied  to  a  re- 
leafe. Sir  Edward  Coke  defines  it  i  to  be  a  conveyance  of 
an  eftate  or  right  in  e/p,  whereby  a  voidable  eftate  is  made 
fure  and  unavoidable,  or  whereby  a  particular  eftate  is  in- 
creafed  :  and  the  words  of  making  it  are  thefe,  ((  have  given, 
"  granted,  ratified,  approved,  and  confirmed r."  An  in- 
ftance  of  the  firft  branch  of  the  definition  is,  if  tenant  for 
life  leafeth  for  forty  years,  and  dieth  during  that  term  ;  here 
the  leafe  for  years  is  voidable  by  him  in  reverfion  :  yet,  if 

he  hath  confirmed  the  eftate  of  the  leffee  for  years,  before  [  326  ] 
the  death  of  tenant  for  life,  it  is  no  longer  voidable  but 
fures.  The  latter  branch,  or  that  which  tends  to  the  in- 
creafe  of  a  particular  eftate,  is  the  fame  in  all  refpects  with 
that  fpecies  of  releafe,  which  operates  by  way  of  enlarge- 
ment. 

9.  A  surrender,  furfumredditio,  or  rendering  up,  is  of 
a  nature  directly  oppofite  to  a  releafe  ;  for,  as  that  operates 
by  the  greater  eftate's  defcending  upon  the  lefs,  a  furrender 
is  the  falling  of  a  lefs  eftate  into  a  greater.  It  is  defined ' 
a  yielding  up  of  an  eftate  for  life  or  years  to  him  that  hath 
the  immediate  reverfion  or  remainder,  wherein  the  particu- 
lar eftate  may  merge  or  drown,  by  mutual  agreement  be- 
tween them.  It  is  done  by  thefe  words,  "  hath  furrendered, 
"  granted,  and  yielded  up."  The  furrenderor  muft  be  in 
pofTeflion  u  5  and  the  furrenderee  muft  have  a  higher  eftate, 
in  which  the  eftate  furrendered  may  merge ;  therefore  tenant 
for  life  cannot  furrender  to  him  in  remainder  for  years". 


In 


1  1  Inft.  195'. 

1  Co.  Litt.  387. 

rLitt.  §  515.531- 

■  Hid  338. 

5  Ibid.  §  5x6. 

*  Perk.§  589. 

Vol.  II. 

Dd 
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In  a  furrender  there  is  no  occafion  for  livery  of  feifin*  ;  for 
there  is  a  privity  of  eftate  between  the  furrenderor  and  the 
furrenderee ;  the  one's  particular  eftate  and  the  other's  re- 
mainder are  one  and  the  fame  eftate  ;  and  livery  having 
been  once  made  at  the  creation  of  it,  there  is  no  neceffity 
for  having  it  afterwards.  And,  for  the  fame  reafon,  no  li- 
very is  required  on  a  releafe  or  confirmation  in  fee  to  tenant 
for  years  or  at  will,  though  a  freehold  thereby  paffes :  fince 
the  reverfion  of  the  leffor,  or  confirmor,  and  the  particular 
eftate  of  the  releffee,  or  confirmee,  are  one  and  the  fame 
eftate ;  and  where  there  is  already  a  poffeffion,  derived  from 
fuch  a  privity  of  eftate,  any  farther  delivery  of  poffeffion 
would  be  vain  and  nugatory y. 

10.  An  alignment  is  properly  a  transfer,  or  making  over 
to  another,  of  the  right  one  has  in  any  eftate  •,  but  it  is 
ufually  applied  to  an  eftate  for  life  or  years.  And  it  differs 
from  a  leafe  only  in  this  :  that  by  a  leafe  one  grants  an  in- 
C  327  3  tereft  lefs  than  his  own,  referving  to  himfelf  a  reverfion  ;  in 
affignments  he  parts  with  the  whole  property,  and  the  af- 
fignee  Hands  to  all  intents  and  purpofes  in  the  place  of  the 
affignor(io). 

*  Co.  Lht.  50.  y  Litt.  §  460. 


(10)  This  is  far  from  being  univerfally  true;  for  there  is  a 
great  variety  of  diftinctions  when  the  affignee  is  bound  by  the  co- 
venants of  the  aflignor,  and  when  he  is  not.  The  general  rule  is, 
that  he  is  bound  by  all  covenants  which  run  with  the  land  ;  but 
riot  by  collateral  covenants  which  do  not  run  with  the  land.  As 
if  a  leffee  covenants  for  himfelf,  executors,  and  adminiftrators,  con- 
cerning a  thing  not  in  exiftence,  as  to  build  a  wall  upon  the  pre- 
mifes,  the  affignee  will  not  be  bound  ;  but  in  that  cafe  the  affignee 
will  be  bound,  if  the  leffee  has  covenanted  for  himfelf  and  affigns. 
Where  the  leffee  covenants  for  himfelf,  his  executors  and  adminif- 
trators, to  refide  upon  the  premifes,  this  covenant  binds  his  affignee, 
for  it  runs  with,  or  is  appurtenant  to,  the  thing  demifed.  2  Hen. 
Bl.  133.  The  affignee  in  no  cafe  is  bound  by  the  covenant  of  the 
leffee,  to  build  a  houfe  for  the  leffor  any  where  off  the  premifes,  or 

to 
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11.  A  defeazance  is  a  collateral  deed,  made  at  the  fame 
time  with  a  feoffment  or  other  conveyance,  containing  cer- 
tain conditions,  upon  the  performance  of  which  the  eftate 
then  created  may  be  defeated1,  or  totally  undone.  And  in 
this  manner  mortgages  were  in  former  times  ufually  made ; 
the  mortgagor  enfeoffing  the  mortgagee,  and  he  at  the  fame 
time  executing  a  deed  of  defeazance,  whereby  the  feoffment 
was  rendered  void  on  repayment  of  the  money  borrowed  at 
a  certain  day.  And  this,  when  executed  at  the  fame  time 
with  the  original  feoffment,  was  confidered  as  part  of  it  by 
the  antient  law  a  ;  and,  therefore  only,  indulged  :  no  fubfe- 
quent  fecret  revocation  of  a  folemn  conveyance,  executed  by 
livery  of  feifin,  being  allowed  in  thofe  days  of  fimplicity  and 
truth  ;  though,  when  ufes  were  afterwards  introduced,  a  re- 
vocation of  fuch  ufes  was  permitted  by  the  courts  of  equity. 
But  things  that  were  merely  executory,  or  to  be  completed 
by  matter  fubfequent,  (as  rents,  of  which  no  feifin  could  be 
had  till  the  time  of  payment;)  and  fo  alfo  annuities,  condi- 
tions, warranties,  and  the  like,  were  always  liable  to  be 
recalled  by  defeazances  made  fubfequent  to  the  time  of  their 
creation  b. 

II.  There  yet  remain  to  be  fpoken  of  fome  few  convey- 
ances, which  have  their  force  and  operation  by  virtue  of  the 
Jiatate  of  ufes. 

2  From  the  French  verb  defaire,  in-        a  Co.  Lite  236. 
fcSium  redder e.  b  Hid,  337. 

to  pay  money  to  a  flranger.  Spencer's  cafe,  5  Co.  16.  The 
aflignee  is  not  bound  by  a  covenant  broken  before  aflignment. 
3  Burr.  1 271.  See  Com.  Dig.  Covenant.  But  if  an  underleafe  is 
made  even  for  a  day  lefs  than  the  whole  term,  the  underleflee  is  not 
liable  for  rent  or  covenants  to  the  original  lefTee,  like  an  aflignee  of 
the  whole  term.     Doug.  1  74. 

An  affignee  is  liable  for  rent  only  whilfl  he  continues  in  poffef- 
fion  under  the  aflignment.  And  he  is  held  not  to  be  guilty  of  a 
fraud,  if  he  afligns  even  to  a  beggar,  or  to  a  perfon  leaving  the 
kingdom,  provided  the  aflignment  be  executed  before  his  depar- 
ture,    i  B.  fc?  P.  21. 

D  d  2  Uses 
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Uses  and  trujls  are  in  their  original  of  a  nature  very  fimi- 
lar,  or  rather  exaclly  the  fame  :  anfwering  more  to  the  fidei- 
commijfum  than  the  ufus  fruclus  of  the  civil  law :  which  latter 
was  the  temporary  right  of  ufing  a  thing,  without  having  the 
ultimate  property,  or  full  dominion  of  the  fubftance  c.  But 
the  fidei-commiffum,  which  ufually  was  created  by  will,  was 
[  328  ]  tne  difpofal  of  an  inheritance  to  one,  in  confidence  that  he 
fhould  convey  it  or  difpofe  of  the  profits  at  the  will  of 
another.  And  it  was  the  bufinefs  of  a  particular  magiftrate, 
the  praetor  jidei  comm'ijfar'ius,  inftituted  by  Auguftus,  to  en- 
force the  obfervance  of  this  confidence  <».  So  that  the  right 
thereby  given  was  looked  upon  as  a  veiled  right,  and  entitled 
to  a  remedy  from  a  court  of  juftice  :  which  occafioned  that 
known  divifion  of  rights  by  the  Roman  law  into  jus  legi- 
timuni,  a  legal  right,  which  was  remedied  by  the  ordinary 
courfe  of  law  ;  jus  fiduciarium,  a  right  in  truft,  for  which 
there  was  a  remedy  in  confeience  ;  and  jus  precarium,  aright 
in  courtefy,  for  which  the  remedy  was  only  by  entreaty  or 
requeft  e.  In  our  law,  a  ufe  might  be  ranked  under  the 
rights  of  the  fecond  kind ;  being  a  confidence  repofed  in 
another  who  was  tenant  of  the  land,  or  terre-tenant ,  that  he 
fhould  difpofe  of  the  land  according  to  the  intentions  oicejluy 
que  ufe,  or  him  to  whofe  ufe  it  was  granted,  and  fuffer  him 
to  take  the  profits f.  As,  if  a  feoffment  was  made  to  A.  and 
his  heirs,  to  the  ufe  of  (or  in  truft  for)  B.  and  his  heirs  j 
here  at  the  common  law  A.  the  terre-tenant  had  the  legal 
property  and  poffeflion  of  the  land,  but  B.  the  cefluy  que  ufe 
was  in  confeience  and  equity  to  have  the  profits  and  difpofal 
of  it. 

This  notion  was  tranfplanted  into  England  from  the  civil 
law,  about  the  clofe  of  the  reign  of  Edward  III. g,  by  means 
of  the  foreign  ecclefiaftics ;  who  introduced  it  to  evade  the 
ftatutes  of  mortmain,  by  obtaining  grants  of  lands,  not  to 

c  Ff.  7.  1.  1.  f  Plowd.  .352. 

d   Inf.  2.  tit.  23.  E  Stat.50Ed.v.III.  C.  6.    I     Ric.II. 

e  Ff  43.  26. 1.  Bacon  on  Ui'es,  8vo.  e.  9.     1  Rep.  139. 
3c6. 

their 
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their  religious  houfes  dire&ly,  but  to  the  ufe  of  the  religious 
houfes  h  :  which  the  clerical  chancellors  of  thofe  times  held 
to  be  fdei-commijfa,  and  binding  in  confcience  ;  and  there- 
fore affumed  the  jurifdidtion  which  Auguftus  had  vefted  in 
his  praetor,  of  compelling  the  execution  of  fuchtrufts  in  the 
court  of  chancery.  And,  as  it  was  mod  eafy  to  obtain  fuch 
grants  from  dying  perfons,  a  maxim  was  eftablifhed,  that 
though  by  law  the  lands  themfelves  were  not  devifable,  yet 
if  a  teftator  had  enfeoffed  another  to  his  own  ufe,  and  fo 
was  poffeffed  of  the  ufe  only,  fuch  ufe  was  devifable  by  [  329  ] 
will.  But  we  have  feen '  how  this  evafion  was  crufhed  in 
it's  infancy,  by  ftatute  15  Ric.  II.  c.  5.,  with  refpeft  to  reli- 
gious houfes. 

Yet,  the  idea  being  once  introduced,  however  fraudu- 
lently, it  afterwards  continued  to  be  often  innocently,  and 
fometimes  very  laudably,  applied  to  a  number  of  civil  pur- 
pofes  :  particularly  as  it  removed  the  reftraint  of  alienations 
by  will,  and  permitted  the  owner  of  lands  in  his  lifetime  to 
make  various  defignations  of  their  profits,  as  prudence,  or 
juftice,  or  family  convenience,  might  from  time  to  time  re- 
quire. Till  at  length,  during  our  long  wars  in  France  and 
the  fubfequent  civil  commotions  between  the  houfes  of 
York  and  Lancafter,  ufes  grew  almoft  univerfal ;  through  the 
defire  that  men  had  (when  their  lives  were  continually  in 
hazard)  of  providing  for  their  children  by  will,  and  of 
fecuring  their  eftates  from  forfeitures ;  when  each  of  the 
contending  parties,  as  they  became  uppermoft,  alternately 
attainted  the  other.  Wherefore,  about  the  reign  of  Edw.  IV. 
(before  whofe  time,  lord  Bacon  remarks k,  there  are  not 
fix  cafes  to  be  found  relating  to  the  do&rine  of  ufes,)  the 
courts  of  equity  began  to  reduce  them  to  fomething  of  a 
regular  fyftem. 

Originally  it  was  held  that  the  chancery  could  give  no 
relief,  but  againft  the  very  perfon  himfelf  intruded  for  cejluy 

h  See  page  271.  *■  On  Ufes,  313. 

'   pag.  ZJZ. 

D  d  3  que 


329  The  Rights  Book  II. 

que  ufe,  and  not  againft  his  heir  or  alienee.  This  was  al- 
tered in  the  reign  of  Henry  VI.  with  refpeft  to  the  heir ' ; 
and  afterwards  the  fame  rule,  by  a  parity  of  reafon,  was 
extended  to  fuch  alienees  as  had  purchafed  either  without  a 
valuable  confideration,  or  with  an  exprefs  notice  of  the  ufe  m. 
But  a  purchafor  for  a  valuable  confideration,  without  notice, 
might  hold  the  land  discharged  of  any  truft  or  confidence. 
And  alfo  it  was  held,  that  neither  the  king  nor  queen,  on 
[  33°  J  account  of  their  dignity  royal",  nor  any  corporation  aggre- 
gate, on  account  of  it's  limited  capacity  o,  could  be  feifcd  to 
any  ufe  but  their  own ;  that  is,  they  might  hold  the  lands, 
but  were  not  compellable  to  execute  the  truft.  And,  if  the 
feoffee  to  ufes  died  without  heir,  or  committed  a  forfeiture 
or  married,  neither  the  lord  who  entered  for  his  efcheat  or 
forfeiture,  nor  the  hufband  who  retained  the  poffeffion  as 
tenant  by  the  curtefy,  nor  the  wife  to  whom  dower  was 
affigned,  were  liable  to  perform  the  ufe p :  becaufe  they 
were  not  parties  to  the  truft,  but  came  in  by  a£t  of  law ; 
though  doubtlefs  their  title  in  reafon  was  no  better  than 
that  of  the  heir. 

On  the  other  hand  the  ufe  itfelf,  or  intereft  of  ceftuy  que 
ufe,  was  learnedly  refined  upon  with  many  elaborate  diftinc- 
tions.  And,  1.  It  was  held  that  nothing  could  be  granted 
to  a  ufe,  whereof  the  ufe  is  infeparable  from  the  poffeffion  ; 
as  annuities,  ways,  commons,  and  authorities,  quae  ipfo  ufu 
confumuntur^'.  or  whereof  the  feifin  could  not  be  inftantly 
given r.  2.  A  ufe  could  not  be  raifed  without  a  fufficient 
confideration.  For  where  a  man  makes  a  feoffment  to  an- 
other, without  any  confideration,  equity  prefumes  that  he 
meant  it  to  the  ufe  of  himfelf  %  unlefs  he  exprefs'y  declares 
it  to  be  to  the  ufe  of  another,  and  then  nothing  fhall  be 

1  Keilw.  42.  Year-book,  22  Edw.  °  Bro.  Air.  tit.  Feoffm.  al  vfes,  40. 
IV.  6.  Bacon,  347. 

m  Keilw.  46.    Bacon  on  Ufes,  312.  p  i  Rep.  122. 

0  T'o.  Air.  tit.   Feoffm.  al  vfes,  31.  1   I  Jon.  127. 

Bacon  of  Ufes,  346,  347.  r  Cro.  Eliz.  401. 

s  See  page  296. 
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prefumed  contrary  to  his  own  expreffions '.  But  if  either 
a  good  or  a  valuable  confederation  appears,  equity  will  im- 
mediately raife  a  ufe  correfpondent  to  fuch  confideration  u. 
3.  Ufes  were  defcendible  according  to  the  rules  of  the 
common  law,  in  the  cafe  of  inheritances  in  poffeffion  w  ;  for 
in  this  and  many  other  refpe£ts  aequitas  fequitiir  legem,  and 
cannot  eftablifh  a  different  rule  of  property  from  that  which 
the  law  has  eftablifhed.  4.  Ufes  might  be  affigned  by 
fecret  deeds  between  the  parties  x,  or  be  devifed  by  lafl  will 
and  teftamenty;  for,  as  the  legal  eftate  in  the  foil  was  not  [  331  ] 
transferred  by  thefe  tranfattions,  no  livery  of  feifin  was 
neceffary  ;  and,  as  the  intention  of  the  parties  was  the  leading 
principle  in  this  fpecies  of  property,  any  inftrument  declar- 
ing that  intention  was  allowed  to  be  binding  in  equity.  But 
cejluy  que  ufe  could  not  at  common  law  aliene  the  legal  inte- 
reft  of  the  lands,  without  the  concurrence  of  his  feoffee  z  ; 
to  whom  he  was  accounted  by  law  to  be  only  tenant  at 
fufferance3.  5.  Ufes  were  not  liable  to  any  of  the  feodal 
burthens ;  and  particularly  did  not  efcheat  for  felony  or  other 
defe£t  of  blood  ;  for  efcheats,  isfc.  are  the  confequence  of 
tenure,  and  ufes  are  held  of  nobody  :  but  the  land  itfelf  was 
liable  to  efcheat,  whenever  the  blood  of  the  feoffee  to  ufes 
was  extinguifhed  by  crime  or  by  defecSt ;  and  the  lord  (as 
was  before  obferved)  might  hold  it  difcharged  of  the  ufe  b. 
6.  No  wife  could  be  endowed,  or  hufband  have  his  curtefy, 
of  a  ufe c :  for  no  truft  was  declared  for  their  benefit,  at  the 
original  grant  of  the  eftate.  And  therefore  it  became  cuf- 
tomary,  when  mofl  eflates  were  put  in  ufe,  to  fettle  before 
marriage  fome  joint  eftate  to  the  ufe  of  the  hufband  and 
wife  for  their  lives ;  which  was  the  original  of  modern 
jointures'1.  7.  A  ufe  could  not  be  extended  by  writ  of 
elegit,  or  other  legal  procefs,  for  the  debts  of  cejluy  que  ufe e. 

1  1  And.  37.  a  Bro.  Abr.ibid..Z$, 
u  Moor.  684.                                                b  Jenk.  190. 

w  a  Roll.  Ahr.  780.  c  4  Rep.  1.     2  And.  75. 

x  Bacon  of  Ufes,  312.  d  see  rag.  137. 

y  Hid.  308.  e  Bro.  Air.  tit.  executions,  90.* 

2  Stat.  1  Ric. III.  C.I. 

D  d  4  For, 
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For,  being  merely  a  creature  of  equity,  the  common  law, 
which  looked  no  farther  than  to  the  perfon  actually  feifed  of 
the  land,  could  award  no  procefs  againft  it. 

It  is  impracticable,  upon  our  prcfent  plan,  to  purfue  the 
doclrine  of  ufes  through  all  the  refinements  and  niceties 
which  the  ingenuity  of  the  times  (abounding  in  fubtile  dif- 
quifitions)  deduced  from  this  child  of  the  imagination  ;  when 
once  a  departure  was  permitted  from  the  plain  fimple  rules  of 
property  eftablifhed  by  the  antient  law.  Thefe  principal  out- 
lines will  be  fully  fufficient  to  fhew  the  ground  of  lord  Bacon's 
complaint f,  that  this  courfe  of  proceeding  "  was  turned  to 
"  deceive  many  of  their  juft  and  reafonable  rights.  A  man, 
"  that  had  caufe  to  fue  for  land,  knew  not  againft  whom  to 
[332  ]  "  bring  his  action,  or  who  was  the  owner  of  it.  The  wife 
u  was  defrauded  of  her  thirds  ;  the  hufband  of  his  curtefy  j 
"  the  lord  of  his  wardfhip,  relief,  heriot,  and  efcheat ;  the 
"  creditor  of  his  extent  for  debt ;  and  the  poor  tenant  of  his 
"  leafe."  To  remedy  thefe  inconveniences  abundance  of 
ftatutes  were  provided,  which  made  the  lands  liable  to  be 
extended  by  the  creditors  of  cejluy  que  ufe  %,  allowed  actions 
for  the  freehold  to  be  brought  againft  him  if  in  the  aclual 
pernancy  or  enjoyment  of  the  profits  h;  made  him  liable  to 
anions  of  waif  e ' ;  eftablifhed  his  conveyances  and  leafes 
made  without  the  concurrence  of  his  feoffees  k ;  and  gave 
the  lord  the  wardfhip  of  his  heir,  with  certain  other  feodal 
perquifites  l. 

These  provifions  all  tended  to  confider  cejluy  que  ufe  as 
the  real  owner  of  the  eftate ;  and  at  length  that  idea  was 
carried  into  full  effect  by  the  flatute  27Hen.VIIf.  c.  10. 
which  is  ufually  called  the  Jlatute  of  ufes,  or,  in  conveyances 
and  pleadings,  the  ftatute  for  transferring  ufes  into  poffejjion, 

f  Ufe  of  the  law,  153.  •  Stat.  11  Hen.  VI.  c.  5. 

«  Stat.  50E1IW.  IIF.    c.  6.    2Ric.II.  k  Stat.  1  Ric.IU.  c.  i. 

fefl".  a.  c.  3.     19  Hen.  VII.  c.  15.  '  Stat.  4  Hen.  VII.  c.  17.     19  Hen. 

h  Stat.  1  Ric.  II.    r.  9.     4  Hen.  IV.  VII.  c.  15. 
c.7.  c.  15.     ii Her.  VI.  c.  3.    1  Hen. 
VII,  c.  I, 

The 
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The  hint  feems  to  have  been  derived  from  what  was  done 
at  the  acceflion  of  king  Richard  III. ;  who,  having,  when 
duke  of  Gloucefter,  been  frequently  made  a  feoffee  to  ufes, 
would  upon  the  affumption  of  the  crown  (as  the  law  was  then 
understood)  have  been  entitled  to  hold  the  lands  difcharged 
of  the  ufe.     But  to  obviate  fo  notorious    an    injuftice,  an 
a£l  of  parliament  was  immediately  paffed  m,  which  ordained, 
that  where    he    had    been    fo  enfeoffed  jointly  with  other 
perfons,  the  land  fhould  veft  in  the  other  feoffees,  as  if  he 
had  never  been  named  ;  and   that,    where  he  flood  folely 
enfeoffed,  the  eftate  itfelf  fhould  veft  in  cejluy  que  ufe  in  like 
manner  as  he  had  the  ufe.    And  fo  the  flat,  of  Henry  VIII., 
after    reciting    the    various     inconveniences     before-men- 
tioned,   and    many  others,    enacts,    that  "  when    any    per- 
«  fon  (hall  be  feifed  of  lands,   SsV.  to  the  ufe,  confidence, 
«  or  truft  of  any  other  perfon  or  body  politic,  the  perfon  or  f  000  "I 
(f  corporation    entitled    to   the    ufe   in    fee-fimple,  fee-tail, 
"  for    life,  or  years,  or  otherwife,  fhall    from  thenceforth 
"  (land  and  be  feifed  or  pofleffed  of  the  land,  &c  of  and 
«  in    the    like    eflates    as    they  have  in  the  ufe,    truft,  or 
"  confidence  ;  and  that  the  eftate  of  the  perfon  fo  feifed  to 
"  ufes  fhall  be  deemed  to  be  in  him  or  them  that  have  the 
«  ufe,  in  fuch  quality,  manner,  form,  and  condition,  as  they 
"  had  before  in  the  ufe."     The  flatute  thus  executes  the  ufe, 
as  our  lawyers  term  it ;  that  is,  it  conveys  the  poffeflion  to 
the  ufe,  and  transfers  the  ufe  into  poffeflion ;  thereby  making 
cefluy  que  ufe  complete  owner  of  the  lands  and  tenements,  as 
well  at  law  as  in  equity. 

The  flatute  having  thus  not  abolifhed  the  conveyance  to 
ufes,  but  only  annihilated  the  intervening  eftate  of  the  feoffee, 
and  turned  the  intereft  of  cejluy  que  ufe  into  a  legal  inftead  of 
an  equitable  owncrfhip  ;  the  courts  of  common  law  began  to 
take  cognizance  of  ufes,  inftead  of  fending  the  party  to  feek 
his  relief  in  chancery.  And,  confidering  them  now  as  merely 
a  mode  of  conveyance,  very  many  of  the  rules  before  efla- 

m  1  Ric  HI,  c.  5. 

blifhed 
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blifhed  in  equity  were  adopted  with  improvements  by  the 
judges  of  the  common  law.  The  fame  perfons  only  were 
held  capable  of  being  feifed  to  a  ufe,  the  fame  confiderations 
were  necefTary  for  raifing  it,  and  it  could  only  be  raifed  of 
the  fame  hereditaments  as  formerly.  But  as  the  ftatute, 
the  inftant  it  was  raifed,  converted  it  into  an  adtual  pofTeffion 
of  the  land,  a  great  number  of  the  incidents,  that  formerly 
attended  it  in  it's  fiduciary  ftate,  were  now  at  an  end.  The 
land  could  not  efcheat  or  be  forfeited  by  the  act  or  defetl  of 
the  feoffee,  nor  be  aliened  to  any  purchafor  difcharged  of  the 
ufe,  nor  be  liable  to  dower  or  curtefy  on  account  of  the  feifin 
of  fuch  feoffee  ;  becaufe  the  legal  eftate  never  refts  in  him  for 
a  moment,  but  is  inftantaneoufly  transferred  to  cejluy  que  ufe 
as  foon  as  the  ufe  is  declared.  And,  as  the  ufe  and  the  land 
were  now  convertible  terms,  they  became  liable  to  dower, 
curtefy,  and  efcheat,  in  confequence  of  the  feifin  of  cejiuy  que 
ufe,  who  was  now  become  the  terre-tenant  alfo ;  and  they 
likewife  were  no  longer  devifable  by  will. 

[  334  3  The  various  neceffities  of  mankind  induced  alfo  the  judges 
very  foon  to  depart  from  the  rigour  and  fimplicity  of  the 
rules  of  the  common  law,  and  to  allow  a  more  minute  and 
complex  construction  upon  conveyances  to  ufes  than  upon 
others.  Hence  it  was  adjudged,  that  the  ufe  need  not  always 
be  executed  the  inftant  the  conveyance  is  made :  but,  if  it 
cannot  take  effect  at  that  time,  the  operation  of  the  ftatute 
may  wait  till  the  ufe  fhall  arife  upon  fome  future  contin- 
gency, to  happen  within  a  reafonable  period  of  time  j  and  in 
the  meanwhile  the  antient  ufe  fhall  remain  in  the  original 
grantor:  as,  when  lands  are  conveyed  to  the  ufe  of  A.  and  B., 
after  a  marriage  fhall  be  had  between  them",  or  to  the  ufe 
of  A.  and  his  heirs  till  B.  fhall  pay  him  a  fum  of  money,  and 
then  to  the  ufe  of  B.  and  his  heirs  °.  Which  doctrine,  when 
devifes  by  will  were  again  introduced,  and  confidered  as 
equivalent  in  point  of  conftructions  to  declarations  of  ufes,  was 
alfo  adopted  in  favour  of  executory  devifes. p    But  herein  thefe, 

n  a  Roll.  Abr.  791.     Cro.  Eliz.  493.  p  See  pag.  173. 

0  Bro.  Abr.  tit,  Feoffm.  al  ufes,  30. 

which 
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which  are  called  contingent  or  fpringing  ufes,  differ  from  an 
executory  devife ;  in  that  there  muft  be  a  perfon  feifed  to  fuch 
ufes  at  the  time  when  the  contingency  happens,  elfe  they  can 
never  be  executed  by  the  ftatute  ;  and  therefore  if  the  eflate 
of  the  feoffee  to  fuch  ufe  be  deftroyed  by  alienation  or  other- 
wife,  before  the  contingency  arifes,  the  ufe  is  deftroyed  for 
everq:  whereas  by  an  executory  devife  the  freehold  itfelf  is 
transferred  to  the  future  devifee.  And,  in  both  thefe  cafes, 
a  fee  may  be  limited  to  take  effe£l  after  a  fee r ;  becaufe, 
though  that  was  forbidden  by  the  common  law  in  favour  of 
the  lord's  efcheat,  yet  when  the  legal  eftate  was  not  ex- 
tended beyond  one  fee-fimple,  fuch  fubfequent  ufes  (after  a 
ufe  in  fee)  were  before  the  ftatute  permitted  to  be  limited  in 
equity  •,  and  then  the  ftatute  executed  the  legal  eftate  in  the 
fame  manner  as  the  ufe  before  fubfifted.  It  was  alfo  held, 
that  a  ufe,  though  executed,  may  change  from  one  to  another 
by  circumftances  ex pojl  faclo s ;  as,  if  A.  makes  a  feoffment  [  335  ] 
to  the  ufe  of  his  intended  wife  and  her  eldeft  fon  for  their 
lives,  upon  the  marriage  the  wife  takes  the  whole  ufe  in  feve- 
ralty  •,  and  upon  the  birth  of  a  fon,  the  ufe  is  executed  jointly 
in  them  both1.  This  is  fometimes  called  zfecondary,  fome- 
times  zfiifting  ufe.  And,  whenever  the  ufe  limited  by  the 
deed  expires,  or  cannot  veft,  it  returns  back  to  him  who 
raifed  it,  after  fuch  expiration,  or  during  fuch  impoflibility, 
and  is  ftyled  a  refulting  ufe.  As,  if  a  man  makes  a  feoffment 
to  the  ufe  of  his  intended  wife  for  life,  with  remainder  to  the 
ufe  of  her  firft-born  fon  in  tail ;  here,  till  he  marries,  the  ufe 
refults  back  to  himfelf ;  after  marriage,  it  is  executed  in  the 
wife  for  life :  and,  if  fhe  dies  without  iffue,  the  whole  refults 
back  to  him  in  fee  u.  It  was  likewife  held,  that  the  ufes  ori- 
ginally declared  may  be  revoked  at  any  future  time,  and  new 
ufes  be  declared  of  the  land,  provided  the  grantor  referved  to 
himfelf  fuch  a  power  at  the  creation  of  the  eftate  ;  whereas 
the  utmoft  that  the  common  law  would  allow,  was  a  deed  of 
defeazance  coeval  with  the  grant  itfelf,  and  therefore  efteemed 

9  1  Rep.  134.  138.     Cro.  Eliz.  439.        r  Bacon  of  Ufes,  351. 

r  Pollexf.  78.     10  Mod.  423.  «  Ibid.  350.     1  Rep.  izo. 

s  Bro.  Abr.  tit,  Feoffm.  al  ufes,  30. 
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a  part  of  it,  upon  events  fpecially  mentioned w.  And,  in 
cafe  of  fuch  a  revocation,  the  old  ufes  were  held  inftantly  to 
ceafe,  and  the  new  ones  to  become  executed  in  their  ftead  x. 
And  this  was  permitted,  partly  to  indulge  the  convenience, 
and  partly  the  caprice  of  mankind ;  who  (as  lord  Bacon  ob- 
serves y)  have  always  affected  to  have  the  difpofition  of  their 
property  revocable  in  their  own  time,  and  irrevocable  ever 
afterwards. 

By  this  equitable  train  of  decifions  in  the  courts  of  law, 
the  power  of  the  court  of  chancery  over  landed  property  was 
greatly  curtailed  and  diminiihed.  But  one  or  two  technical 
fcruples,  which  the  judges  found  it  hard  to  get  over,  reftored 
it  with  tenfold  increafe.  They  held,  in  the  firft  place,  that 
l(  no  ufe  could  be  limited  on  a  ufe z }"  and  that  when  a 
man  bargains  and  fells  his  land  for  money,  which  raifes  a 
ufe  by  implication  to  the  bargainee,  the  limitation  of  a 
farther  ufe  to  another  perfon  is  repugnant,  and  therefore 
[  336  ]  void  a.  And  therefore  on  a  feoffment  to  A.  and  his  heirs,  to 
the  ufe  of  B.  and  his  heirs,  in  truft  for  C.  and  his  heirs,  they 
held  that  the  ftatute  executed  only  the  firft  ufe,  and  that  the 
fecond  was  a  mere  nullity:  not  adverting,  that  the  inftant  the 
firft  ufe  was  executed  in  B.,  he  became  feifed  to  the  ufe  of  C, 
which  fecond  ufe  the  ftatute  might  as  well  be  permitted  to 
execute  as  it  did  the  firft ;  and  fo  the  legal  eftate  might  be 
inftantaneoufly  tranfmitted  down  through  a  hundred  ufes 
upon  ufes,  till  finally  executed  in  the  laft  ceftny  que  ufe  (11). 
Again ;  as  the  ftatute  mentions  only  fuch  perfons  as  were 

w  See  pag.  327.  z  Dyer,  155. 

*  Co.  Litt.  237.  a  1   And.  37.  136. 

7  On  Ufes,  316. 


(11)  It  is  the  practice  to  introduce  only  the  names  of  the  truftee 
and  the  cejlul  que  irujl ;  the  eftate  being  conveyed  to  A.  and  his 
heirs,  to  the  ufe  of  A.  and  his  heirs,  in  truft  for  B.  and  his  heirs  ; 
and  thus  this  important  ftatute  has  been  effectually  repealed  by  the 
repetition  of  haJf  a  dozen  words. 

feifed 
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felfed  to  the  ufe  of  others,  this  was  held  not  to  extend  to  terms 
of  years,  or  other  chattel  interefts,  whereof  the  termor  is  not 
feifed,  but  only  poJefedb ;  and  therefore,  if  a  term  of  one 
thoufand  years  be  limited  to  A.,  to  the  ufe  of  (or  in  truft 
for)  B.,the  ftatute  does  not  execute  this  ufe,  but  leaves  it  as 
at  common  law  c.  And  laftly,  (by  more  modern  refolutions,) 
where  lands  are  given  to  one  and  his  heirs,  in  truft  to  receive 
and  pay  over  the  profits  to  another,  this  ufe  is  not  executed 
by  the  ftatute ;  for  the  land  mull  remain  in  the  truftee  to 
enable  him  to  perform  the  truft  d  (12). 

Of  the  two  more  antient  diftin&ions  the  courts  of  equity 
quickly  availed  themfelves.  In  the  firft  cafe  it  was  evident, 
that  B.  was  never  intended  by  the  parties  to  have  any  benefi- 
cial intereft  ;  and,  in  the  fecond,  the  cejluy  que  ufe  of  the  term 
was  exprefsly  driven  into  the  court  of  chancery  to  feek  his 
remedy :  and  therefore  that  court  determined,  that  though 

6  Bacon  law  of  Ufes,  335.     Jenk.  244.  d  1  Eq.  Caf.  Abr.  383,384. 

c  Poph.  76.     Dyer,  369. 


(12)  I  mould  be  inclined  to  think  that  the  cafe  as  exprefled  by 
the  learned  judge  would  be  conftrued  an  ufe  executed  by  the  ftatute. 
In  the  authority  referred  to  in  1  Eq.  Ca.Abr.  383.  the  truftees  were 
firft  to  pay  legacies  and  annuities,  and  then  to  pay  over  the  furplus 
to  a  married  woman  for  her  feparate  ufe.  To  prevent  a  truft  from 
being  executed  by  the  ftatute  in  cafes  of  this  kind,  it  feems  necef- 
fary  that  the  truftees  mould  have  fome  control  and  difcretion  in  the 
application  of  the  profits  of  the  eftate,  as  to  make  repairs,  or  to 
provide  for  the  maintenance  of  the  ceflu'i  que  trujl.  1  Bro.  75. 
2  T.  R.  444.  Where  there  is  no  fuch  fpecial  circumftance  in  the 
grant,  it  appears  to  be  equivalent  to  a  direction  to  the  truftees  to 
permit  the  cefiu'i  que  truft  to  take  the  profits  of  the  eftate,  which  is 
fully  eftablifhed  to  be  an  ufe  executed.      1  Eq.  Ca.  Air.  383. 

But  if  it  is  to  permit  a  married  woman  to  take  the  rents  and  pro- 
fits for  her  feparate  ufe,  the  legal  eftate  will  be  veiled  in  the 
truftees  in  order  to  prevent  the  hulband  from  receiving  them  fub- 
jeft  to  no  control.     7  !T.  R.  652. 

thefe 
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thefe  were  not  ufes  which  the  ftatute  could  execute,  yet  ftill 
they  were  trujls  in  equity,  which  in  confcience  ought  to  be 
performed  e.  To  this  the  reafon  of  mankind  aflented,  and  the 
doctrine  of  ufes  was  revived,  under  the  denomination  of 
trujls ;  and  thus,  by  this  ftrict  conftruction  of  the  courts 
of  law,  a  ftatute  made  upon  great  deliberation,  and  intro- 
duced in  the  rnoft  folemn  manner,  has  had  little  other  effect 
than  to  make  a  flight  alteration  in  the  formal  words  of  a  con- 
veyance f . 

C  337  3  However,  the  courts  of  equity,  in  the  exercife  of  this 
new  jurifdi£lion,  have  wifely  avoided  in  a  great  degree  thofe 
mifchiefs  which  made  ufes  intolerable.  The  ftatute  of  frauds, 
29  Car.  II.  c.  3,  having  required  that  every  declaration, 
aflignment,  or  grant  of  any  truft  in  lands  or  hereditaments, 
(except  fuch  as  arife  from  implication  or  conftruction  of  law,) 
fhall  be  made  in  writing  figned  by  the  party,  or  by  his  written 
will :  the  courts  now  confider  a  truft-eftate  (either  when 
exprefsly  declared  or  refulting  by  fuch  implication)  as  equi- 
valent to  the  legal  ownerfhip,  governed  by  the  fame  rules  of 
property,  and  liable  to  every  charge  in  equity,  which  the 
other  is  fubject  to  in  law :  and  by  a  long  feries  of  uniform 
determinations,  for  now  near  a  century  paft,  with  fome  affift- 
ance  from  the  legiflature,  they  have  raifed  a  new  fyftem  of 
rational  jurifprudence,  by  which  trufts  are  made  to  an- 
fwer  in  general  all  the  beneficial  ends  of  ufes,  without 
their  inconvenience  or  frauds.  The  truftee  is  confidered  as 
merely  the  inftrument  of  conveyance,  and  can  in  no  fhape 
affect  the  eftate,  unlefs  by  alienation  for  a  valuable  confider- 
ation  to  a  purchafor  without  notice  g ;  which,  as  cejluy  que 
ufe  is  generally  in  pofTeflion  of  the  land,  is  a  thing  that  can 
rarely  happen.  The  truft  will  defcend,  may  be  aliened,  is 
liable  to  debts,  to  executions  on  judgments,  ftatutes,  and  re- 
cognizances, (by  the  exprefs  provifion  of  the  ftatute  of 
frauds,)  to  forfeiture,  to  leafes,  and  other  incumbrances,  nay, 

e  1  Hal.  P.  C.  448.  r  .^  «  a  Freem.  A3- 

f  Vau^h.  50.  Atk.  $91. 
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even  to  the  curtefy  of  the  hufband,  as  if  it  was  an  eftate  at 
law.  It  has  not  yet  indeed  been  fubje&ed  to  dower,  more 
from  a  cautious  adherence  to  fome  hafty  precedents  h,  than 
from  any  well-grounded  principle  (13).  It  hath  alfo  been 
held  not  liable  to  efcheat  to  the  lord,  in  confequence  of 
attainder  or  want  of  heirs  ' :  becaufe  the  truft  could  never 
be  intended  for  his  benefit.  But  let  us  now  return  to  the 
flatute  of  ufes. 

The  only  fervice,  as  was  before  obferved,  to  which  this 
ftatute  is  now  configned,  is  in  giving  efficacy  to  certain  new 
and  fecret  fpecies  of  conveyances  -,  introduced  in  order  to 
render  tranfactions  of  this  fort  as  private  as  poflible,  and  to 
fave  the  trouble  of  making  livery  of  feifin,  the  only  antient 
conveyance  of  corporal  freeholds  ;  the  fecurity  and  notoriety 
of  which  public  invefliture  abundantly  overpaid  the  labour 
of  going  to  the  land,  or  of  fending  an  attorney  in  one's  Head. 
But  this  now  has  given  way  to 

12.  A  twelfth  fpecies  of  conveyance,  called  a  covenant  [  338  ] 
to Jland feifed  to  ufes :  by  which  a  man,  feifed  of  lands,  cove- 

h  l  Chanc.  Rep.  254.     2  P.  Wins.  640. 

*  Hard.  494.     Burgefs  and  Wheat,  Hil.  32  Geo.  II.  in  Cane. 


(13)  It  has  been  decided,  that  when  the  legal  and  equitable 
eftates  meet  in  the  fame  perfon,  the  truft  or  equitable  eftate  is 
merged  in  the  legal  eftate  ;  as  if  a  wife  fliould  have  the  legal  eftate 
and  the  hufband  the  equitable  ;  and  if  they  have  an  only  child,  to 
whom  thefe  eftates  defcend,  and  who  die3  inteftate  without  ifhie, 
the  two  eftates  having  united,  the  defcent  will  follow  the  legal 
eftate,  and  the  eftate  will  go  to  an  heir  on  the  part  of  a  mother  : 
and  thus,  which  appears  ftrange,  the  beneficial  intereft  will  pafs 
out  of  one  family  into  another,  between  whom  there  is  no  con- 
nexion by  blood.     Doug.  741. 

Before  the  ftatute  of  ufes  there  was  neither  dower  nor  tenancy 
by  the  curtefy  of  an  ufe,  p.  331.  It  is  therefore  an  unaccountable 
inconfiftency,  that,  fince  the  ftatute,  the  hufband  fhould  have  cur- 
tefy of  a  truft  eftate,  and  that  the  wife  lhould  out  of  a  fimilar 
eftate  be  deprived  of  dower.     See  ante,  p.  132.  n.  1 1, 

nants 
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nants  in  confideration  of  blood  or  marriage  that  he  will  ftand 
feifed  of  the  fame  to  the  ufe  of  his  child,  wife,  or  kinfman ; 
for  life,  in  tail,  or  in  fee.  Here  the  flatute  executes  at  once 
the  eftate ;  for  the  party  intending  to  be  benefited,  having 
thus  acquired  the  ufe,  is  thereby  put  at  once  into  corporal 
poffeffion  of  the  land  k,  without  ever  feeing  it,  by  a  kind  of 
parliamentary  magic.  But  this  conveyance  can  only  operate, 
when  made  upon  fuch  weighty  and  interefting  confiderations 
as  thofe  of  blood  or  marriage. 

13.  A  thirteenth  fpecies  of  conveyance,  introduced 
by  this  ftatute,  is  that  of  a  bargain  and  fale  of  lands  j  which 
is  a  kind  of  real  contract,  whereby  the  bargainor  for  fome 
pecuniary  confideration  bargains  and  fells,  that  is,  con- 
tracts to  convey,  the  land  to  the  bargainee  ;  and  becomes  by 
fuch  a  bargain  a  truftee  for,  or  feifed  to  the  ufe  of,  the  bar- 
gainee :  and  then  the  ftatute  of  ufes  completes  the  purchafe1 ; 
or,  as  it  hath  been  well  exprefled  m,  the  bargain  firft  vefts  the 
ufe,  and  then  the  ftatute  vefts  the  pofleffion.  But  as  it  was 
forefeen  that  conveyances,  thus  made,  would  want  all  thofe 
benefits  of  notoriety,  which  the  old  common  law  aflurances 
were  calculated  to  give  ;  to  prevent  therefore  clandeftine  con- 
veyances of  freeholds,  it  was  enabled  in  the  fame  feffion  of 
parliament  by  ftatute  27  Hen.  VIII.  c.  16,  that  fuch  bargains 
and  fales  mould  not  enure  to  pafs  a  freehold,  unlcfs  the 
fame  be  made  by  indenture,  and  enrolled  within  fix  months 
in  one  of  the  courts  of  Weftminfter-hall,  or  with  the  cujlos 
rotulorum  of  the  county.  Clandeftine  bargains  and  fales 
of  chattel  interefts,  or  leafes  for  years,  were  thought  not 
worth  regarding,  as  fuch  interefts  were  very  precarious,  till 
about  fix  years  before  n ;  which  alfo  occafioned  them  to  be 
overlooked  in  framing  the  ftatute  of  ufes :  and  therefore 
fuch  bargains  and  fales  are  not  directed  to  be  enrolled. 
C  339  1  ^ut  now  imP0U,ikle  ifc  is  t0  fore  fee,  and  provide  againft,  all 
the  confequences  of  innovations !  This  omiffion  has  given 
rife  to 

k  Eacon,  Ufe  of  the  law,  151.  m  Cro.  Jac.  696, 

1  Hid.  150.  n  See  pag.  142. 
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14.  A  fourteenth  fpecies  of  conveyance,  viz.  by  leafe 
and  releafe ;  firfl  invented  by  ferjeant  Moore,  foon  after  the 
ftatute  of  ufes,  and  now  the  mod  common  of  any,  and  there- 
fore not  to  be  fhaken  ;  though  very  great  lawyers  (as,  par- 
ticularly, Mr.  Noy,  attorney-general  to  Charles  I.)  have  for- 
merly doubted  it's  validity  °.  It  is  thus  contrived.  A  leafe, 
or  rather  bargain  and  fale,  upon  fome  pecuniary  confider- 
ation,  for  one  year,  is  made  by  the  tenant  of  the  freehold 
to  the  lefTee  or  bargainee.  Now  this,  without  any  enrol- 
ment, makes  the  bargainor  Hand  feifed  to  the  ufe  of  the  bar- 
gainee, and  vefts  in  the  bargainee  the  ufe  of  the  term  for  a 
year  ;  and  then  the  ftatute  immediately  annexes  the poffeffion. 
He  therefore,  being  thus  in  poffeffion,  is  capable  of  receiving 
a  releafe  of  the  freehold  and  reverfion  ;  which,  we  have  feen 
before  p,  muft  be  made  to  a  tenant  in  poffeffion  :  and,  accord- 
ingly, the  next  day,  a  releafe  is  granted  to  him  q.  This  is 
held  to  fupply  the  place  of  livery  of  feifm  :  and  fo  a  convey- 
ance by  leafe  and  releafe  is  faid  to  amount  to  a  feoffment r. 

15.  To  thefe  may  be  added  deeds  to  lead  or  declare  the 
ufes  of  other  more  direct  conveyances,  as  feoffments,  fines, 
and  recoveries  ;  of  which  we  fhall  fpeak  in  the  next  chap- 
ter :  and 

16.  Deeds  of  revocation  of  ifest  hinted  at  in  a  former 
page  s,  and  founded  in  a  previous  power,  referved  at  the 
raifing  of  the  ufes  t,  to  revoke  fuch  as  were  then  declared  ; 
and  to  appoint  others  in  their  ftead,  which  is  incident  to  the 
power  of  revocation  ".  And  this  may  fuffice  for  a  fpecimen 
of  conveyances  founded  upon  the  ftatute  of  ufes :  and  will 
finifh  our  obfervations  upon  fuch  deeds  as  ferve  to  transfer 
real  property. 

Before  we  conclude,  it  will  not  be  improper  to  fubjoin  [  340  ] 
a  few  remarks  upon  fuch  deeds  as  are  ufed  not  to  convey>  but 

0  a  Mod.  252,  s  pag-335- 

p  pag.  324.  *  See  Appendix,  N°  II.  pag.  xi. 

1  See  Appendix,  N°  II.  §  1,2.  u  Co.  Litt.  237. 
'"  Co.  Litt.  270.    Cro.  Jac.  604. 
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to  charge  or  incumber,  lands,  and  to  difcharge  them  again  : 
of  which  nature  are,  obligations  or  bonds,  recognizances ,  and 
dejeazances  upon  them  both. 

I.  An  obligation,  or  bond,  is  a  deed  v  whereby  the  obligor 
obliges  himfelf,  his  heirs,  executors,  and  adminiftrators,  to 
pay  a  certain  fum  of  money  to  another  at  a  day  appointed. 
If  this  be  all,  the  bond  is  called  a  fingle  one,  Jimp/ex  obligatio  : 
but  there  is  generally  a  condition  added,  that  if  the  obligor 
does  fome  particular  a6t,  the  obligation  fhall  be  void,  or  elfe 
fhall  remain  in  full  force  :  as  payment  of  rent  ;  performance 
of  covenants  in  a  deed  ;  or  repayment  of  a  principal  fum  of 
money  borrowed  of  the  obligee,  with  intereil,  which  prin- 
cipal fum  is  ufually  one-half  of  the  penal  fum  fpecified  in 
the  bond.  In  cafe  this  condition  is  not  performed,  the  bond 
becomes  forfeited,  or  abfolute  at  law,  and  charges  the  obli- 
gor, while  living  ;  and  after  his  death  the  obligation  defcends 
upon  his  heir,  who  (on  defect  of  perfonal  aflets)  is  bound 
to  difcharge  it,  provided  he  has  real  afTets  by  defcent  as  a 
recompence.  So  that  it  may  be  called,  though  not  a  direcl, 
yet  a  collateral,  charge  upon  the  lands  (14).  How  it  affects 
the  perfonal  property  of  the  obligor  will  be  more  properly 
confidered  hereafter. 

If  the  condition  of  a  bond  be  impomble  at  the  time  of 
making  it,  or  be  to  do  a  thing  contrary  to  fome  rule  of  law 

v  See  Appendix,  N°  III.  pag.xiii. 

(14)  If  in  a  bond  the  obligor  hinds  himfelf,  without  adding  his 
heirs,  executors,  and  adminiflrators,  the  executors  and  adminiftrators 
are  bound,  but  not  the  heir.  Shep.  Touch.  369.  A  bond  does 
not  feem  properly  to  be  called  an  incumbrance  upon  land  ;  for  it 
does  not  follow  the  land  like  a  recognizance  and  a  judgment ;  and 
even  if  the  heir  at  law  alienes  the  land,  the  obligee  in  the  bond, 
by  which  the  heir  is  bound,  can  have  his  remedy  only  againft  the 
perfon  of  the  heir  to  the  amount  of  the  value  of  the  land  ;  but  he 
cannot  follow  it  when  it  is  in  the  poflefiion  of  a  bondjide  purchafor. 
Bull  N.  P.  175. 

10  that 
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that  is  merely  pofitive,  or  be  uncertain,  or  infenfible,  the 
condition  alone  is  void,  and  the  bond  {hall  {land  fingle,  and 
unconditional  ;  for  it  is  the  folly  of  the  obligor  to  enter  into 
fuch  an  obligation,  from  which  he  can  never  be  releafed.  If 
it  be  to  do  a  thing  that  is  malum  in  fe,  the  obligation  itfelf  is 
void  :  for  the  whole  is  an  unlawful  contract,  and  the  obligee 
(hall  take  no  advantage  from  fuch  a  tranfattion  ( 15).  And  if 
the  condition  be  poffible  at  the  time  of  making  it,  and  after- 
wards becomes  impoflible  by  the  act  of  God,  the  act  of  law, 
or  the  act  of  the  obligee  himfelf,  there  the  penalty  of  the  ob- 
ligation is  faved  ;  for  no  prudence  or  forefight  of  the  obligor 
could  guard  againft  fuch  a  contingency  w.  On  the  forfeiture 
of  a  bond,  or  it's  becoming  fingle,  the  whole  penalty  was 
formerly  recoverable  at  law :  but  here  the  courts  of  equity 
interpofed,  and  would  not  permit  a  man  to  take  more  than 

w  Co.  Litt.206. 

(  15 )  And  if  the  bond  be  fimply  conditioned  for  the  payment  of 
money,  yet  if  it  was  in  fact  given  upon  a  turpis  contractus,  a  con- 
tract either  illegal  or  immoral,  it  has  been  determined,  that  the 
turpitude  of  the  tranfaction  may  be  pleaded  in  bar  to  an  action 
upon  the  bond  in  a  court  of  law.  2  IVilf.  347.  But  it  is  the  com- 
mon practice  to  apply  to  a  court  of  equity  for  an  injunction  to 
fuch  actions.  Where  bonds  have  been  given  in  confideration  of 
fedudtion  and  incontinence,  a  diftinction  has  been  made  between 
bonds  given  for  future  cohabitation,  which,  being  for  a  clear  im- 
moral confideration,  are  void  (3  Burr.  1568.),  and  thofe  which 
are  given  as  a  compenfation  (the  premium  pudoris)  for  the  injury 
done  to  a  woman  by  her  feducer,  which,  in  general,  are  good. 
2  P.  Wms.  432.  2.  W'tlf.  339.  Yet  in  one  cafe,  where  a  young 
woman  had  been  feduced  by  a  married  man,  and  had  occafioned  a 
feparation  between  him  and  his  wife,  lord  Hardwicke  held  that 
{he  was  too  criminal  to  derive  any  benefit  from  fuch  a  bond. 
2  Vef.  1 60.      Fonbl.  Tr.  of  Eq.  2 1 6. 

But  bonds  and  annuities  given  even  to  a  proftitute  are  held  to 
be  valid,  unlefs  it  appears  upon  the  face  of  the  inftrument,  or  can 
be  clearly  proved,  that  they  were  a  ftipulation  for  future  inter - 
courfe,  or  that  the  confideration  was  a  continuation  of  the  con- 
nexion.    5  Vef.  jun.  286, 
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in  confidence  he  ought ;  viz.  his  principal,  intereft,  and  ex- 
penfes,  in  cafe  the  forfeiture  accrued  by  non-payment  of 
money  borrowed  ;  the  damages  fuftained,  upon  non-perform- 
ance of  covenants  and  the  like.  And  the  like  practice  having 
gained  fo'me  footing  in  the  courts  of  law  *,  the  ftatute  4  &  5 
Ann.  c.  16.  at  length  enacted,  in  the  fame  fpirit  of  equity, 
that,  in  cafe  of  a  bond  conditioned  for  the  payment  of  money, 
the  payment  or  tender  of  the  principal  fum  due,  with  intereft 
and  cods,  even  though  the  bond  be  forfeited  and  a  fuit  com 
menced  thereon,  mail  be  a  full  fatisfaction  and  difcharge(i6). 

2.  A  recognizance  is  an  obligation  of  record,  which  a  man 
enters  into  before  fome  court  of  record  or  magiftrate  duly 
authorized  *,  with  condition  to'  do  fome  particular  act  j  as  to 
appear  at  the  afllfes,  to  keep  the  peace,  to  pay  a  debt,  or  the 
like.  It  is  in  mod  refpects  like  another  bond :  the  difference 
being  chiefly  this  :  that  the  bond  is  the  creation  of  a  frefh 
debt  or  obligation  cle  novo,  the  recognizance  is  an  acknow- 
ledgment of  a  former  debt  upon  record  ;  the  form  whereof  is, 
"  that  A.  B.  doth  acknowledge  to  owe  to  our  lord  the  king,  to 
"  the  plaintiff,  to  C.  D.  or  the  like,  the  fum  of  ten  pounds," 
which  condition  to  be  void  on  performance  of  the  thing  ftipu- 
lated  :  in  which  cafe  the  king,  the  plaintiff,  C.  D.  &c.  is 
called  the  recognizee,  "  is  cui  cognofcitur  ;"  as  he  that  enters 
into  the  recognizance  is  called  the  cognizor,  "  is  qui  cog- 
nofcit."  This,  being  either  certified  to  or  taken  by  the  offi- 
cer of  fome  court,  is  witneffed  only  by  the  record  of  that 

x   2  Keb.  553.  555.       Salk.  596,597.  y   Brc  Abr.  tit.  recognizance,  24. 

6  Mod. II.  60.  IOI. 


(16)  Intereft  beyond  the  penalty  of  a  bond  may  be  recovered 
in  a  court  of  law  in  the  fhape  of  damages.  2  T.  R.  388.  But 
it  cannot  be  allowed  beyond  the  penalty  in  a  court  of  equity. 
3  Bro.  489.      2  Vef.  jun.  7 1 8. 

But  the  court  would  not  relieve  a  plaintiff,  the  obligor,  if  the 
amount  of  the  intereft  beyond  the  penalty  of  the  bond  was  occa- 
fioned  by  his  own  delay.     6  Vef.  jun.  92. 

court, 
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court,  and  not  by  the  party's  feal  :  fo  that  it  is  not  in  drift 
propriety  a  deed,  though  the  effects  of  it  are  greater  than  a 
common  obligation ;  being  allowed  a  priority  in  point  of 
payment,  and  binding  the  lands  of  the  cognizor,  from  the 
time  of  enrolment  on  record  z.  There  are  alfo  other  recog- 
nizances, of  a  private  kind,  in  nature  of  a  Jlalute  Jlaplc,  by  [  942  1 
virtue  of  the  flatute  23  Hen.  VIII.  c.  6.  which  have  been 
already  explained a,  and  fhewn  to  be  a  charge  upon  real 
property. 

3.  A  deveazance,  on  a  bond,  or  recognizance,  or 
judgment  recovered,  is  a  condition  which,  when  performed, 
defeats  or  undoes  it,  in  the  fame  manner  as  a  defeazance  of 
an  eftate  before  mentioned.  It  differs  only  from  the  common 
condition  of  a  bond,  in  that  the  one  is  always  inferted  in  the 
deed  or  bond  itfelf,  the  other  is  made  between  the  fame  par- 
ties by  a  feparate,  and  frequently  a  fubfequent  deed  b.  This, 
like  the  condition  of  a  bond,  when  performed,  discharges 
and  difincumbers  the  eftate  of  the  obligor. 

These  are  the  principal  fpecies  of  deeds  or  matter  in  pais, 
by  which  eflates  may  be  either  conveyed,  or  at  leaft  afretled. 
Among  which  the  conveyances  to  ufes  are  by  much  the  molt 
frequent  of  any  :  though  in  thefe  there  is  certainly  one  pal- 
pable defe£t,  the  want  of  fumcient  notoriety ;  fo  that  pur- 
chafors  or  creditors  cannot  know,  with  any  abfolute  certainty, 
what  the  eftate,  and  the  title  to  it,  in  reality  are,  upon  which 
they  are  to  lay  out  or  to  lend  their  money.  In  the  antient 
feodal  method  of  conveyance,  (by  giving  corporal  feifin  of 
the  lands,)  this  notoriety  was  in  fome  meafure  anfwered  ; 
but  all  the  advantages  refulting  from  thence  are  now  totally 
defeated  by  the  introduction  of  death-bed  devifes  and  fecret 
conveyances  :  and  there  has  never  been  yet  any  fuflicient 
guard  provided  againft  fraudulent  charges  and  incumbrances  ; 
fince  the  difufe  of  the  old  Saxon  cuftom  of  tran fading  all 
conveyances  at  the  county-court,  and  entering  a  memorial  of 


z  Stat.  29  Car.  II,  c.  3. 

See  pag.  161. 

b  Co.  Litt.  237. 

aSaund.  47. 

a  See  pj£.  160. 
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them  in  the  chartulary  or  leger-book  of  fome  adjacent  mo- 
naftery  c  ;  and  the  failure  of  the  general  regifler  eftablifhed 
by  king  Richard  the  firft,  for  the  ftarrs  or  mortgages  made 
[  343  3  to  Jews,  in  the  capitula  de  Judaeis,  of  which  Hoveden  has 
preferved  a  copy.  How  far  the  eftablifhment  of  a  like  ge- 
neral regifter,  for  deeds,  and  wills,  and  other  acts  affecting 
real  property,  would  remedy  this  inconvenience,  deferves  to 
be  well  confidered.  In  Scotland  every  act  and  event,  re- 
garding the  tranfmiflion  of  property,  is  regularly  entered  on 
record  d.  And  fome  of  our  own  provincial  divisions,  particu- 
larly the  extended  county  of  York,  and  the  populous  county 
of  Middlefex,  have  prevailed  with  the  legiflature  e  to  erect 
fuch  regifter  in  their  feveral  diftricts.  But,  however  plau- 
fible  thefe  provifions  may  appear  in  theory,  it  hath  been 
doubted  by  very  competent  judges,  whether  more  difputes 
have  not  arifen  in  thofe  counties  by  the  inattention  and  omif- 
fions  of  parties,  than  prevented  by  the  ufe  of  regifters  (17). 

c  Hickes  Dijfertat.  epifolar.  9.  e  Stat.  2  k  3  Ann.  c.  4.  6  Ann.  c.  35. 

d  Dalrymple  on  feodal  property,  262.     7  Ann,  c.  20.     8  Geo.  11.  c.6. 


(17)  By  the  regifter-acts,  a  regiftered  deed  fhall  be  preferred 
to  a  prior  unregiftered  deed  ;  yet  it  has  been  decreed  by  lord 
Hardwicke,  if  the  fubfequent  purchafer  by  the  regiftered  deed 
had  previous  notice  of  the  unregiftered  one,  he  fhall  not  avail 
himfelf  of  his  deed,  but  the  firft  purchafer  fhall  be  preferred. 
I  Vef.  64. 
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CHAPTER    THE    TWENTY-FIRST. 

of  ALIENATION  by  matter  01 
RECORD. 


A  SSURANCES  by  matter  of  record  are  fuch  as  do  not 
entirely  depend  on  the  act:  or  confent  of  the  parties 
themfelves  :  but  the  fanttion  of  a  court  of  record  is  called 
in  to  fubftantiate,  preferve,  and  be  a  perpetual  teftimony  of 
the  transfer  of  property  from  one  man  to  another  ;  or  of  it's 
eltablifhment,  when  already  transferred.  Of  this  nature  are, 
1.  Private  acts  of  parliament.  2.  The  king's  grants.  3.  Fines. 
4.  Common  recoveries. 

I.  Private  ails  of  parliament  are,  efpecially  of  late  years, 
become  a  very  common  mode  of  affurance.  For  it  may 
fometimes  happen,  that  by  the  ingenuity  of  fome,  and  the 
blunders  of  other  practitioners,  an  eftate  is  moft  grievoufly 
entangled  by  a  multitude  of  contingent  remainders,  refulting 
trufts,  fpringing  ufes,  executory  devifes,  and  the  like  arti- 
ficial contrivances ;  (a  confufion  unknown  to  the  fimple  con- 
veyances of  the  common  law  ;)  fo  that  it  is  out  of  the  power 
of  either  the  courts  of  law  or  equity  to  relieve  the  owner. 
Or  it  may  fometimes  happen,  that  by  the  ftrictnefs  or  omif- 
fions  of  family-fettlements,  the  tenant  of  the  eftate  is  abridged 
of  fome  reafonable  power,  (as  letting  leafes,  making  a  join- 
ture for  a  wife,  or  the  like,)  which  power  cannot  be  given 
him  by  the  ordinary  judges  either  in  common  law  or  equity. 
Or  it  may  be  neceflary,  in  fettling  an  eftate,  to  fecure  it 
againft  the  claims  of  infants  or  other  perfons  under  legal 
difabilities  ;  who  are  not  bound  by  any  judgments  or  decrees 
of  the  ordinary  courts  of  juftice.  In  thefe,  or  other  cafes  of 
the  like  kind,  the  tranfcendent  power  of  parliament  is  called  [  345  ] 
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in,  to  cut  the  Gordian  knot ;  and  by  a  particular  law,  enacted 
for  this  very  purpofe,  to  unfetter  an  eftate  •,  to  give  it's  tenant 
reafonable  powers  •,  or  to  allure  it  to  a  purchafor,  againft  the 
remote  or  latent  claims  of  infants  or  difabled  perfons,  by 
fettling  a  proper  equivalent  in  proportion  to  the  intereft  fo 
barred.  This  practice  was  carried  to  a  great  length  in  the 
year  fucceeding  the  reftoration  •,  by  fetting  afide  many  con- 
veyances alleged  to  have  been  made  by  conftraint,  or  in  order 
to  fcreen  the  eftates  from  being  forfeited  during  the  ufurp- 
ation.  And  at  laft  it  proceeded  fo  far,  that,  as  the  noble  hif- 
torian  expreffes  it  %  every  man  had  raifed  an  equity  in  his 
own  imagination,  that  he  thought  was  entitled  to  prevail 
againft  any  defcent,  teftament,  ora£t  of  law,  and  to  find  re- 
lief in  parliament :  which  occafioned  the  king  at  the  clofe  of 
the  feffion  to  remark  b,  that  the  good  old  rules  of  law  are 
the  beft  fecurity ;  and  to  wifh,  that  men  might  not  have  too 
much  caufe  to  fear,  that  the  fettlements  which  they  make  of 
their  eftate,  fhall  be  too  eafily  unfettled  when  they  are  dead, 
by  the  power  of  parliament. 

Acts  of  this  kind  are  however  at  prefent  carried  on,  in 
both  houfes,  with  great  deliberation  and  caution  ;  particu- 
larly in  the  houfe  of  lords  they  are  ufually  referred  to  two 
judges  to  examine  and  report  the  facts  alleged,  and  to  fettle 
all  technical  forms.  Nothing  alfo  is  done  without  the  con- 
fent,  exprefsly  given,  of  all  parties  in  being,  and  capable  of 
confent,  that  have  the  remqtefl;  intereft  in  the  matter:  unlefs 
fuch  confent  fhall  appear  to  be  perverfely  and  without  any 
reafon  withheld.  And,  as  was  before  hinted,  an  equivalent 
in  money  or  other  eftate  is  ufually  fettled  upon  infants,  or 
perfons  not  in  ejfey  or  not  of  capacity  to  a£t  for  themfelves, 
who  are  to  be  concluded  by  this  aft.  And  a  general  faving 
is  conftantly  added,  at  the  clofe  of  the  bill,  of  the  right  and 
intereft  of  all  perfons  whatfoever  ;  except  thofe  whofe  con- 
fent is  fo  given  or  purchafed,  and  who  are  therein  particularly 
named  :  though  it  hath  been  holden,  that,  even  if  fuch  faving 
be  omitted,  the  act  fhall  bind  none  but  the  parties  c. 

a  LordClar.  Cciuin.  162.  h  Ibid.  163.  c  Co.  138.     Godb.171.  - 
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A  law,  thus  made,  though  it  binds  all  parties  to  the 
bill,  is  yet  looked  upon  rather  as  a  private  conveyance,  than 
as  the  folemn  a£t,  of  the  legiflature.  It  is  not  therefore 
allowed  to  be  a  public,  but  a  mere  private  ftatute  ;  it  is  not 
printed  or  publiflied  among  the  other  laws  of  the  feffion ;  it 
hath  been  relieved  againft,  when  obtained  upon  fraudulent 
fuggeftionsc  ;  it  hath  been  holden  to  be  void,  if  contrary  to 
law  and  reafon  d  ;  and  no  judge  or  jury  is  bound  to  take  no- 
tice of  it,  unlefs  the  fame  be  fpecially  fet  forth  and  pleaded 
to  them.  It  remains  however  enrolled  among  the  public 
records  of  the  nation,  to  be  for  ever  preferved  as  a  perpe- 
tual tcftimony  of  the  conveyance  or  affurance  fo  made  or 
eftablifhed. 

II.  The  king's  grants  are  alfo  matter  of  public  record.  For 
as  St.  Germyn  fayse,  the  king's  excellency  is  fo  high  in  the  law, 
that  no  freehold  maybe  given  to  the  king,  norderivedfromhim, 
but  by  matter  of  record.  And  to  this  end  a  variety  of  offices  are 
erected,  communicating  in  a  regular  fubordination  one  with 
another,  through  which  all  the  king's  grants  muft  pafs,  and  be 
tranferibed,  and  enrolled  ;  that  the  fame  may  be  narrowly  in- 
fpecled  by  his  officers,  who  will  inform  him  if  any  thing  con- 
tained therein  is  improper,  or  unlawful  to  be  granted.  Thefe 
grants,  whether  of  lands,  honours,  liberties,  franchifes,  or 
ought  befides,  are  contained  in  charters,  or  letters  patent,  that 
is,  open  letters,  literae  patentes  :  fo  called  becaufe  they  are  not 
fealed  up,  but  expofed  to  open  view,  with  the  great  feal  pen- 
dant at  the  bottom  ;  and  are  ufually  directed  or  addreffed  by 
the  king  to  all  his  fubjetts  at  large.  And  therein  they  differ 
from  certain  other  letters  of  the  king,  fealed  alfo  with  his  great 
feal,  but  directed  to  particular  perfons,  and  for  particular  pur- 
pofes :  which  therefore,  not  being  proper  for  public  infpedlion, 
are  clofed  up  and  fealed  on  the  outfide,  and  are  thereupon 
called  writs  clofe,  literae  claufae,  and  are  recorded  in  the  clofe~ 
rolls,  in  the  fame  manner  as  the  others  are  in  the  patent-rolls. 

c  Richardfon  v.  Hamilton.     Cnnc.%.         d  4  Rep.  iz. 
Jan.  1733.  McKenzie  v.  Stuart.  Doni.         c  Dr.  &  Stud.b.i.  d.8. 
Proc,  13  Mar.  1754. 

Grants 
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Grants  or  letters  patent  muft  firft  pafs  by  bill:  which  is 
prepared  by  the  attorney  and  folicitor  general,  in  confequence 
C  347  1°^  a  warrant  from  the  crown ;  and  is  then  figned,  that  is, 
fubfcribed  at  the  top,  with  the  king's  own  fign  manual,  and 
fealed  with  his  privy  fignet,  which  is  always  in  the  cuftody 
of  the  principal  fecretary  of  ftate ;  and  then  fometimes  it 
immediately  paffes  under  the  great  feal,  in  which  cafe  the 
patent  is  fubfcribed  in  thefe  words,  "  per  ipfum  regent,  by  the 
"  king  himfelf  d."  Otherwife  the  courfe  is  to  carry  an  extract 
of  the  bill  to  the  keeper  of  the  privy  feal,  who  makes  out  a 
writ  or  warrant  thereupon  to  the  chancery  ;  fo  that  the  fign 
manual  is  the  warrant  to  the  privy  feal,  and  the  privy  feal  is 
the  warrant  to  the  great  feal :  and  in  this  laft  cafe  the  patent 
is  fubfcribed,  "  per  breve  de  privatofigillo,  by  writ  of  privy 
"  feale."  But  there  are  fome  grants  which  only  pafs  through 
certain  offices,  as  the  admiralty  or  treafury,  in  confequence 
of  a  fign  manual,  without  the  confirmation  of  either  the 
fignet,  the  great,  or  the  privy  feal. 

The  manner  of  granting  by  the  king  does  not  more  differ 
from  that  by  a  fubjed~t,  than  the  conflruclion  of  his  grants, 
when  made.  I.  A  grant  made  by  the  king,  atthefuit  of  the 
grantee,  fhall  be  taken  moft  beneficially  for  the  king,  and 
againfl  the  party  :  whereas  the  grant  of  a  fubjecl:  is  conftrued 
moft  ftrongly  againfl  the  grantor.  Wherefore  it  is  ufual  to 
infert  in  the  king's  grants,  that  they  are  made,  not  at  the  fuit 
of  the  grantee,  but  "  ex  fpeciali  gratia,  certa  fcientia,  et  mero 
«  motu  regis;"  and  then  they  have  a  more  liberal  conftruc"tionf. 
2.  A  fubje&'s  grant  fhall  be  conftrued  to  include  many  things, 
befide  what  are  expreffed,  if  neceffary  for  the  operation  of 
the  grant.  Therefore,  in  a  private  grant  of  the  profits  of 
land  for  one  year,  free  ingrefs,  egrefs,  and  regrefs,  to  cut 
and  carry  away  thofe  profits,  are  alfo  inclufively  granted  g  : 
and  if  a  feoffment  of  land  was  made  by  a  lord  to  his  villein, 
this  operated  as  a  manumiffionh ;  for  he  was  otherwife  unable 

«>  9  Rep.  18.  *  Co.  Litt.j6. 

•  Ibid.  %  Inft.  555.  *  Litt.  §  »o6. 

'  Finch.  L.  ioo.     lo  Rep.  Hi. 

to 
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to  hold  it.  But  the  king's  grant  {hall  not  enure  to  any  other 
intent,  than  that  which  is  precifely  expreffed  in  the  grant. 
As,  if  he  grants  land  to  an  alien,  it  operates  nothing ;  for 
fuch  grant  fhall  not  alfo  enure  to  make  him  a  denizen,  that  [  348  ] 
fo  he  may  be  capable  of  taking  by  grant'.  3.  When  it  ap- 
pears, from  the  face  of  the  grant,  that  the  king  is  miftaken, 
or  deceived,  either  in  matter  of  fadt.  or  matter  of  law,  as  in 
cafe  of  falfe  fuggeftion,  mifinformation,  ormifrecital  of  former 
grants  ;  or  if  his  own  title  to  the  thing  granted  be  different 
from  what  he  fuppofes  ;  or  if  the  grant  be  informal ;  or  if 
he  grants  an  eftate  contrary  to  the  rules  of  law :  in  any  of 
thefe  cafes  the  grant  is  abfolutely  void  k.  For  inftance;  if 
the  king  grants  lands  to  one  and  his  heirs  male,  this  is  merely 
void  :  for  it  fhall  not  be  an  eftate-tail,  becaufe  there  want 
words  of  procreation,  to  afcertain  the  body  out  of  which 
the  heirs  fhall  ifTue  :  neither  is  it  a  fee-fimple,  as  in  common 
grant  it  would  be  ;  becaufe  it  may  reafonably  be  fuppofed, 
that  the  king  meant  to  give  no  more  than  an  eftate-tail ' :  the 
grantee  is  therefore  (if  any  thing)  nothing  more  than  tenant 
at  will m.  And  to  prevent  deceits  of  the  king,  with  regard 
to  the  value  of  the  eftate  granted,  it  is  particularly  provided 
by  the  ftatute  1  Hen.  IV.  c.  6.  that  no  grant  of  his  fhall  be 
good,  unlefs,  in  the  grantee's  petition  for  them,  exprefs  men- 
tion be  made  of  the  real  value  of  the  lands. 

III.  We  are  next  to  confider  a  very  ufual  fpecies  of  af- 
furance,  which  is  alfo  of  record ;  viz.  a  fine  of  lands  and 
tenements.  In  which  it  will  be  necefTary  to  explain,  i.The 
nature  of  a  fine ;  2.  It's  feveral  kinds  g  and  3.  It's  force  and 
effeB. 

1.  A  fine  is  fometimes  faid  to  be  a  feoffment  of  record  n  : 
though  it  might  with  more  accuracy  be  called  an  acknow- 
ledgment of  a  feoffment  on  record.  By  which  is  to  be  un- 
derftood,  that  it  has  at  leaft  the  fame  force  and  effect  with  a 

*  Bro.  Abr.  tit.  Patent,  62.  Finch.  m  Bro.  Abr.  tit.  Eftates,  34.  tit.  Pa- 
L.  no.  tents,  104.    Dyer,  270.     Dav.  45. 

k  Freem.  172.  »  Co.  Liu.  50. 

T  Finch.  101 ,  102. 

feoffment, 
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feoffment,  in  the  conveying  and  afluring  of  lands :  though 
it  is  one  of  thofe  methods  of  transferring  eflates  of  freehold 
by  the  common  law,  in  which  livery  of  feifin  is  not  neceffary 
f-  349  ]  to  be  actually  given;  the  fuppofition  and  acknowledgment 
thereof  in  a  court  of  record,  however  fi&itious,  inducing  an 
equal  notoriety.  But,  more  particularly,  a  fine  may  be 
defcribed  to  be  an  amicable  compofition  or  agreement  of  a 
fuit,  either  actual  or  fictitious,  by  leave  of  the  king  or  his 
juftices :  whereby  the  lands  in  queflion  become,  or  are  ac- 
knowledged to  be,  the  right  of  one  of  the  parties  °.  In  it's 
original  it  was  founded  on  an  a&ual  fuit,  commenced  at  law 
for  recovery  of  the  poffeffion  of  land  or  other  hereditaments  ; 
and  the  poffeffion  thus  gained  by  fuch  compofition  was  found 
to  be  fo  fure  and  effectual,  that  fictitious  actions  were,  and 
continue  to  be,  every  day  commenced,  for  the  fake  of  ob- 
taining the  fame  fecurity. 

A  fine  is  fo  called  becaufe  it  puts  an  end,  not  only  to  the 
fuit  thus  commenced,  but  alfo  to  all  other  fuits  and  controver- 
fies  concerning  the  fame  matter.  Or,  as  it  is  expreffed  in 
an  ancient  record  of  parliament  p,  18  Edw.  I.  ll  Non  in  regno 
"  Angliae  providetur,  vel  eft,  aliqua  fecuritas  major  ve/fio/ennior. 
((  per  quam  aliquis  fiatum  certiorem  habere  pojjit,  neque  adjlatum 
fl  fuutn  verificandum  aliquod  folennitts  teftimonium  producere, 
"  qnam  finem  in  curia  domini  regis  levatum:  qui  quidem  finis 
fi  fie  vacatur,  eo  quod  finis  et  confummatio  omnium  placitorum 
ci  eJTe  debet,  et  hac  de  caufd  providebatur."  Fines  indeed  are 
of  equal  antiquity  with  the  firft  rudiments  of  the  law  itfelf ; 
are  fpoken  of  by  Glanvil q  and  Bradlon r  in  the  reigns  of 
Hen.  II.  and  Hen.  III.  as  things  then  well  known  and  long 
eftablifhed  ;  and  inftances  have  been  produced  of  them  even 
prior  to  the  Norman  invafion55.  So  that  the  ftatute  18  Edw.  I. 
called  modus  levandi  fines,  did  not  give  them  original,  but  only 
declared  and  regulated  the  manner  in  which  they  fhould  be 
levied  or  carried  on.     And  that  is  as  follows : 


0  Co.  Lift.  120.  r  /.  5.  t.  s.c.  28. 

p  2  Roll.  Abr.  13.  '  Plowd.  36^. 

*  /.  8.  c  1. 
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1.  The  party  to  whom  the  land  is  to  be  conveyed  or 
affured,  commences  an  a£lion  or  fult  at  law  againft  the  other, 
generally  an  action  of   covenant c,   by  fuing  out  a  writ  of  [  350  ~\ 
praecipe,  called  a  writ  of  covenant v :  the  foundation  of  which 

is  a  fuppofed  agreement  or  covenant,  that  the  one  fhall  con- 
vey the  lands  to  the  other  ;  on  the  breach  of  which  agree- 
ment the  action  is  brought.  On  this  writ  there  is  due  to 
the  king,  by  antient  prerogative,  a  primer  fine,  or  a  noble  for 
every  five  marks  of  land  fued  for ;  that  is,  one-tenth  of  the 
annual  value  u.    The  fuit  being  thus  commenced,  then  follows, 

2.  The  licentia  concordandi,  or  leave  to  agree  the  fuitw. 
For,  as  foon  as  the  action  is  brought,  the  defendant,  know- 
ing himfelf  to  be  in  the  wrong,  is  fuppofed  to  make  over- 
tures of  peace,  and  accommodation  to  the  plaintiff.  Who, 
accepting  them,  but  having,  upon  fuing  out  the  writ,  given 
pledges  to  profecute  his  fuit,  which  he  endangers  if  he  now 
deferts  it  without  licence,  he  therefore  applies  to  the  court 
for  leave  to  make  the  matter  up.  This  leave  is  readily 
granted,  but  for  it  there  is  alfo  another  fine  due  to  the  king 
by  his  prerogative,  which  is  an  ancient  revenue  of  the  crown, 
and  is  called  the  kings  filver,  or  fometimes  the pojl fine,  with 
refpect  to  the  primer  fine  before  mentioned.  And  it  is  as 
much  as  the  primer  fine,  and  half  as  much  more,  or  ten  (hil- 
lings for  every  five  marks  of  land  ;  that  is,  three-twentieths 
of  the  fuppofed  annual  value  x. 

3.  Next  comes  the  concord,  or  agreement  itfelfy,  after 
leave  obtained  from  the  court:  which  is  ufually  an  acknow- 
ledgment from  the  deforciants  (or  thofe  who  keep  the  other 


1  A  fine  may  alfo  be  levied  on  a  writ  vaflal  had  commenced  a  fuit  in  the  lord's 

of  mefne,   of   tuarrantia   chartae,  or    de  court,  he  could  not  abandon  it  without 

confuctudinibus  et  fervitiis.      (Finch.  L.  leave;  left  the  lord  fhould  be  deprived 

378.)  of  his  perquifites  for  deciding  the  caufe. 

v  See  Appendix,  No.  IV.  §  i.  (Robertfon,  Cha.  V.  i.  31.) 

u  2  Inft.  511.  *  5  Rep.  39.       2  Inft.  511.      Stat. 

w  Appendix,  No.  IV.   §   2.     In  the  32  Geo.  II.  c.  14. 

times  of  ftricl  feodal  juiildiction,  if  a  *  Appendix,  No.  IV.  §  3. 

out 
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out  of  poffeffion)  that  the  lands  in  queftion  are  the  right  of 
the  complainant.  And  from  this  acknowledgment,  or  re- 
cognition of  right,  the  party  levying  the  fine  is  called  the 
f_  351  ]  cognizor  >  and  he  to  whom  it  is  levied  the  cogniz.ee.  This  ac- 
knowledgment muft  be  made  either  openly  in  the  court  of 
common  pleas,  or  before  the  lord  chief  juftice  of  that  court ; 
or  elfe  before  one  of  the  judges  of  that  court,  or  two  or  more 
commiflioners  in  the  country,  empowered  by  a  fpecial  autho- 
rity called  a  writ  of  dedimus  potejlatem  ;  which  judges  and 
commiffioners  are  bound  by  ftatute  18  Edw.  I.  ft.  4.  to  take 
care  that  the  cognizors  be  of  full  age,  found  memory,  and 
out  of  prifon.  If  there  be  any  feme-covert  among  the  cog- 
nizors, (he  is  privately  examined  whether  fhe  does  it  willingly 
and  freely,  or  by  compulfion  of  her  hufband. 

By  thefe  a£ts  all  the  effential  parts  of  a  fine  are  completed  : 
and,  if  the  cognizor  dies  the  next  moment  after  the  fine  is 
acknowledged,  provided  it  be  fubfequeut  to  the  day  on  which 
the  writ  is  made  returnable2,  ftill  the  fine  fhall  be  carried 
on  in  all  it's  remaining  parts :  of  which  the  next  is, 

4.  The  note  of  the  finea;  which  is  only  an  abftracT:  of 
the  writ  of  covenant,  and  the  concord ;  naming  the  parties, 
the  parcels  of  land,  and  the  agreement.  This  muft  be  en- 
rolled of  record  in  the  proper  office,  by  direction  of  the 
ftatute  5  Hen.  IV.  c.  14. 

5.  The  fifth  part  is  the  foot  of  the  fine,  or  conclufion  of 
it :  which  includes  the  whole  matter,  reciting  the  parties, 
day,  year,  and  place,  and  before  whom  it  was  acknowledged 
or  levied  b.  Of  this  there  are  indentures  made,  or  engrofTed, 
at  the  chirographer's  office,  and  delivered  to  the  cognizor 
and  the  cognizee ;  ufually  beginning  thus,  "  haec  ejl  finalis 
"  concordia,  this  is  the  final  agreement,"  and  then  reciting 
the  whole  proceeding  at  length.  And  thus  the  fine  is  com- 
pletely levied  at  common  law. 

1  Comb.  71.  »  Appendix,  No.  IV.  §4.  '  Ibid.  §  5. 

By 
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By  feveral  ftatutes  ftill  more  folemnlties  are  fuperadded, 
in  order  to  render  the  fine  more  univerfally  public,  and  lefs 
liable  to  be  levied  by  fraud  or  covin.  And,  firft,  by  27  Edw.  I. 
c.  1.,  the  note  of  the  fine  lhall  be  openly  read  in  the  court  of  [  352  3 
common  pleas,  at  two  feveral  days  in  one  week,  and  during 
fuch  reading  all  pleas  fhall  ceafe.  By  5  Hen.  IV.  c.  14.  and 
23  Eliz.  c.  3.  all  the  proceedings  on  fines,  either  at  the  time 
of  acknowledgment,  or  previous  or  fubfequent  thereto,  fhall 
be  enrolled  of  record  in  the  court  of  common  pleas.  By 
1  Ric.  III.  c.  7.  confirmed  and  enforced  by  4  Hen.  VII. 
c.  24.  the  fine,  after  engroffment,  fhall  be  openly  read  and 
proclaimed  in  court  (during  which  all  pleas  fhall  ceafe)  fix- 
teen  times ;  viz.  four  times  in  the  term  in  which  it  is  made, 
and  four  times  in  each  of  the  three  fucceeding  terms  ;  which 
is  reduced  to  once  in  each  term  by  31  Eliz.  c.  2.,  and  thefe 
proclamations  are  indorfed  on  the  back  of  the  record  c.  It 
is  alfo  ena£ted  by  23  Eliz.  c.  3.,  that  the  chirographer  of 
fines  fhall  every  term  write  out  a  table  of  the  fines  levied  in 
each  county  in  that  term,  and  fhall  affix  them  in  fome  open 
part  of  the  court  of  common  pleas  all  the  next  term :  and 
fhall  alfo  deliver  the  contents  of  fuch  table  to  the  fheriff  of 
every  county,  who  fhall  at  the  next  affizes  fix  the  fame  in 
fome  open  place  in  the  court,  for  the  more  public  notoriety 
of  the  fine. 

2.  Fines,  thus  levied,  are  of  four  kinds.  1.  What  in  our 
law  French  is  called  a  fine  "  fur  cognizance  de  droit,  come  ceo 
tf  que  il  ad  defon  done ; "  or,  a  fine  upon  acknowledgment  of 
the  right  of  the  cognizee,  as  that  which  he  hath  of  the  gift 
of  the  cognizor  d.  This  is  the  beft  and  fureft  kind  of  fine  ; 
for  thereby  the  deforciant,  in  order  to  keep  his  covenant  with 
the  plaintiff,  of  conveying  to  him  the  lands  in  queftion,  and 
at  the  fame  time  to  avoid  the  formality  of  an  actual  feoff- 
ment and  livery,  acknowledges  in  court  a  former  feoffment, 
or  gift  in  poffeffion,  to  have  been  made  by  him  to  the  plain- 
tiff.    This  fine  is  therefore  faid  to  be  a  feoffment  of  record ; 

e  Appendix,  No.  IV.  §  6. 

*  This  is  that  fort,  of  which  an  example  is  given  in  the  Appendix,  Noi  IV. 

the 
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the  livery,  thus  acknowledged  in  court,  being  equivalent  to 
an  actual  livery  :  fo  that  this  affurance  is  rather  a  confeflion 
of  a  former  conveyance,  than  a  conveyance   now   originally 
made  ;  for  the  deforciant  or  cognizor  acknowledges,   cognof- 
C  353  ]  cit,  the  right  to  be  in  the  plaintiff,   or   cognizee,    as    that 
which  he  hath  de  fon  done,  of  the  proper  gift  of  himfelf,  the 
cognizor.      2.   A  fine  "fur  cognizance  de  droit  tantum,"   or 
upon  acknowledgment  of  the  right  merely  ;  not  with  the 
circumftance  of  a  preceding  gift  from  the  cognizor.     This 
is  commonly  ufed  to  pafs  a  reverficnary  intereft,  which  is  in 
the  cognizor.     For  of  fuch  reverfions  there  can  be  no  feoff- 
ment, or   donation  with  livery,  fuppofed ;  as  the  pofTeflion 
during  the  particular  eftate  belongs  to  a  third  perfon  e.     It 
is  worded  in  this  manner  ;  "  that  the  cognizor  acknowledges 
"  the  right  to  be  in  the  cognizee  ;  and  grants  for  himfelf  and 
"  his  heirs,  that  the  reverfion,  after  the  particular  eftate  de- 
"  termines,  fhall  go  to  the  cognizee  f."     3.  A  fine  "  fur  con- 
cejjit"  is  where   the  cognizor,  in  order  to  make  an  end  of 
difputes,  though  he  acknowledges   no  precedent  right,   yet 
grants  to  the  cognizee  an  eftate  de  novo,  ufually  for  life  or 
years,  by  way  of  fuppofed  compofition.     And  this  may  be 
done  referving  a  rent,  or  the  like  ;  for  it  operates  as  a  new 
grant g.     4.  A  fine  "fur  done,  grant,  et  render"   is  a  double 
fine,  comprehending  the  fine  fur  cognizance  de  droit  come  ceo, 
&c.  and  the  fine  fur  conceffit :  and  may  be  ufed  to  create  par- 
ticular limitations  of  eftate  :  whereas  the  fine  fur  cognizance 
de  droit  come  ceo,  £sV.  conveys  nothing  but  an  abfolute  eftate, 
either  of  inheritance  or  at  ieaft  of  freehold  h.     In  this  laft 
fpecies  of  fine,  the  cognizee,  after  the  right  is  acknowledged 
to  be  in  him,  grants  back  again,  or  renders  to  the  cognizor, 
or  perhaps  to  a  ftranger,  fome  other  eftate  in  the  premifes. 
But,  in  general,  the  fir  ft  fpecies  of  fine,  fur  cognizance  de  droit 
come  ceo,  £sV.  is  the  moft  ufed,  as  it  conveys  a  clean  and  abfo- 
lute freehold,  and  gives  the  cognizee  a  feifin  in  law,  without 
any  actual  livery ;  and  is  therefore  called  a  fine  executed, 
whereas  the  others  are  but  executory. 

e  Moor.  629.  s  Weft.  p.  z.  §  66. 

f  Weft.  Symb.  p.  2.  §  95.  h  Salk.  340. 

3.  We 
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3.  We  are  next  to  confider  the  force  and  effect  of  a  fine. 
Thefe  principally  depend,  at  this  day,  on  the  common  law, 
and  the  two  ftatutes,  4  Hen.  VII.  c.  24.  and  32  Hen.  VIII. 
c.  36.  The  antient  common  law,  with  refpect  to  this  point,  [  354  3 
is  very  forcibly  declared  by  the  ftatute  1 8  Edw.  I.  in  thefe 
words :  "  And  the  reafon,  why  fuch  folemnity  is  required 
"  in  the  paffing  of  a  fine,  is  this  ;  becaufe  the  fine  is  fo  high 
K  a  bar,  and  of  fo  great  force,  and  of  a  nature  fo  powerful 
"  in  itfelf,  that  it  precludes  not  only  thofe  which  ai*e  parties 
"  and  privies  to  the  fine,  and  their  heirs,  but  all  other  per- 
(t  fons  in  the  world,  who  are  of  full  age,  out  of  prifon,  of 
a  found  memory,  and  within  the  four  feas,  the  day  of  the 
"  fine  levied  ;  unlefs  they  put  in  their  claim  on  the  foot h  of 
"  the  fine  within  a  year  and  a  day."  But  this  doctrine,  of 
barring  the  right  by  non-claim,  was  abolifhed  for  a  time  by  a 
ftatute  made  in  34  Edw.  III.  c.  16.  which  admitted  perfons 
to  claim,  and  falfify  a  fine,  at  any  indefinite  diftance1; 
whereby,  as  fir  Edward  Coke  obferves k,  great  contention 
arofe,  and  few  men  were  fure  of  their  poffeflions,  till  the  par- 
liament held  4  Hen.  VII.  reformed  that  mifchief,  and  excel- 
lently moderated  between  the  latitude  given  by  the  ftatute 
and  the  rigour  of  the  common  law.  For  the  ltatute,  then 
made  ',  reftored  the  doctrine  of  non-claim  ;  but  extended  the 
time  of  claim.  So  that  now,  by  that  ftatute,  the  right  of 
all  ftrangers  whatfoever  is  bound,  unlefs  they  made  claim, 
by  way  of  action  or  lawful  entry,  not  within  one  year  and  a 
day,  as  by  the  common  law,  but  within  j£w  years  after  pro- 
clamations made :  except  feme-coverts,  infants,  prifoners, 
perfons  beyond  the  feas,  and  fuch  as  are  not  of  whole  mind; 
who  have  five  years  allowed  to  them  and  their  heirs,  after 
the  death  of  their  hufbands,  their  attaining  full  age,  reco- 

h  Sur  la  ph  as  it  is  in  the  Cotton  3.  Ey  entry  on  the  lands,     4.  By  con- 

MS.  and  not  pur  le pais,  as  printed  by  tinual  claim,  2  Inft.  518.     The  fecond 

Berthelet,  and  in  %  Inlt.  511.     There  is  not  now  in  force  under  the  ftatute  of 

were  then  four  methods  of  claiming,  fo  Henry  VII. 
as  to  avoid  being  concluded  by  a  fine:  '  Litt.  §  44L 

I.  By  action.    2.  By  entering  fuch  claim         k  %  Inft.  518. 
on  the  record  at  the  foot  of  the  fine.         '  4  Hen.  VII.  c.34.    See  page  118. 

Vol.  II.  F  f  vering 
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vering  their  liberty,  returning  into  England,  or  being   re- 
ftored  to  their  right  mind  (i). 

It  feems  to  have  been  the  intention  of  that  politic  prince, 
king  Henry  VII.,  to  have  covertly  by  this  ftatute  extended 
fines  to  have  been  a  bar  of  eftates-tail,  in  order  to  unfetter 
the  more  eafily  the  eftates  of  his  powerful  nobility,  and  lay 
them  more  open  to  alienations;  being  well  aware  that  power 
will  always  accompany  property.  But  doubts  having  arifen 
whether  they  could,  by  mere  implication,  be  adjudged  a  fuf- 
r  q,-r  -I  ficient  bar,  (which  they  were  exprefsly  declared  not  to  be  by 
the  ftatute  de  donis,)  the  ftatute  32  Hen.  VIII.  c.  36.  was 
thereupon  made  ;  which  removes  all  difficulties,  by  declaring 
that  a  fine  levied  by  any  perfon  of  full  age,  to  whom  or  to 
whofe  anceftors  lands  have  been  entailed,  (hall  be  a  perpetual 
bar  to  them  and  their  heirs  claiming  by  force  of  fuch  entail : 
unlefs  the  fine  be  levied  by  a  woman  after  the  death  of 
her  hufband,  of  lands  which  were,  by  the  gift  of  him  or 
his  anceftors,  affigned  to  her  in  tail  for  her  jointure  m ;  or 
unlefs  it  be  of  lands  entailed  by  act  of  parliament  or  letters 
patent,  and  whereof  the  reverfion  belongs  to  the  crown. 

From  this  view  of  the  common  law,  regulated  by  thefe 
ftatutes,  it  appears,  that  a  fine  is  a  folemn  conveyance  on 
record  from  the  cognizor  to  the  cognizee,  and  that  the  per- 
fons  bound  by  a  fine  are  parties ',  privies,  and  Jlrangers. 

The  parties  are  either  the  cognizors,  or  cognizees,  and 
thefe  are  immediately  concluded  by  the  fine,  and  barred  of 

m  See  ftaiute  11  Hen.  Vlf.  c.  ac. 


( I )  This  is  the  chief  ufe  and  excellence  of  a  fine,  that  it  con- 
firms and  fecures  a  fufpicious  title,  and  puts  an  end  to  all  litigation 
after  five  years.  Other  conveyances  and  afTurances  admit  an  entry 
to  be  made  upon  the  eflate  within  twenty  years,  and  in  fome  in- 
ftances,  the  right  to  be  difputed  in  a  real  adtion  for  fixty  years 
afterwards.     Harg.  Co,  Litt.  121  a.  n.  1. 

any 
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any  latent  right  they  might  have,  even  though  under  the 
legal  impediment  of  coverture.  And  indeed,  as  this  is  almoft 
the  only  a£t  that  a  feme-covert,  or  married  woman,  is  per- 
mitted by  law  to  do,  (and  that  becaufe  fhe  is  privately  exa- 
mined as  to  her  voluntary  confent,  which  removes  the  gene- 
ral fufpicion  of  compulfion  by  her  hufband,)  it  is  therefore 
the  ufual  and  almoft  the  only  fafe  method,  whereby  fhe  can 
join  in  the  fale,  fettlement,  or  incumbrance,  of  any  eftate  (2). 

Privies  to  a  fine  are  fuch  as  are  any  way  related  to  the 
parties  who  levy  the  fine,  and  claim  under  them  by  any  right 
of  blood  or  other  right  of  reprefentation.  Such  as  are  the 
heirs  general  of  the  cognizor,  the  iffue  in  tail  fince  the 
ftatute  of  Henry  the  eighth,  the  vendee,  the  devifee,  and  all 
others  who  muft  make  title  by  the  perfons  who  levied  the 
fine.  For  the  a£t  of  the  anceftor  fhall  bind  the  heir,  and 
the  a£t  of  the  principal  his  fubftitute,  or  fuch  as  claim 
under  any  conveyance  made  by  him  fubfequent  to  the  fine 
fo  levied". 

Strangers  to  a  fine  are  all  other  perfons  in  the  world,  [  qr6  ] 
except  only  parties  and  privies.  And  thefe  are  alfo  bound 
by  a  fine,  unlefs,  within  five  years  after  proclamations  made, 
they  interpofe  their  claim  j  provided  they  are  under  no  legal 
impediments,  and  have  then  a  prefent  intereft  in  the  eftate. 
The  impediments,  as  hath  before  been  faid,  are  coverture, 
infancy,  imprifonment,  infanity,  and  abfence  beyond  fea  ;  and 
perfons,  who  are  thus  incapacitated  to  profecute  their  rights, 

n  3  Rep.  87. 

(2)  A  wife  may  join  her  hufband  in  either  a  fine  or  recovery  to 
convey  her  own  eftate  and  inheritance,  or  an  eftate  fettled  upon  her 
by  her  hufband  as  her  jointure,  or  to  convey  the  hufband's  eftates 
difcharged  of  dower.  I  Cm.  99.  2  Cm.  143.  Pig.  123.  But  if  a 
jointrefs,  after  her  hufband's  death,  levies  a  fine  or  fuffers  a  reco- 
very without  the  confent  of  the  heir,  or  the  next  perfon  entitled  to 
an  eftate  of  inheritance,  the  fine  or  recovery  is  void,  and  is  alfo  a 
forfeiture  of  her  eftate.  11  Hen.  VII.  c.  20.  Pig.  75. 

F  f  2  have 
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have  five  years  allowed  them  to  put  in  their  claims  after  fuch 
impediments  are  removed.  Perfons  alfo  that  have  not  a 
prefent,  but  a  future  intereft  only,  as  thofe  in  remainder  or 
reverfion,  have  five  years  allowed  them  to  claim  in,  from 
the  time  that  fuch  right  accrues  °.  And  if  within  that  time 
they  neglect  to  claim,  or  (by  the  ftatute  4  Ann.  c.  16.)  if 
they  do  not  bring  an  action  to  try  the  right  within  one  year 
after  making  fuch  claim,  and  profecute  the  fame  with  effect, 
all  perfons  whatfoever  are  barred  of  whatever  right  they  may 
have,  by  force  of  the  ftatute  of  non-claim. 

But,  in  order  to  make  a  fine  of  any  avail  at  all,  it  is  ne- 
ceffary  that  the  parties  fhould  have  fome  intereft  or  eftate  in 
the  lands  to  be  affected  by  it.  Elfe  it  were  poflible  that  two 
ftrangers,  by  a  mere  confederacy,  might  without  any  rifque 
defraud  the  owners  by  levying  fines  of  their  lands  ;  for  if 
the  attempt  be  difcovered,  they  can  be  no  fufFerers,  but  muft 
only  remain  injlatu  quo  :  whereas  if  a  tenant  for  life  levies 
a  fine,  it  is  an  abfolute  forfeiture  of  his  eftate  to  the  remain- 
der-man or  reverfioner  p,  if  claimed  in  proper  time.  It  is 
not  therefore  to  be  fuppofed  that  fuch  tenants  will  frequently 
run  fo  great  a  hazard  ;  but  if  they  do,  and  the  claim  is  not 
duly  made  within  five  years  after  their  refpective  terms  ex- 
pire qj  the  eftate  is  for  ever  barred  by  it.  Yet  where  a 
ftranger,  whofe  prefumption  cannot  be  thus  puniflied,  offi- 
cioufly  interferes  in  an  eftate  which  in  nowife  belongs  to  him, 
his  fine  is  of  no  effect:  ;  and  may  at  any  time  be  fet  afide 
r-.»1  (unlefs  by  fuch  as  are  parties  or  privies  thereunto r)  by  plead- 
ing that"  partes  finis  nihil  habuerunt"  And,  even  if  a  te- 
nant for  years,  who  hath  only  a  chattel  intereft,  and  no  free- 
hold in  the  land,  levies  a  fine,  it  operates  nothing,  but  is 
liable  to  be  defeated  by  the  fame  plea  s.  Wherefore  when  a 
leffee  for  years  is  difpofed  to  levy  a  fine,  it  is  ufual  for  him  to 
make  a  feoffment  firft,  to  difplace  the  eftate  of  the  rever- 
fioner1, and  create  a  new  freehold  by  difTeifin.  And  thus  much 

0  Co.  Litt.  372*  "  Hob.  334. 

p  Ibid.  ajr.  s  5  Rep.  123.    Hardr.  401. 

•J  2  Lev.  52.  l  Hardr.  402.      3  Lev.  53. 

for 
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for  the  conveyance  or  affiirance  by  fine  :  which  not  only,  like 
other  conveyances,  binds  the  grantor  himfelf,  and  his  heirs  ; 
but  alfo  all  mankind,  whether  concerned  in  the  transfer  or 
no,  if  they  fail  to  put  in  their  claims  within  the  time  allotted 
by  lav/ (3). 

IV.  The  fourth  fpecies  of  affurance,  by  matter  of  record, 
is  a  common  recovery.  Concerning  the  original  of  which  it 
was  formerly  obferved u,  that  common  recoveries  were  in- 
vented by  the  ecclefiaftics  to  elude  the  flatutes  of  mortmain  ; 
and  afterwards  encouraged  by  the  finefTe  of  the  courts  of  law 
in  12  Edw.IV.  in  order  to  put  an  end  to  all  fettered  inherit- 
ances, and  bar  not  only  eftates-tail,  but  alfo  all  remainders 
and  reverfions  expectant  thereon.  I  am  now  therefore  only 
to  confider,  firft,  the  nature  of  a  common  recovery  j  and, 
fecondly,  its  force  and  effect. 

1 .  And,  firft,  the  nature  of  it ;  or  what  a  common  reco- 
very  is.     A  common  recovery  is  fo  far  like  a  fine,  that  it  is  a 

u  pag.  117.271. 


( 3 )  It  is  not  necefTary  to  be  in  pofTeffion  of  the  freehold  in  order 
to  levy  a  fine  ;  but  if  any  one  entitled  to  the  inheritance,  or  to  a 
remainder  in  tail,  levies  a  fine,  it  will  bar  his  iflue  and  all  heirs  who 
derive  their  title  through  him.  Hob.  333.  A  fine  by  tenant  in  tail 
does  not  affect  fubfequent  remainders,  but  it  creates  a  bafe  or  qua- 
lified fee,  determinable  upon  the  failure  of  the  iflue  of  the  perfon 
to  whom  the  eftate  was  granted  in  tail ;  upon  which  event  the  re- 
mainder-man may  enter.  If  tenant  in  tail,  with  an  immediate 
reverfion  in  fee,  levies  a  fine,  the  bafe  fee  merges  in  the  reverfion, 
which  will  become  liable  to  all  the  incumbrances  of  the  anceftors, 
from  whom  the  eftate-tail  defcended;  as  judgments,  recognizances, 
and  fuch  leafes  as  are  void  with  refpeft  to  the  iflue  in  tail.  5  T.  R. 
108.  1  Cm.  274.  A  recovery  fuffered  by  any  tenant  in  tail  lets  in 
all  the  incumbrances  created  by  himfelf,  which  were  defeafible  by 
the  iflue  in  tail,  and  after  the  recovery  they  will  follow  the  lands  in 
the  hands  of  a  bona  fide  purchafor.     Pig.  120.   2  Cnt.zS'j. 

F  f  3  fuit 
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fuit  or  action,  either  actual  or  fictitious  :  and  in  it  the  lands 
are  recovered  againft  the  tenant  of  the  freehold  ;  which  re- 
covery, being  a  fuppofed  adjudication  of  the  right,  binds  all 
perfons,  and  vefts  a  free  and  abfolute  fee-fimple  in  the  reco- 
veror.  A  recovery  therefore  being  in  the  nature  of  an  action 
at  law,  not  immediately  compromifed  like  a  fine,  but  carried 
on  through  every  regular  ftage  of  proceeding,  I  am  greatly 
apprehenfive  that  it's  form  and  method  will  not  be  eafily  un- 
derftood  by  the  ftudent  who  is  not  yet  acquainted  with  the 
courfe  of  judicial  proceedings  ;  which  cannot  be  thoroughly 
C  358  ]  explained,  till  treated  of  at  large  in  the  third  book  of  thefe 
commentaries.  However  I  fliall  endeavour  to  ftate  it's  nature 
and  progrefs,  as  clearly  and  concifely  as  I  can  •,  avoiding,  as 
far  as  poffible,  all  technical  terms  and  phrafes  not  hitherto 
interpreted. 

Let  us,  in  the  firft  place,  fuppofe  David  Edwards  w  to  be 
tenant  of  the  freehold,  and  defirous  to  fuffer  a  common 
recovery,  in  order  to  bar  all  entails,  remainders,  and  rever- 
fions,  and  to  convey  the  fame  in  fee-fimple  to  Francis 
Golding.  To  effect  this,  Golding  is  to  bring  an  action 
againft  him  for  the  lands  ;  and  he  accordingly  fues  out  a 
writ,  called  a  praecipe  quod  reddat,  becaufe  thofe  were. it's, 
initial  or  moft  operative  words,  when  the  law  proceedings 
were  in  Latin.  In  this  writ  the  demandant  Golding  alleges 
that  the  defendant  Edwards  (here  called  the  tenant)  has  no 
legal  title  to  the  land  ;  but  that  he  came  into  pofleffion  of  it 
after  one  Hugh  Hunt  had  turned  the  demandant  out  of  it x. 
The  fubfequent  proceedings  are  made  up  into  a  record  or 
recovery  roll y,  in  which  the  writ  and  complaint  of  the 
demandant  are  firft  recited :  whereupon  the  tenant  appears, 
and  calls  upon  one  Jacob  Morland,  who  is  fuppofed,  at  the 
original  purchafe,  to  have  warranted  the  title  to  the  te- 
nant*, and  thereupon  he  prays,  that  the  faid  Jacob  Mor- 
land may  be  called  in  to  defend  the  title  which  he  fo  war- 

w  See  Appendix,  No.  V.  *  §  1.  »  §  2. 
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ranted.  This  is  called  the  voucher,  vocation  or  calling  of  Jacob 
Morland  to  warranty  ;  and  Morland  is  called  the  vouchee. 
Upon  this,  Jacob  Morland,  the  vouchee,  appears,  is  implead- 
ed, and  defends  the  title.  Whereupon  Goldingthe  demand- 
ant defires  leave  of  the  court  to  imparl,  or  confer  with 
the  vouchee  in  private  ;  which  is  (as  ufual)  allowed  him. 
And  foon  afterwards  the  demandant,  Golding,  returns  to 
court,  but  Morland  the  vouchee  difappears,  or  makes  default. 
Whereupon  judgment  is  given  for  the  demandant,  Golding, 
now  called  the  recoveror,  to  recover  the  lands  in  queftion 
againft  the  tenant,  Edwards,  who  is  now  the  recoveree  : 
and  Edwards  has  judgment  to  recover  of  Jacob  Morland 
lands  of  equal  value,  in  recompenfe  for  the  lands  fo  war-  C  359  3 
ranted  by  him,  and  now  loft  by  his  default ;  which  is  agree- 
able to  the  doctrine  of  warranty  mentioned  in  the  preceding 
chapter2.  This  is  called  the  recompenfe,  or  recovery  in  value. 
But  Jacob  Morland  having  no  lands  of  his  own,  being  ufu- 
ally  the  cryer  of  the"  court,  (who,  from  being  frequently  thus 
vouched,  is  called  the  common  vouchee,)  it  is  plain  that  Edwards 
has  only  a  nominal  recompenfe  for  the  land  fo  recovered 
againft  him  by  Golding  ;  which  lands  are  now  abfolutely 
vefted  in  the  faid  recoveror  by  judgment  of  law,  and  feifin 
thereof  is  delivered  by  the  fheriff  of  the  county.  So  that 
this  collufive  recovery  operates  merely  in  the  nature  of  a 
conveyance  in  fee-fimple,  from  Edwards  the  tenant  in  tail, 
to  Golding  the  purchafor. 

The  recovery,  here  defcribed,  is  with  a  fingle  voucher 
only ;  but  fometimes  it  is  with  double,  treble,  or  farther 
voucher,  as  the  exigency  of  the  cafe  may  require.  And  in- 
deed it  is  now  ufual  always  to  have  a  recovery  with  double 
voucher  at  the  leaft  :  by  firft  conveying  an  eftate  of  freehold 
to  any  indifferent  perfon,  againft  whom  the  praecipe  is 
brought ;  and  then  he  vouches  the  tenant  in  tail,  who 
vouches  over  the  common  vouchee11.     For,  if  a  recovery  be 

z  pag.  301.  a  See  Appendix,  pag.  xviii. 
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had  immediately  againfl  tenant  in  tail,  it  bars  only  fuch  eftate 
in  the  premifes  of  which  he  is  then  actually  feifed  ;  whereas 
if  the  recovery  be  had  againft  another  perfon,  and  the  tenant 
in  tail  be  vouched,  it  bars  every  latent  right  and  intereft 
which  he  may  have  in  the  lands  recovered b.  If  Edwards 
therefore  be  tenant  of  the  freehold  in  pofleffion,  and  John 
Barker  be  tenant  in  tail  in  remainder,  here  Edwards  doth 
firft  vouch  Barker,  and  then  Barker  vouches  Jacob  Morland 
the  common  vouchee  ;  who  is  always  the  laft  perfon  vouched, 
and  always  makes  default:  whereby  the  demandant  Golding 
recovers  the  land  againft  the  tenant  Edwards,  and  Edwards 
recovers  a  recornpenfe  of  equal  value  againft  Barker  the  firft 
vouchee;  who  recovers  the  like  againft  Morland  the  common 
vouchee,  againft  whom  fuch  ideal  recovery  in  value  is  always 
ultimately  awarded. 

[  360  ]  This  fuppofed  recornpenfe  in  value  is  the  reafon  why 
the  iffue  in  tail  is  held  to  be  barred  by  a  common  recovery. 
For  if  the  recoveree  fhould  obtain  a  recornpenfe  in  lands 
from  the  common  vouchee,  (which  there  is  a  poflibility  in 
contemplation  of  law,  though  a  very  improbable  one,  of 
his  doing,)  thefe  lands  would  fupply  the  place  of  thofe  fo 
recovered  from  him  by  collufion,  and  would  defcend  to  the 
iffue  in  tailc.  This  reafon  will  alfo  hold  with  equal  force, 
as  to  mojl  remainder-men  and  reverfioners  ;  to  whom  the 
poflibility  will  remain  and  revert,  as  a  full  recornpenfe  for 
the  reality,  which  they  were  otherwife  entitled  to :  but  it 
will  not  always  hold  :  and  therefore,  as  Pigot  fays  d,  the 
judges  have  been  -even  ajlt/ti,  in  inventing  other  reafons  to 
maintain  the  authority  of  recoveries.  And,  in  particular, 
it  hath  been  faid,  that,  though  the  eftate-tail  is  gone  from 
the  recoveree,  yet  it  is  not  dr/lrcyecl,  but  only  transferred ; 
and  ftill  fubfifts,  and  will  ever  continue  to  fubfift  (by  con- 
ftrudtion  of  law)  in  the  recoveror,  his  heirs  and  aiiigns  : 
and,  as  the  eftate-tail  fo  continues  to  fubfift  for  ever,  the 


b  Bro.  Air.  til.  Taile,%%.  Plcwd.  g.  A  Of  com.  recov.  13.  14. 
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remainders  or  reverfions  expectant  on  the   determination  of 
fuch  an  eitate-tail  can  never  take  place  (4). 

To  fuch  awkward  fhifts,  fuch  fubtile  refinements,  and 
fuch  ftrange  reafoning,  were  our  anceftors  obliged  to  have 
recourfe,  in  order  to  get  the  better  of  that  ftubborn  ftatute 
dc  doiiis.  The  defign  for  which  thefe  contrivances  were  fet 
on  foot,  was  certainly  laudable  ;  the  unrivetting  the  fetters 
of  eftates-tail,  which  were  attended  with  a  legion  of  mif- 
chiefs  to  the  commonwealth  :  but,  while  we  applaud  the 
end,  we  cannot  but  admire  the  means.  Our  modern  courts 
of  juftice  have  indeed  adopted  a  more  manly  way  of  treating 
the  fubje£t ;  by  considering  common  recoveries  in  no  other 
light  than  as  the  formal  mode  of  conveyance,  by  which 
tenant  in  tail  is  enabled  to  aliene  his  lands.  But,  fince  the 
ill  confequences  of  fettered  inheritances  are  now  gene- 
rally feen  and  allowed,  and  of  courfe  the  utility  and  ex- 
pedience of  fetting  them  at  liberty  are  apparent ;  it  hath 
often  been  wifhed,  that  the  procefs  of  this  conveyance  was  [  361  ] 
fhortened,  and  rendered  lefs  fubje£t  to  niceties,  by  either 
totally  repealing  the  ftatute  de  donis ;  which,  perhaps,  by 
reviving  the  old  do&rine  of  conditional  fees,  might  give 
birth  to  many  litigations :  or  by  veiling  in  every  tenant  in 
tail  of  full  age  the  fame  abfolute  fee-fimple  at  once>  which 


(4)  Fines  and  recoveries  are  now  confidered  as  mere^forms  of 
conveyances  or  common  affurances,  the  theory  and  original  prin- 
ciples of  them  being  little  regarded.  Chief  juftice  Willes  has 
declared  that  "  Mr.  Pigot  has  confounded  himfelf  and  every  body 
"  elfe  who  reads  his  book,  by  endeavouring  to  give  reafons  for 
"  and  explain  common  recoveries.  I  only  fay  this,"  he  adds,  "  to 
"  mew  that  when  men  attempt  to*  give  reafons  for  common  re- 
"  coveries,  they  run  into  abfurdities,  and  the  whole  of  what  they 
"  fay  is  unintelligible  jargon  and  learned  nonfenfe.  They  have  been 
"  in  ufe  fome  hundreds  of  years,  have  gained  ground  by  time,  and 
"  we  muft  now  take  them,  as  they  really  are,  common  affurances." 
I  Wilf.  73. 

now 
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now  he  may  obtain  whenever  he  pleafes,  by  the  collufive 
fiction  of  a  common  recovery  ;  though  this  might  poflibly 
bear  hard  upon  thofe  in  remainder  or  reverfion  by  abridging 
the  chances  they  would  otherwife  frequently  have,  as  no 
recovery  can  be  fuffered  in  the  intervals  between  term  and 
term,  which  fometimes  continue  for  near  five  months  to- 
gether :  or  laftly,  by  empowering  the  tenant  in  tail  to  bar 
the  eftate-tail  by  a  folemn  deed,  to  be  made  in  term  time, 
and  enrolled  in  fome  court  of  record :  which  is  liable  to 
neither  of  the  other  objections,  and  is  warranted  not  only 
by  the  ufage  of  our  American  colonies,  and  the  decifions  of 
our  own  courts  of  juftice,  which  allow  a  tenant  in  tail 
(without  fine  or  recovery)  to  appoint  his  eftate  to  any  cha- 
ritable ufe  %  but  alfo  by  the  precedent  of  the  ftatute ' 
21  Jac.  I.  c.  19.,  which,  in  cafe  of  the  bankrupt  tenant  in  tail, 
empowers  his  commiflioners  to  fell  the  eftate  at  any  time, 
by  deed  indented  and  enrolled.  And  if,  in  fo  national  a 
concern,  the  emoluments  of  the  officers  concerned  in  paff- 
ing  recoveries,  are  thought  to  be  worthy  attention,  thofe 
might  be  provided  for  in  the  fees  to  be  paid  upon  each 
enrolment. 

2.  The  force  and  effeB  of  common  recoveries  may  appear, 
from  what  has  been  faid,  to  be  an  abfolute  bar  not  only  of 
all  eftates-tail,  but  of  remainders  and  reverfions  expectant 
on  the  determination  of  fuch  eftates.  So  that  a  tenant  in 
tail  may,  by  this  method  of  aflurance,  convey  the  lands 
held  in  tail  to  the  recoveror,  his  heirs  and  affigns,  abfo- 
lutely  free  and  difcharged  of  all  conditions  and  limitations 
in  tail,  and  of  all  remainders  and  reverfions.  But  by  fta- 
tute 34  &  35  Hen,  VIII.  c.  20.,  no  recovery  had  againft 
tenant  in  tail,  of  the  king's  gift,  whereof  the  remainder  or 
reverfion  is  in  the  king,  fhall  bar  fuch  eftate-tail,  or  the 
remainder  or  reverfion  of  the  crown.  And  by  the  ftatute 
1 1  Hen.  VII.  c.  20.  no  woman,  after  her  hufband's  death, fhall 
fuffer  a  recovery  of  lands  fettled  on  her  by  her  hufband,  or 

«  See  pag.  376.  I  Seepag.  386. 
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fettled  on  her  hufband  and  her  by  any  of  his  anceftors.  And 
by  ftatute  14  Eliz.  c.  8.  no  tenant  for  life,  of  any  fort,  can 
fuffer  a  recovery,  fo  as  to  bind  them  in  remainder  or  rever- 
fion.  For  which  reafon,  if  there  be  tenant  for  life,  with 
remainder  in  tail,  and  other  remainders  over,  and  the  te- 
nant for  life  is  defirous  to  fuffer  a  valid  recovery  j  either 
he,  or  the  tenant  to  the  praecipe  by  him  made,  mufl  vouch 
the  remainder-man  in  tail,  otherwife  the  recovery  is  void  : 
but  if  he  does  vouch  fuch  remainder-man,  and  he  appears 
and  vouches  the  common  vouchee,  it  is  then  good  ;  for  if 
a  man  be  vouched  and  appears,  and  fuffers  the  recovery  to 
be  had  againft  the  tenant  to  the  praecipe^  it  is  as  effec- 
tual to  bar  the  eftate-tail  as  if  he  himfelf  were  the  re- 
covereef(5). 

In  all  recoveries  it  is  neceffary  that  the  recoveree,  or  te- 
nant to  the  praecipe^  as  he  is  ufually  called,  be  actually 
feifed  of  the  freehold,  elfe  the  recovery  is  void  g.  For  all 
actions,  to  recover  the  feifin  of  lands,  muft  be  brought 
againft  the  actual  tenant  of  the  freehold,  elfe  the  fuit  will 
lofe  its  effect ;  fince  the  freehold  cannot  be  recovered  of 
him  who  has  it  not.  And  though  thefe  recoveries  are  in 
themfelves  fabulous  and  fictitious,  yet  it  is  neceffary  that 

f  Salk.571.  s  Pigot,a8. 


(5)  If  a  tenant  in  tail,  to  whom  the  eftate  .has  defcended  ex 
parte  materna,  fuffers  a  recovery,  and  declares  the  ufes  to  him- 
felf in  fee,  the  eftate  will  defcend  to  an  heir  on  the  part  of  the 
mother,  even  if  he  had  the  reverfion  in  fee  from  his  father,  and 
vice  verfa;  but  if  he  took  the  eftate-tail  by  purchafe,  the  new 
fee  will  defcend  to  the  heirs  general.  5  T.  R.  104.  If  then 
a  perfon,  who  has  inherited  an  eftate-tail  from  his  mother, 
wifhes  to  cut  off  the  entail,  and  to  make  the  eftate  defcendible 
to  his  heirs  on  the  part  of  the  father,  after  the  recovery  he 
ought  to  make  a  common  conveyance  to  truftees,  and  to  have 
the  eftate  reconveyed  back  by  them,  by  which  means  he  will 
take  the  eftate  by  purchafe,  which  will  then  defcend  to  his  heirs 
general. 

there 
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there  be  ablores  fabulae,  properly  qualified.  But  the  nicety 
thought  by  fome  modern  practitioners  to  be  requifite  in 
conveying  the  legal  freehold,  in  order  to  make  a  good  te- 
nant to  the  praecipe ,  is  removed  by  the  provifions  of  the 
ftatute  14  Geo.  II.  c.  20.  which  enacts,  with  a  retrofpect 
and  conformity  to  the  antient  rule  of  law  h,  that,  though 
the  legal  freehold  be  vefted  in  leffees,  yet  thofe  who  are 
entitled  to  the  next  freehold  eftate  in  remainder  or  rever- 
sion may  make  a  good  tenant  to  the  praecipe  ;  —  that,  though 
the  deed  or  fine  which  creates  fuch  tenant  be  fubfequent 
to  the  judgment  of  recovery,  yet,  if  it  be  in  the  fame  term, 
the  recovery  fhall  be  valid  in  law ;  —  and  that,  though 
the  recovery  itfelf  do  not  appear  to  be  entered,  or  be 
not  regularly  entered,  on  record,  yet  the  deed  to  make  a 
tenant  to  the  praecipe,  and  declare  the  ufes  of  the  recovery, 
fhall  after  a  poffeffion  of  twenty  years  be  fufficient  evi- 
L  3"3  J  dence,  on  behalf  of  a  purchafor  for  valuable  consider- 
ation, that  fuch  recovery  was  duly  fuffered.  And  this 
may  fuffice  to  give  the  ftudent  a  general  idea  of  common 
recoveries,  the  laft  fpecies  of  affurances  by  matter  of  re- 
cord. 

Before  I  conclude  this  head,  I  muft  add  a  word  con- 
cerning deeds  to  lead,  or  to  declare,  the  nfe  of  fines,  and 
of  recoveries.  For  if  they  be  levied  or  fuffered  without 
any  good  confideration,  and  without  any  ufes  declared, 
they,  like  other  conveyances,  enure  only  to  the  ufe  of  him 
who  levies  or  fuffers  them '.  And  if  a  confideration  ap- 
pears, yet  as  the  moil  ufual  fine,  "  fur  cognizance  de  droit 
(t  come  ceo,  &c."  conveys  an  abfolute  eftate,  without  any 
limitations,  to  the  cognizee ;  and  as  common  recoveries  do 
the  fame  to  the  recoveror ;  thefe  affurances  could  not  be 
made  to  anfwer  the  purpofe  of  family  fettlements,  (wherein 
a  variety  of  ufes  and  defignations  is  very  often  expe- 
dient,) unlefs  their  force  and  effect:  were  fubjected  to  the 
direction  of  other  more  complicated  deeds,  wherein  parti- 

h  Pigot,4i,  &;.    4  Burr,  I.I15.  *  Dyer,  18. 
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cular  ufes  can  be  more  particularly  expreffed.  The  fine 
or  recovery  itfelf,  like  a  power  once  gained  in  mechanics, 
may  be  applied  and  directed  to  give  efficacy  to  an  infinite 
variety  of  movements  in  the  vaft  and  intricate  machine  of 
a  voluminous  family  fettlement.  And  if  thefe  deeds  are 
made  previous  to  the  fine  or  recovery,  they  are  called  deeds 
to  lead  the  ufes ;  if  fubfequent,  deeds  to  declare  them.  As 
if  A  tenant  in  tail,  with  reverfion  to  himfelf  in  fee,  would 
fettle  his  eftate  on  B  for  life,  remainder  to  C  in  tail,  re- 
mainder to  D  in  fee ;  that  is  what  by  law  he  has  no  power 
of  doing  effectually,  while  his  own  eftate-tail  is  in  being. 
He  therefore  ufually,  after  making  the  fettlement  propofed, 
covenants  to  levy  a  fine  (or  if  there  be  any  intermediate 
remainders,  to  fuffer  a  recovery)  to  E,  and  directs  that  the 
fame  Ihall  enure  to  the  ufes  in  fuch  fettlement  mentioned. 
This  is  now  a  deed  to  lead  the  ufes  of  the  fine  or  recovery ; 
and  the  fine  when  levied,  or  recovery  when  fufFered,  {hall 
enure  to  the  ufes  fo  fpecified,  and  no  other.  For  though 
E,  the  cognizee  or  recoveror,  hath  a  fee-fimple  vefted  in  [  364  ] 
himfelf  by  the  fine  or  recovery  ;  yet,  by  the  operation  of 
this  deed,  he  becomes  a  mere  inflrument  or  conduit-pipe, 
feifed  only  to  the  ufe  of  B,  C,  and  D,  in  fucceflive  order : 
which  ufe  is  executed  immediately,  by  force  of  the  ftatute 
of  ufes  k.      Or,  if  a  fine  or  recovery  be  had  without  any 

k  This  doclrine  may  perhaps  be  more  of  five  hundred  years;  remainder  to 
clearly  illultrated  by  example.  In  the  the  hrft  and  other  fons  of  the  mar- 
deed  or  maniage  fettlement  in  the  Ap-  riage  in  tail ;  remainder  to  the  daugh- 
pendix,  N°  II.  §  2.  we  may  fuppofe  the  ters  in  tail;  remainder  to  John  Barker 
lands  to  have  been  originally  fettled  on  in  tail;  remainder  to  Cecilia  Barker  in 
Abraham  and  Cecilia  Barker  for  life,  re-  fee.  Now  it  is  necefTary,  in  order  to 
mninder  to  John  Barker  in  tail,  with  bar  the  eftate-tail  of  John  Barker,  and 
divers  other  remainders  over,  reverfion  the  remainders  expefiant  thereon,  that 
to  Cecilia  Barker  in  fee;  and  now  in-  a  recovery  be  fufFered  of  the  premifes; 
tended  to  be  fettled  to  the  feveral  ufes  and  it  is  thought  proper  (for  though 
therein  exprcfTed,  viz,  to  Abraham  and  ufual  it  is  by  no  means  necefTary  :  fee 
Cecilia  Barker  till  the  marriage  of  John  Forrefter,  167.)  that  in  order  to  make 
Barker  with  Ksthcrine  Edwards,  and  a  good  tenant  of  the  freehold  or  te- 
then  to  John  Barker  for  life  ;  remainder  Hint  td  the  praecipe,  during  the  cover- 
to  truftees  to  preferve  the  contingent  ture,  a  fine  fhould  be  levied  by  Abra- 
remainders ;  remainder  to  his  wife  Ka-  ham,  Cecilia,  and  John  Barker;  and 
therine  for  life,  for  her  jointure  ;  re-  that  the  recovery  itfelf  be  fufFered 
mainder  to    other   truftees,   for  a  term  againft  this  tenant  to  the  praecipe,  who 

(hall 
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previous  fettlement,  and  a  deed  be  afterwards  made  between 
the  parties,  declaring  the  ufes  to  which  the  fame  lhall  be  ap- 
plied, this  will  be  equally  good,  as  if  it  had  been  exprefsly 
levied  or  fuffered  in  confequence  of  a  deed  directing  it's  ope- 
ration to  thofe  particular  ufes.  For  by  ftatute  4  8c  5  Ann. 
c.  16.  indentures  to  declare  the  ufes  of  fines  and  recoveries, 
made  after  the  fines  and  recoveries  had  and  fuffered,  fhall 
be  good  and  effectual  in  law,  and  the  fine  and  recovery  fhall 
enure  to  fuch  ufes,  and  be  efleemed  to  be  only  in  truft,  not- 
withftanding  any  doubts  that  had  arifen  on  the  ftatute  of 
frauds  29  Car.  II.  c.  3.  to  the  contrary  (6). 

{hall  vouch  John  Barker,    and   thereby  venant   to  do  thefe  feveral  afls    (fee 

bar  his  eftate-tail,    and    become  tenant  pag.  viii.) ;  and  in  confequence  thereof 

to  the  fee-firap le  by  virtue   of  fuch  re-  the  fine  and  recovery  are  had  and  fuf- 

covery ;    the    ufes  of    which    eftate    fo  fered  (N°  IV.  and  N°  V.)    of  which 

acquired    are  to    be  thofe    exprefTed  in  this  conveyance  is  a  deed  to  lead  the 

this  d2ed.      Accordingly  the  parties  co-  ufes. 

(6)  The  preamble  to  39  &  40  Geo.  III.  c.  56.  ftates,  that  it 
was  the  practice  of  courts  of  equity,  in  cafes  in  which  money, 
under  the  control  of  fuch  courts,  was  fubject  to  be  laid*  out  in 
the  purchafe  of  lands  to  be  limited  to  ufes  capable  of  being 
barred  by  a  fine,  to  direct  the  money  to  be  paid  to  the  per- 
fon  who  could  bar  the  ufes  by  levying  a  fine,  without  requir- 
ing the  actual  inveftment  of  the  money  in  the  purchafe  of  lands  ; 
but  in  cafes  where  a  fine  would  not  bar  the  ufes,  and  it  was  ne- 
ceffary  to  fuffer  a  recovery  to  bar  the  interefts  in  remainder,  it  was 
the  practice  to  require  an  actual  inveftment  of  the  money  in  lands, 
which  practice  was  attended  with  great  expenfe  and  inconve- 
nience, and  did  not  materially  promote  the  interefts  of  the  parties 
in  remainder :  it  therefore  enacts,  that  upon  the  petition  of  fuch 
perfons  who  could,  by  a  recovery  or  any  other  mode,  bar  the 
eftates-tail,  and  all  the  interefts  in  remainder,  if  the  money  were 
inverted  in  freehold  or  copyhold  hereditaments,  the  petitioners 
being  adult,  and  if  femes-covert  being  duly  examined  and  con- 
tenting, a  court  of  equity  may  order  the  money  to  be  paid,  and 
applied  in  fuch  manner  as  the  petitioners  fhall  appoint,  and  the 
court  approve. 

Lord  chancellor  Loughborough  confulted  the  chief  juftice9 
and  the  matter  of  the  rolls,  how  this  act  ought  to  be  executed ; 

and 
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and  they  agreed  that  it  would  be  proper  not  to  order  the  money 
to  be  paid  out  of  the  court,  until  fuch  time  as  the  tenant  in  tail 
might  actually  have  fuffered  a  common  recovery  of  the  land  ;  and 
in  confequence  a  direction  is  added  to  the  order  in  fuch  cafes, 
that  it  fhall  have  no  effect  unlefs  the  tenant  in  tail  fhall  be  living 
on  the  fecond  day  of  the  next  term.     5  Vef.  jun.  12.  6  Ibid,  116. 

But  the  court  will  make  no  order,  unlefs  the  right  of  the  peti- 
tioners is  clear  and  indifputable.     6  Vef.  jun.  156. 
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CHAPTER  THE  TWENTY-SECOND. 

of   ALIENATION  by   SPECIAL 
CUSTOM. 


T T7E  are  next  to  confider  affurances  by  fpecial  cuftom, 
™  ™  obtaining  only  in  particular  places,  and  relative  only 
to  a  particular  fpecies  of  real  property.  This  therefore  is  a 
very  narrow  title ;  being  confined  to  copyhold  lands,  and 
fuch  cuftomary  eftates  as  are  holden  in  antient  demefne,  or 
in  manors  of  a  fimilar  nature  ;  which,  being  of  a  very  pecu- 
liar kind,  and  originally  no  more  than  tenancies  in  pure  or 
privileged  villenage,  were  never  alienable  by  deed ;  for,  as 
that  might  tend  to  defeat  the  lord  of  his  feigniory,  it  is  there- 
fore a  forfeiture  of  a  copyhold  a.  Nor  are  they  transferable 
by  matter  of  record,  even  in  the  king's  courts,  but  only  in 
the  court  baron  of  the  lord.  The  method  of  doing  this  is 
generally  by  furrender;  though  in  fome  manors,  by  fpecial 
cuftom,  recoveries  may  be  fuffered  of  copyholds b  :  but  thefe 
differing  in  nothing  material  from  recoveries  of  free  land, 
fave  only  that  they  are  not  fuffered  in  the  king's  courts,  but 
in  the  court  baron  of  the  manor,  I  (hall  confine  myfelf  to 
conveyances  by  furrender,  and  their  confequences. 

SunREUDEn,  furfumredditio,  is  the  yielding  up  of  the  eftate 
by  the  tenant  into  the  hands  of  the  lord,  for  fuch  purpofes 
as  in  the  furrender  are  expreffed.  As,  it  may  be,  to  the  ufe 
and  behoof  of  A  and  his  heirs  ;  to  the  ufe  of  his  own  will  ; 
and  the  like.     The    procefs,  in  moil  manors,    is,  that  the 

a  Lit*.  §  74.  b  Moor.  637. 

tenant 
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tenant  comes  to  the  fteward,  either  in  court,  (or  if  the  cuf- 
tom  permits,  out  of  court,)  or  elfe  to  two  cuftomary  tenants 
of  the  fame  manor,  provided  there  be  alfo  a  cuftom  to  war- 
rant it ;  and  there,  by  delivering  up  a  rod,  a  glove,  or  other 
fymbol,  as  the  cuftom  directs,  refigns  into  the  hands  of  the 
lord,  by  the  hands  and  acceptance  of  his  faid  fteward,  or  of 
the  faid  two  tenants,  all  his  interefl  and  title  to  the  eftate; 
in  truft  to  be  again  granted  out  by  the  lord,  to  fuch  perfons 
and  for  fuch  ufes  as  are  named  in  the  furrender,  and  the 
cuftom  of  the  manor  will  warrant.  If  the  furrender  be  made 
out  of  court,  then  at  the  next  or  fome  fubfequent  court,  the 
jury  or  homage  muft  prefent  and  find  it  upon  their  oaths ; 
which  prefentment  is  an  information  to  the  lord  or  his  fteward 
of  what  has  been  tranfacted  out  of  court.  Immediately  upon 
fuch  furrender,  in  court,  or  upon  prefentment  of  a  furrender 
made  out  of  court,  the  lord  by  his  fteward  grants  the  fame 
land  again  to  cejluy  que  ufe,  (who  is  fometimes,  though  rather 
improperly,  called  the  furrenderee,)  to  hold  by  the  antient 
rents  and  cuftomary  fervices ;  and  thereupon  admits  him 
tenant  to  the  copyhold,  according  to  the  form  and  effect  of 
the  furrender,  which  muft  be  exactly  purfued.  And  this  is 
done  by  delivering  up  to  the  new  tenant  the  rod,  or  glove,  or 
the  like,  in  the  name,  and  as  the  fymbol,  of  corporal  feifin 
of  the  lands  and  tenements.  Upon  which  admiflion  he  pays 
a  fine  to  the  lord  according  to  the  cuftom  of  the  manor,  and 
takes  the  oath  of  fealty. 

In  this  brief  abftract  of  the  manner  of  transferring  copyhold 
eftates  we  may  plainly  trace  the  vifible  footfteps  of  the  feodal 
inftitutions.  The  fief,  being  of  a  bafe  nature  and  tenure,  is 
unalienable  without  the  knowledge  and  confent  of  the  lord. 
For  this  purpofe  it  is  refigned  up,  or  furrendered  into  his 
hands.  Cuftom,  and  the  indulgence  of  the  law,  which  fa- 
vours liberty,  has  now  given  the  tenant  a  right  to  name  his 
fucceifor ;  but  formerly  it  was  far  otherwife.  And  I  am  apt 
to  fufpea  that  this  right  is  of  much  the  fame  antiquity  with 
the  introduction  of  ufes  with  refpett  to  freehold  lands  ;  for 
the  alienee  of  a  copyhold  had  merely jus  fduciarium,  for  which 

Vol.  U.  Gg  there 
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there  was  no  remedy  at  law,  but  only  by  fub-poena  in  chan- 
cery c.  "When  therefore  the  lord  had  accepted  a  furrender  of 
his  tenant's  intereft,  upon  confidence  to  re-grant  the  eftate  to 
another  perfon,  either  then  exprefsly  named  or  to  be  afterwards 
named  in  the  tenant's  will,  the  chancery  enforced  this  truft  as 
a  matter  of  confcience ;  which  jurifdiction,  though  feemingly 
new  in  the  time  of  Edward  IV.'1,  was  generally  acquiefced  in, 
as  it  opened  the  way  for  the  alienation  of  copyholds,  as  well  as 
of  freehold  eftates,  and  as  it  rendered  the  ufe  of  them  both 
equally  devifable  by  teftament.  Yet,  even  to  this  day,  the 
new  tenant  cannot  be  admitted  but  by  compofition  with  the 
lord,  and  paying  him  a  fine  by  way  of  acknowledgment  for 
the  licence  of  alienation.  Add  to  this  the  plain  feodal 
inveftiture,  by  delivering  the  fymbol  of  feifin  in  prefence  of 
the  other  tenants  in  open  court ;  "  quando  haft  a  vel  aliud 
"  corporeum  quidlibet  porrigitur  a  domino  fe  inveftituram  facer e 
(C  dicente ;  quae  faltem  coram  duobus  vafallis  folemniter  fieri 
"  debet* :"  and,  to  crown  the  whole,  the  oath  of  fealty  is 
annexed,  the  very  bond  of  feodal  fubjection.  From  all  which 
we  may  fairly  conclude,  that  had  there  been  no  other  evidence 
of  the  fact  in  the  reft  of  our  tenures  and  eftates,  the  very  ex- 
igence of  copyholds,  and  the  manner  in  which  they  are  trans- 
ferred, would  inconteftably  prove  the  very  univerfal  reception 
which  this  northern  fyftem  of  property  for  a  long  time  ob- 
tained in  this  island  ;  and  which  communicated  itfelf,  or  at 
leaft  its  fimilitude,  even  to  our  very  villeins  and  bondmen. 

This  method  of  conveyance  is  fo  effential  to  the  nature  of 
a  copyhold  eftate,  that  it  cannot  properly  be  transferred  by 
any  other  affurance.  No  feoffment  or  grant  has  any  opera- 
tion thereupon.  If  I  would  exchange  a  copyhold  eftate  with 
another,  I  cannot  do  it  by  an  ordinary  deed  of  exchange 
at  the  common  law,  but  we  muft  furrender  to  each  other's 
ufe,  and  the  lord  will  admit  us  accordingly.  If  I  would 
devife  a  copyhold,  I  muft  furrender  it  to  the  ufe  of  my  laft 
will  and  teftament ;  and  in  my  will  I  muft  declare  my  in- 

«  Cro.  Jac.  568.  «  Feud.  I.  %.  t.  2. 

*  Bro.  Air,  tit.  Tenant  per  cofie,  10. 

tentions, 
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tentions,  and  name  a  devifee,  who  will  then  be  entitled  to 
admiflion  f  ( 1 ).  A  fine  or  recovery  had  of  copyhold  lands  in 
the  kingvs  court  may,  indeed,  if  not  duly  reverfed,  alter  the 
tenure  of  the  lands,  and  convert  them  into  frank  fee  g,  which 
is  defined  in  the  old  book  of  tenures  h  to  be  "  land  pleadable 
"  at  the  common  law  ;"  but  upon  an  action  on  the  cafe,  in 
the  nature  of  a  writ  of  deceit y  brought  by  the  lord  in  the 
king's  court,  fuch  fine  or  recovery  will  be  reverfed,  the  lord 
will  recover' his  jurifdi&ion,  and  the  lands  will  be  reftored 
to  their  former  ftate  of  copyhold l. 

In  order  the  more  clearly  to  apprehend  the  nature  of  this 
peculiar  affurance,  let  us  take  a  feparate  view  of  its  feveral 
parts  ;  the  furrender,  the  prefentment,  and  the  admittance. 

f  Co.  Copyh.  §  36.  -  h  t.tenir  en  franke  fee. 

e  Old  Nat.  Brev.  t.  br'ufc  de  reSio  '  See  Vol.  III.  pag.  l66.* 

claufo.     F.  N.  B.  13. 


( I )  Unlefs  a  furrender  is  made  by  the  tellator  forae  time  before 
his  death  to  the  ufe  of  his  laft  will  and  teftament,  the  devife  of  a 
copyhold  is  in  general  abfolutely  void,  and  the  eitate  defcends  to 
the  heir  at  law  :  but  in  three  inftances  a  court  of  equity  will 
interfere,  and  will  fupply  the  defedt  of  a  furrender,  viz.  when 
copyholds  are  devifed  for  the  payment  of  debts,  and  in  favour  of 
a  wife  or  younger  children.  Yet  a  wife  or  younger  children  will 
not  be  relieved  in  equity,  if  the  heir  is  difinherited  or  unprovided 
for.  1  Atk.  387.  3  Bro.  229.  1  Cox's  P.  Wms.  60.  But  a  wife 
will  be  relieved  againft  an  heir,  who  is  not  the  child  of  the  tefta- 
tor,  or  one  who  has  an  equal  claim  to  his  prote&ion  and  bounty 
as  his  wife,  though  fuch  heir  be  unprovided  for,  for  the  wife  will 
be  preferred,  where  there  is  not  an  equal  moral  obligation  violated 
by  giving  her  relief.  3  Bro.  229.  If  both  freehold  and  copyhold 
eftates  are  devifed  for  the  payment  of  debts,  the  chancellor  will 
not  fupply  the  defect  of  the  furrender  of  the  copyhold,  unlefs  the 
freehold  is  infufficient.      I  Bro.  273.      2  Bro.  325. 

Equity  will  not  afiift  a  brother,  grandchildren,  or  a  natural 
child.     3  Atk.  189.     2  Vef.  582. 

Lord  Somer's  decree  in  favour  of  a  grandfon  was  reverfed  by  the 
Houfe  of  Lords.     6  Vef.  jun.  544. 

Gg  2,  t,  A  Sub- 
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i.  A  surrender,  by  an  admittance  fubfequent  whereto 
the  conveyance  is  to  receive  its  perfection  and  confirmation, 
is  rather  a  manifeftation  of  the  alienor's  intention,  than  a 
transfer  of  any  intereft  in  poffeffion.  For,  till  admittance  of 
cejluy  que  ufet  the  lord  taketh  notice  of  the  furrenderor  as  his 
tenant ;  and  he  {hall  receive  the  profits  of  the  land  to  his  own 
ufe,  and  fhall  difcharge  all  fervices  due  to  the  lord.  Yet  the 
intereft  remains  in  him  not  abfolutely,  hut  fub  mo  do ;  for  he 
cannot  pafs  away  the  land  to  any  other,  or  malre  it  fubject 
to  any  other  incumbrance  than  it  was  fubject  to  at  the  time 
of  the  furrender.  But  no  manner  of  legal  intereft  is  vefted 
in  the  nominee  before  admittance.  If  he  enters,  he  is  a  tref- 
paffer,  and  punifhable  in  an  action  of  trefpafs  (2) :  and  if  he 
furrenders  to  the  ufe  of  another,  fuch  furrender  is  merely  void, 
and  by  no  matter  ex  poji  faBo  can  be  confirmed.  For  though 
he  be  admitted  in  purfuance  of  the  original  furrender,  and 
thereby  acquires  afterwards  a  fufficient  and  plenary  intereft  as 
abfolute  owner,  yet  his  fecond  furrender  previous  to  his  own 
admittance  is  abfolutely  void  ab  initio  ,■  becaufe  at  the  time  of 
fuch  furrender  he  had  but  a  poflibility  of  an  intereft,  and  could 
therefore  transfer  nothing  :  and  no  fubfequent  admittance  can 
[  g(5p  "J  make  an  act  good,  which  was  ab  initio  void.  Yet,  though 
upon  the  original  furrender  the  nominee  hath  but  a  poflibility, 
it  is  however  fuch  a  poflibility,  as  may  whenever  he  pleafes  be 
reduced  to  a  certainty  :  for  he  cannot  either  by  force  or  fraud 
be  deprived  or  deluded  of  the  effects  and  fruits  of  the  furren- 
der ;  but  if  the  lord  refufe  to  admit  him,  he  is  compellable 
to  do  it  by  a  bill  in  chancery,  or  a  mandamus  k :  and  the  fur- 

k  a  Roll.  Rep.  107. 

( 2 )  The  furrenderee  would  not  now  be  confidered  a  trefpaffer ; 
for  it  has  been  determined  that  he  may  recover  in  an  ejectment 
againft  the  furrenderor,  upon  a  demife  lain  after  the  furrender, 
where  there  was  an  admittance  of  the  nominee  before  trial :  but 
as  the  furrenderor  after  the  furrender  is  confidered  merely  a  truftee 
for  the  nominee,  it  fhould  feem  that  the  decifion  would  have  been 
the  fame  even  if  the  fubfequent  admittance  had  not  been  proved. 

i  r.  r.  600. 

renderor 
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renderor  can  in  no  wife  defeat  his  grant ;  his  hands  being  for 
ever  bound  from  difpofing  of  the  land  in  any  other  way,  and 
his  mouth  for  ever  flopped  from  revoking  or  countermanding 
his  own  deliberate  act1. 

2.  As  to  the  prefentment ;  that,  by  the  general  cuftom  of 
manors,  is  to  be  made  at  the  next  court  baron  immediately 
after  the  furrender  •,  but  by  fpecial  cuftom  in  fome  places  it 
will  be  good,  though  made  at  the  fecond  or  other  fubfequent 
court.  And  it  is  to  be  brought  into  court  by  the  fame  per- 
form that  took  the  furrender,  and  then  to  be  prefented  by  the 
homage  j  and  in  all  points  material  mull  correfpond  with 
the  true  tenor  of  the  furrender  itfelf.  And  therefore,  if  the 
furrender  be  conditional,  and  the  prefentment  be  abfolute, 
both  the  furrender,  prefentment,  and  admittance  thereupon, 
are  wholly  void  m  :  the  furrender,  as  being  never  truly  pre- 
fented j  the  prefentment,  as  being  falfe  ;  and  the  admittance, 
as  being  founded  on  fuch  untrue  prefentment.  If  a  man 
furrenders  out  of  court,  and  dies  before  prefentment,  and 
prefentment  be  made  after  his  death,  according  to  the  cuf- 
tom, that  is  fufficient n.  So  too,  if  ceftuy  que  ufe  dies  before 
prefentment,  yet,  upon  prefentment  made  after  his  death, 
his  heir  according  to  the  cuftom  fhall  be  admitted.  The 
fame  law  is,  if  thofe,  into  whofe  hands  the  furrender  is  made, 
die  before  prefentment  j  for,  upon  fufficient  proof  in  court, 
that  fuch  a  furrender  was  made,  the  lord  fhall  be  compelled 
to  admit  accordingly.  And  if  the  fteward,  the  tenants,  or 
others  into  whofe  hands  fuch  furrender  is  made,  refufe  or 
neglect  to  bring  it  in  to  be  prefented,  upon  a  petition  pre- 
ferred to  the  lord  in  his  court  baron,  the  party  grieved  fhall 
find  remedy.  But  if  the  lord  will  not  do  him  right  and  jus- 
tice, he  may  fue  both  the  lord,  and  them  that  took  the  fur-  [  370  "] 
rendr,  in  chancery,  and  fhall  there  find  relief0. 

3.  Admittance  is  the  laft  ftage,  or  perfection,  of  copy- 
hold affurances.  And  this  is  of  three  forts  :  firft,  an  admit- 
tance upon  a  voluntary  grant  from  the  lord  ;  fecondly,  an 

1  Co.  Copyh.  §39.  "  C0.Litt.62. 

m   Ibid.     §  0  Co.  Copyh.  §  40, 

G  g  3  admit- 
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admittance  upon  furrender  by  the  former  tenant ;  and,  third- 
ly, an  admittance  upon  a  defcent  from  the  anceftor. 

In  admittances,  even  upon  a  voluntary  grant  from  the  lord, 
when  copyhold  lands  have  efcheated  or  reverted  to  him,  the 
lord  is  confidered  as  an  inftrument.  For  though  it  is  in  his 
power  to  keep  the  lands  in  his  own  hands ;  or  to  difpofe  of 
them  at  his  pleafure,  by  granting  an  abfolute  fee-fimple,  a 
freehold,  or  a  chattel  intereft  therein ;  and  quite  to  change 
their  nature  from  copyhold  to  focage  tenure,  fo  that  he  may 
well  be  reputed  their  abfolute  owner  and  lord  ;  yet  if  he 
will  flill  continue  to  difpofe  of  them  as  copyhold,  he  is 
bound  to  obferve  the  antient  cuftom  precifely  in  every  point, 
and  can  neither  in  tenure  nor  eftate  introduce  any  kind  of 
alteration  ;  for  that  were  to  create  a  new  copyhold :  where- 
fore in  this  refpecT.  the  law  accounts  him  cuftom's  inftru- 
ment. For  if  a  copyhold  for  life  falls  into  the  lord's  hands, 
by  the  tenant's  death,  though  the  lord  may  deftroy  the  te- 
nure and  enfranchife  the  land,  yet  if  he  grants  it  out  again 
by  copy,  he  can  neither  add  to  nor  diminifh  the  antient  rent, 
nor  make  any  the  minuted  variation  in  other  refpects  p  : 
nor  is  the  tenant's  eftate,  fo  granted,  fubje£t  to  any  charges 
or  incumbrances  by  the  lord  q.  (3) 

In  admittances  upon  furrender  of  another,  the  lord  is  to  no 
intent  reputed  as  owner,  but  wholly  as  an  inftrument ;  and 
the  tenant  admitted  fhall  likewife  be  fubjecl:  to  no  charges  or 
p  Co.  Copyh.  §  41.  *  8  Rep.  63. 

( 3 )  Where  a  copyhold  has  been  granted  for  lives,  upon  the 
death  of  one  or  more  of  the  lives,  the  heir  of  the  grantee  cannot 
claim  by  cuftom  a  renewal  of  the  grant  for  frefh  lives  upon  the 
payment  of  a  reasonable  fine,  /'.  e.  a  fine  of  two  years'  value,  as 
in  the  cafe  of  a  copyhold  of  inheritance.  No  cuftom  to  renew  a 
copyhold  for  lives  is  legal,  unlefs  the  fine  has  been  certain  and 
unvaried  ;  for  copyholds  grantable  for  lives  only,  if  the  fine  is  not 
certain,  are  like  leafes  of  freehold  lands  for  lives,  and  renewable 
only  upon  the  belt  terms  the  party  can  make.  Warton  v.  King, 
Anjlr.  659. 

incum- 
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incumbrances  of  the  lord  ;    for  his  claim  to  the  eftate   is 
folely  under  him  that  made  the  furrender r. 

And,  as  in  admittances  upon  furrenders,  fo  in  admit-  [  371  ] 
tances  upon  defcents  by  the  death  of  the  anceftor,  the  lord 
is  ufed  as  a  mere  instrument ;  and,  as  no  manner  of  intereft 
pafles  into  him  by  the  furrender  or  the  death  of  his  tenant, 
fo  no  intereft  pafles  out  of  him  by  the  a£t  of  admittance. 
And  therefore  neither  in  the  one  cafe  nor  the  other,  is  any 
reflect  had  to  the  quantity  or  quality  of  the  lord's  eftate  in 
the  manor.  For  whether  he  be  tenant  in  fee  or  for  years, 
whether  he  be  in  pofleflion  by  right  or  by  wrong,  it  is  not 
material ;  fince  the  admittances  made  by  him  fhall  not  be 
impeached  on  account  of  his  title,  becaufe  they  are  judicial, 
or  rather  minifterial  acts,  which  every  lord  in  pofleflion  is 
bound  to  perform s. 

Admittances,  however,  upon  furrender,  differ  from 
admittances  upon  defcent  in  this,  that  by  furrender  nothing 
is  veiled  in  cefluy  que  ufe  before  admittance,  no  more  than 
in  voluntary  admittances  ;  but  upon  defcent  the  heir  is 
tenant  by  copy  immediately  upon  the  death  of  his  anceftor : 
not  indeed  to  all  intents  and  purpofes,  for  he  cannot  be 
fworn  on  the  homage  nor  maintain  an  action  in  the  lord's 
court  as  tenant ;  but  to  moil  intents  the  law  taketh  notice 
of  him  as  of  a  perfect  tenant  of  the  land  inftantly  upon  the 
death  of  his  anceftor,  efpecially  where  he  is  concerned  with 
any  ftranger.  He  may  enter  into  the  land  before  admit- 
tance ;  may  take  the  profits  •,  may  punifh  any  trefpafs  done 
upon  the  ground1 ;  nay,  upon  fatisfying  the  lord  for  his 
fine  due  upon  the  defcent,  may  furrender  into  the  hands  of 
the  lord  to  whatever  ufe  he  pleafes  (4).  For  which  reafons  we 

r  4  Rep.  27.     Co.  Litt.  59.         s  4  Rep.  27.     1  Rep.  140.         '4  Rep.  23, 

(4)  The  heir  having  as  complete  a  title  without  admittance  as 
with  it,  againft.  all  the  world  but  the  lord,  the  court  of  king's 
bench  will  not  grant  a  mandamus  to  compel  the  lord  to  admit  him. 
2  T.R.  197. 

G  g  4  may 
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may  conclude,  that  the  admittance  of  an  heir  is  principally 
for  the  benefit  of  the  lord,  to  entitle  him  to  his  fine,  and  not 
fo  much  neceflary  for  the  ftrengthening  and  completing  the 
heir's  title.  Hence  indeed  an  obfervation  might  arife,  that 
if  the  benefit,  which  the  heir  is  to  receive  by  the  admittance, 
is  not  equal  to  the  charges  of  the  fine,  he  will  never  come  in 
and  be  admitted  to  his  copyhold  in  court ;  and  fo  the  lord 
may  be  defrauded  of  his  fine.  But  to  this  we  may  reply  in 
[  372  ]  the  words  of  fir  Edward  Coke  ",  "  I  allure  myfelf,  if  it  were 
w  in  the  election  of  the  heir  to  be  admitted  or  not  to  be 
"  admitted,  he  would  be  beft  contented  without  admit- 
"  tance ;  but  the  cuftom  of  every  manor  is  in  this  point 
"  compulfory.  For,  either  upon  pain  of  forfeiture  of 
"  their  copyhold,  or  of  incurring  fome  great  penalty,  the 
«  heirs  of  copyholders  are  inforced,  in  every  manor,  to 
"  come  into  court  and  be  admitted  according  to  the  cuflom, 
"  within  a  fhort  time  after  notice  given  of  their  anceftor's 
«  deceafe."(5) 

u  Copyh.  §  41. 

(5)  Copyholds  are  not  within  the  ftatute  de  donis,  and  cannot 
be  entailed  without  a  fpecial  cuftom  within  the  manor  ;  and  where 
fuch  a  cuftom  exiits,  there  may  alfo  be  a  cuftom  to  bar  the  eftate- 
tail,  by  a  recovery  fuffered  in  the  lord's  court ;  but  if  no  fuch 
cuftom  appears  of  barring  by  recovery,  the  entail  may  be  barred 
by  furrender,  or  otherwife  it  would  amount  to  a  perpetuity. 
2  Vef.  601.  Yet  in  fome  manors  the  cuftom  of  barring  by  one 
mode,  is  co-exiftent  with  the  cuftom  of  barring  by  the  other. 
2  BL  Rep.  944. 
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CHAPTER  THE  TWENTY-THIRD. 


of   ALIENATION  by  DEVISE. 


HpHE  laft  method  of  conveying  real  property,  is,  by  de- 
vzfe,  or  difpofition  contained  in  a  man's  laft  will  and 
teftament.  And,  in  confidering  this  fubjecl:,  I  fhall  not  at 
prefent  inquire  into  the  nature  of  wills  and  teftaments,  which 
are  more  properly  the  inftuments  to  convey  perfonal  eftates  ; 
but  only  into  the  original  and  antiquity  of  devifing  real  eftates 
by  will,  and  the  conftruclion  of  the  feveral  ftatutes  upon 
which  that  power  is  now  founded. 

It  feems  fufficiently  clear,  that,  before  the  conqueft,  lands 
were  devifable  by  will a.  But,  upon  the  introduction  of 
the  military  tenures,  the  reftraint  of  devifing  lands  natu- 
rally took  place,  as  a  branch  of  the  feodal  doctrine  of  non- 
alienation  without  the  confentof  the  lordb.  And  fome  have 
queftioned  whether  this  reftraint  (which  we  may  trace  even 
from  the  antient  Germans c)  was  not  founded  upon  truer 
principles  of  policy,  than  the  power  of  wantonly  difmheriting 
the  heir  by  will,  and  transferring  the  eftate,  through  the 
dotage  or  caprice  of  the  anceftor,  from  thofe  of  his  blood  to 
utter  ftrangers.  For  this,  it  is  alleged,  maintained  the  ba- 
lance of  property,  and  prevented  one  man  from  growing  too 
big  or  powerful  for  his  neighbours ;  fince  it  rarely  happens, 

a  Wright  of  tenures,  17a.  c  Tacit,  4c  tnor.  Germ,  c*  21. 

b  Seepag.  57. 

that 
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that  the  fame  man  is  heir  to  many  others,  though  by  art  and 
management  he  may  frequently  become  their  devifee.  Thus 
the  antient  law  of  the  Athenians  directed  that  the  eftate  of 
the  deceafed  mould  always  defcend  to  his  children ;  or,  on 
failure  of  lineal  defcendants,  fhould  go  to  the  collateral  re- 
lations :  which  had  an  admirable  effe£t  in  keeping  up  equa- 
lity, and  preventing  the  accumulation  of  eftates.  But  when 
Solon  d  made  a  flight  alteration,  by  permitting  them  (though 
only  on  failure  of  iflue)  to  difpofe  of  their  lands  by  tefta- 
ment,  and  devife  away  eftates  from  the  collateral  heir,  this 
foon  produced  an  excefs  of  wealth  in  fome,  and  of  poverty 
in  others  :  which,  by  a  natural  progreflion,  firft  produced 
popular  tumults  and  diffenfions  ;  and  thefe  at  length  ended 
in  tyranny,  and  the  utter  extinction  of  liberty  ;  which  was 
quickly  followed  by  a  total  fubverlion  of  their  ftate  and  na- 
tion. On  the  other  hand,  it  would  now  feem  hard,  on  ac- 
count of  fome  abufes,  (which  are  the  natural  confequence 
of  free  agency,  when  coupled  with  human  infirmity,)  to  de- 
bar the  owner  of  lands  from  diftributing  them  after  his  death 
as  the  exigence  of  his  family  affairs,  or  the  juftice  due  to  his 
creditors,  may  perhaps  require.  And  this  power,  if  pru- 
dently managed,  has  with  us  a  peculiar  propriety ;  by  pre- 
venting the  very  evil  which  refulted  from  Solon's  inftitution, 
the  too  great  accumulation  of  property  :  which  is  the  natu- 
ral confequence  of  our  dodtrine  of  fucceflion  by  primo- 
geniture, to  which  the  Athenians  were  ftrangers.  Of  this 
accumulation  the  ill  effects  were  feverely  felt  even  in  the 
feodal  times :  but  it  fhould  always  be  flrongly  difcouraged 
in  a  commercial  country,  whofe  welfare  depends  on  the  num- 
ber of  moderate  fortunes  engaged  in  the  extenfion  of  trade. 

However  this  be,  we  find  that,  by  the  common  law  of 
England  fince  the  conqueft,  no  eftate,  greater  than  for  term 
of  years,  could  be  difpofed  of  by  teftamente;  except  only  in 
Kent,  and  in  fome  antient  burghs,  and  a  few  particular 
manors,  where  their  Saxon  immunities  by  fpecial  indulgence 

d  Plutarch,  in  vita  Solon.  e  %  Inft.  7. 

fubfifted. 
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fubfifted  f.  And  though  the  feodal  reftraint  on  alienations 
by  deed  vanifhed  very  early,  yet  this  on  wills  continued  for 
fome  centuries  after :  from  an  apprehenfion  of  infirmity  and 
impofition  on  the  teftator  in  extremis,  which  made  fuch  de- 
vifes  fufpicious  g.  Befides,  in  devifes  there  was  wanting  that 
general  notoriety,  and  public  defignation  of  the  fuccefibr, 
which  in  defcents  is  apparent  to  the  neighbourhood,  and 
which  the  fimplicity  of  the  common  law  always  required  in 
every  transfer  and  new  acquifition  of  property. 

But  when  ecclefiaftical  ingenuity  had  invented  the  doc- 
trine of  ufes  as  a  thing  diftincl:  from  the  land,  ufes  began  to 
be  devifed  very  frequently  h,  and  the  devifee  of  the  ufe  could 
in  chancery  compel  it's  execution.  For  it  is  obferved  by 
Gilbert ',  that,  as  the  popifh  clergy  then  generally  fate  in  the 
court  of  chancery,  they  confidered  that  men  are  mod  liberal 
when  they  can  enjoy  their  poffeflions  no  longer:  and  there- 
fore at  their  death  would  choofe  to  difpofe  of  them  to  thofe, 
who,  according  to  the  fuperftition  of  the  times,  could  inter- 
cede for  their  happinefs  in  another  world.  But,  when  the 
ftatute  of  ufes  J  had  annexed  the  poffeflion  to  the  ufe,  thefe 
ufes,  being  now  the  very  land  itfelf,  became  no  longer  de- 
vifable  :  which  might  have  occafioned  a  great  revolution  in 
the  law  of  devifes,  had  not  the  ftatute  of  wills  been  made 
about  five  years  after,  viz.  32  Hen.  VIII.  c.  1.  explained  by 
34  Hen.  VIII.  c.  5.  which  enacted,  that  all  perfons  being 
feifed  in  fee-fimple  (except  feme-coverts  (1),  infants,  idiots, 

f  Litt.  §  167.     1  Inft.  in.  '  On  devifes,  7. 

8  Glanv.  /.  7.  c.  i.  j  27  Hen.  VIII.  c.  10.  See  Dyer.  143. 

h  Plowd.  414. 


( I )  Where  lands  are  conveyed  to  truftees,  a  married  woman 
may  have  the  power  of  appointing  the  difpofition  of  them  after  her 
death,  which  appointment  muft  be  executed  like  the  will  of  a  feme 
foley  and  will  be  fubjedt,  to  the  fame  rules  of  conftru&ion.  2  Vef. 
610.  1  Bro.  99.  And  though  the  contrary  has  been  held,  yet  it 
has  been  determined  by  the  houfe  of  lords,  that  the  appointment 
of  a  married  woman  is  effectual  againft  the  heir  at  law  j  though  it 

depends 
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and  perfons  of  non-fane  memory)  might  by  will  and  tefla- 
ment  in  writing  devife  to  any  other  perfon,  except  to  bodies 
corporate,  two-thirds  of  their  lands,  tenements,  and  here- 
ditaments, held  in  chivalry,  and  the  whole  of  thof  held  in 
focage  :  which  now,  through  the  alteration  of  tenures  by 
the  flatute  of  Charles  the  fecond,  amounts  to  the  whole  of 
their  landed  property,  except  their  copyhold  tenements. 

Corporations  were  excepted  in  thefe  flatutes,  to  prevent 
the  extenfion  of  gifts  in  mortmain  ;  but  now,  by  conftru&ion 
C  376  ]  of  the  ftatute  43  Eliz.  c.  4.  it  is  held,  that  a  devife  to  a  cor- 
poration for  a  charitable  ufe  is  valid,  as  operating  in  the  na- 
ture of  an  appointment,  rather  than  of  a  bequejl.  And  nd  e  d 
the  piety  of  the  judges  hath  formerly  carried  them  great 
lengths  in  fupporting  fuch  charitable  ufes  k ;  it  being  held  that 
the  ftatute  of  Elizabeth,  which  favours  appointments  to  cha- 
rities, fuperfedes  and  repeals  all  former  ftatutes  ,  and  fup- 
plies  all  defects  of  aflurances  m:  and  therefore  not  only  a  de- 
vife to  a  corporation,  but  a  devife  by  a  copyhold  tenant  with- 
out furrendering  to  the  ufe  of  his  will",  and  a  devife  (nay 
even  a  fettlement)  by  tenant  in  tail  without  either  fine  or  re- 
covery, if  made  to  a  charitable  ufe,  are  good  by  way  of  ap- 
pointment °. 

With  regard  to  devifes  in  general,  experience  foon  fhewed 
how  difficult  and  hazardous  a  thing  it  is,  even  in  matters  of 

k  Ch.  Prec.  272.  "  Moor.  890. 

1  Gilb.  Rep.  45.     1  P.  Wms.  248.  °  2  Vern.4,53.     Ch.Prec.  16. 

,n  Duke's  charit.  ufes,  84. 


depends  only  upon  an  agrement  of  her  hufband  before  mar- 
riage, without  any  conveyance  of  the  eftate  to  truftees,  6  Bro. 
P.  C.  156. 

Where  there  is  a  power  to  charge  lands  for  the  payment  of 
debts,  or  for  a  provifion  for  a  wife  or  younger  children,  a  court  of 
equity  will  decree  a  will,  though  not  executed  according  to  the 
ftatute,  a  good  execution  of  the  power.  Scho.  &  Lefr.  60. 
I  Dick.  165. 

publig 
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public  utility,  to  depart  from  the  rules  of  the  common  law ; 
which  are  fo  nicely  conftrudled  and  fo  artificially  connected 
together,  that  the  leaft  breach  in  any  one  of  them  diforders 
for  a  time  the  texture  of  the  whole.  Innumerable  frauds 
and  perjuries  were  quickly  introduced  by  this  parliamentary 
method  of  inheritance ;  for  fo  loofe  was  the  conftruction 
made  upon  this  a£t  by  the  courts  of  law,  that  bare  notes  in 
the  hand-writing  of  another  perfon  were  allowed  to  be  good 
wills  within  the  fhatute  p.  To  remedy  which,  the  ftatute  of 
frauds  and  perjuries,  29  Car.  II.  c.  3.  directs,  that  all  devifes 
of  lands  and  tenements  fhall  not  only  be  in  writing,  but 
figned  by  the  teftator,  or  fome  other  perfon  in  his  prefence, 
and  by  his  exprefs  direction  ;  and  be  fubfcribed,  in  his  pre- 
fence, by  three  or  four  credible  witneffes.  (2)  And  a  folem- 
nity  nearly  fimilar  is  requifite  for  revoking  a  devife  by  writ- 
ing j  though  the  fame  may  be  alfo  revoked  by  burning, 
cancelling,  tearing,  or  obliterating  thereof  by  the  devifor,  or 
in  his  prefence  and  with  his  confent(3):  as  likewife  im- 

p  Dyer,  72.     Cro.  Eliz.  100. 


(2)  Copyholds  and  terms  for  years  are  not  within  the  ftatute, 
but  will  pafs  by  any  will  which  is  fufficient  to  bequeath  perfonalty. 
2  Atl.  37.  2  Bro.  58.  But  the  teftator  muft  furrender  his  copy- 
hold to  the  ufe  of  his  will.     See  p.  368.  ante.,  n.  1. 

Where  the  teftator  is  a  truftee  for  the  benefit  of  others,  he  may 
devife  thofe  lands,  or  the  legal  eftate  by  his  will ;  but  the  truft 
eftates  will  not  pafs  by  general  words,  as  all  my  lands  or  eftates : 
to  pafs  a  truft  eftate,  the  intention  of  the  teftator  muft  be  exprefsly 
fhewn.     6  Vef.  jun.  577, 

( 3 )  It  has  been  determined,  that  one  will  cannot  be  revoked  by 
another  will,  though  it  mould  contain  a  claufe  declaring  all  former 
wills  to  be  revoked,  unlefs  the  fecond  is  valid  and  effectual  as  a 
will.  1  P.  Wms.  343.  Yet  a  will  may  be  revoked  by  an  inftrument 
written  merely  for  the  purpofe  of  revocation  ;  but  it  muft  be  at- 
tefted  by  three  witneffes,  and  the  teftator  muft  fign  it  in  their 
prefence,  which  is  not  neceffary  in  the  execution  of  a  will.  The 
reafon  of  this  difference,  if  it  was  defigned,  is  not  obvious. 
29  Car,  IL  c.  3.  f.  6. 

pliedly, 
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pliedly,  by  fuch  a  great  and  entire  alteration  in  the  circum- 
ftances  and  fituation  of  the  devifor,  as  arifes  from  marriage 
and  the  birth  of  a  child  q  (4). 

In  the  conftruction  of  this  laft  ftatute,  it  has  been  ad- 
judged that  the  teftator's  name,  written  with  his  own  hand, 

*J  Chriftopher  v.  Chriftopher,  Schacch.      Cockpit,  27  Mar.  1773,  by  Wilmot,de 
6  Jul.  177 r.     Spragge  -v.  Stone,  at  the     Grey  and  Parker.     See  pag.  50%. 


(4)  Marriage  and  the  birth  of  a  poflhumous  child  amount  to  a 
revocation.     5  T.  R.  49. 

In  a  cafe  where  a  teftator  had  devifed  his  real  eftate  to  a  woman 
with  whom  he  cohabited,  and  to  her  children,  he  afterwards  mar- 
ried her  and  had  children  by  her,  it  was  held  thefe  circumftances 
did  not  amount  to  a  revocation  of  the  will.  Lord  Ellenborough 
in  his  judgment  says,  "  The  do&rine  of  implied  or  prefumptive 
u  revocations  feems  to  ftand  upon  a  better  foundation  of  reafon, 
"  as  it  is  put  by  lord  Kenyon,  in  Doe  v.  LancaJJoire,  $T.  R.  58. 
"  namely,  as  being  '  a  tacit  condition  annexed  to  the  will 
"  when  made,  that  it  mould  not  take  effedt,  if  there  mould  be 
"  a  total  change  in  the  fituation  of  the  teftator's  family,'  than 
"  on  the  ground  of  any  prefumed  alteration  of  intention  ; 
"  which  alteration  of  intention  fhould  feem  in  legal  reafon- 
"  ing  not  very  material,  unfefs  it  be  confidered  as  fufficient 
"  to  found  a  prefumption  in  fa£t,  that  an  aftual  revocation 
"  has  followed  thereupon.  But,  upon  whatever  grounds  this 
"  rule  of  revocation  may  be  fuppofed  to  ftand,  it  is  on  all 
"  hands  allowed  to  apply  only  in  cafes  where  the  wife  and  chil- 
"  dren,  the  new  objedts  of  duty,  are  wholly  unprovided  for,  and 
"  where  there  is  an  entire  difpofition  of  the  whole  eftate  to  their 
"  exclufion  and  prejudice.  This,  however,  cannot  be  faid  to  be 
"  the  cafe,  where  the  fame  perfons,  who,  after  the  making  of  the 
"  will,  ftand  in  the  legal  relation  of  wife  and  children,  were  be- 
"  fore  fpecifically  contemplated  and  provided  for  by  the  tefta- 
"  tor,  though  under  a  different  character  and  denomination." 
2  EaJ,  530. 

By  the  Roman  law,  if  the  child  born  after  the  will  died  before 

the  teftator,  the  teftament  was  reftored  to  it's  force  and  effeft, 

2  Domat.  40. 

at 


Ch.  23.  of  Things.  376 

at  the  beginning  of  his  will,  as,  "  I,  John  Mills,  do  make 
"  this  my  laft  will  and  teftament ;"  is  a  fufficient  figning,  C  377  1 
without  any  name  at  the  bottom  i ;  though  the  other  is  the 
fafer  way  (5).  It  has  alfo  been  determined,  that  though 
the  witneffes  muft  all  fee  the  teftator  fign,  or  at  leaft  ac- 
knowledge the  figning,  yet  they  may  do  it  at  different  times r. 
But  they  muft  all  fubfcribe  their  names  as  witneffes  in  his 
pre[ence,  left  by  any  poffibility  they  fhould  miftake  the  in- 
ftrument s  (6).  And,  in  one  cafe  determined  by  the  court 
of  king's  bench  l,  the  judges  were  extremely  ftricT;  in  regard 
to  the  credibility,  or  rather  the  competency,  of  the  wit- 
neffes :  for  they  would  not  allow  any  legatee,  nor  by  con- 
fequence  a  creditor,  where  the  legacies  and  debts  were 
charged  on  the  real  eftate,  to  be  a  competent  witnefs  to  the 
devife,  as  being  too  deeply  concerned  in  intereft  not  to  wifh 
the  eftablifhment  of  the  will ;  for,  if  it  were  eftablifhed,  he 
gained  a  fecurity  for  his  legacy  or  debt  from  the  real  eftate, 


1 

3  Lev- 

I. 

s  1  P. 

Wms. 

740. 

r 

Freem. 

486. 

2Ch. 

Caf. 

109. 

Pr. 

1  Stra 

■  1253' 

eh. 

185. 

( 5 )  I  conceive  that  writing  the  name  at  the  beginning  would 
never  be  confidered  a  figning  according  to  the  ftatute,  unlefs  the 
whole  will  was  written  by  the  teftator  himfelf :  for  whatever  is 
written  by  a  ftranger  after  the  name  of  the  teftator,  affords  no 
evidence  of  the  teftator's  affentto  it,  if  the  fubfcription  of  his  name 
in  his  own  hand  is  not  fubjoined. 

(6)  It  has  been  determined  to  be  in  his  prefence,  if  he  is  ap- 
prifed  at  the  time  of  the  atteftation  of  the  witneffes,  and  was  in  a 
fituation  from  which  he  might  have  feen  the  witneffes  fubfcribe 
their  names.  As  in  a  cafe  where  the  teftator's  carriage  was  drawn 
oppofite  the  windows  of  an  attorney's  office,  in  which  the  witneffes 
attefted  the  will,  this  was  clearly  determined  to  be  in  the  teftator's 
prefence.  1  Bro.  99.  The  objeft  of  this  requifition  in  the  ftatute 
is  to  prevent  the  teftator  and  the  witneffes  from  being  impofed 
upon  by  the  fubftitution  of  another  inftrumentor  a  fabricated  will. 
Hence  the  atteftation  of  a  will  is  void,  if  at  the  time  the  teftator 
is  in  a  ftate  of  infenfibility.     Doug.  229. 

whereas 
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whereas  otherwife  he  had  no  claim  but  on  the  perfonal  af- 
fets.    This  determination,  however,  alarmed  many  purchafors 
and  creditors,  and  threatened  to  fhake  moft  of  the  titles  in 
the  kingdom,  that  depended  on  devifes  by  will.     For,  if  the 
will  was  attefted  by  a  fervant  to  whom  wages  were  due,  by 
the  apothecary  or  attorney  whofe  very  attendance  made  them 
creditors,  or  by  the  minifter  of  the  parifh  who  had  any  de- 
mand for  tithes  or  ecclefiaftical  dues,  (and  thefe  are  the  per- 
fons  moft  likely  to  be  prefent  in  the  teftator's  laft  illnefs,) 
and  if  in  fuch  cafe  the  teftator  had  charged  his  real  eftate 
with  the  payment  of  his  debts,  the  whole  will,  and  every 
difpofition  therein,  fo  far  as  related  to  real  property,  were 
held    to   be    utterly   void.      This    occafioned    the    ftatute 
25  Geo.  II.  c.  6.  which  reftored  both  the  competency  and  the 
credit  of  fuch  legatees,  by  declaring  void  all  legacies  (7)  given 
to  witnefles,  and   thereby  removing  all  pombility  of  their 
intereft  affecting  their  teftimony.     The  fame  ftatute    like- 
wife  eftablifhed    the  competency  of  creditors,  by  directing 
the  teftimony  of  all  fuch  creditors  to  be  admitted,  but  leav- 
ing their  credit  (like  that  of  all  other  witnefles)  to  be  con- 
fidered,  on  a  view  of  all  the  circumftances,  by  the  court  and 
C  378  ]  jury  before  whom  fuch  will  {hall  be  contefted.     And  in  a 
much  later  cafe  u  the  teftimony  of  three  witnefles  who  were 
creditors,  was  held  to  be  fufHciently  credible,  though  the 
land  was  charged  with  the  payment  of  debts  ;  and  the  rea- 
fons  given  on  the  former  determination  was  faid  to  be  in- 
fufficient.  (8) 

u  M.  31  Geo.  II.  4  Bur.  1,  430. 


( 7 )  This  extends  to  devifes  of  lands,  and  every  intereft  given 
to  the  witnefles. 

(8)  The  fubfcribing  witnefles  may  afterwards  be  admitted  to 
prove  the  teftator  was  infane  when  he  executed  his  will.  But  in 
a  cafe  where  the  three  witnefles  and  twelve  fervants  fwore  to  the 
teftator's  infanity,  they  were  contradicted  by  the  whole  neighbour- 
hood, and  the  fubfcribing  witnefles  were  afterwards  convicted  of 
perjury.     Low  v.  Joliffe,  1  BL  Rep.  36$. 

Another 
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Another  inconvenience  was  found  to  attend  this  new 
method  of  conveyance  by  devife  ;  in  that  creditors  by  bond 
and  other  fpecialties,  which  affected  the  heir  provided  he  had 
affets  by  defcent,  were  now  defrauded  of  their  fecurities,  not 
having  the  fame  remedy  againft  the  devifee  of  their  debtor. 
To  obviate  which,  the  ftatute  3  &  4  W.  &  M.  c.  14.  hath 
provided,  that  all  wills  and  teftaments,  limitations,  difpo- 
fitions,  and  appointments  of  real  eftates,  by  tenants  in  fee- 
fimple  or  having  power  to  difpofe  by  will,  fhall  (as  againft 
fuch  creditors  only)  be  deemed  to  be  fraudulent  and  void : 
and  that  fuch  creditors  may  maintain  their  actions  jointly 
againft  both  the  heir  and  the  devifee  (9). 

A  will  of  lands,  made  by  the  permiffion  and  under  the 
control  of  thefe  ftatutes,  is  confidered  by  the  courts  of  law 
not  fo  much  in  the  nature  of  a  teftament,  as  of  a. conveyance 
declaring  the  ufes  to  which  the  land  fhall  be  fubject :  with 
this  difference,  that  in  other  conveyances  the  actual  fub- 
fcription  of  the  witneffes  is  not  required  by  law  ",  though  it 

w  See  pag.  307,  308. 


(9)  A  devife  to  raife  a  portion  for  younger  children  according 
to  an  agreement  before  marriage,  and  a  devife  for  the  payment  of 
debts,  are  exceptions  in  the  ftatute,  fed.  4.  But  it  has  been 
held,  that  the  payment  of  the  debt  muft  be  provided  for  effectu- 
ally in  order  to  bring  it  within  the  exception.  1  Bro.  311.  2  Bro. 
614. 

Lord  Eldon  has  declared  that  it  is  an  uniform  rule,  that  a  pro- 
vifion  by  will,  effectual  in  law  or  equity  for  payment  of  cre- 
ditors, is  not  fraudulent  within  the  ftatute,  but  is  equitable  affets. 

7  V'f-  323- 

The  execution  of  a  will  in  a  court  of  law  is  proved  by  calling 
one  of  the  fubfcribing  witneffes,  who  proves  that  the  teftator  exe- 
cuted his  will  by  figning  and  fealing  in  his  prefence,  and  in  the 
prefence  of  the  other  two  fubfcribing  witneffes.  But  if  a  bill  is 
filed  to  eftablifh  a  will,  all  the  fubfcribing  witneffes  living  muft  be 
examined,  unlefs  they  are  abroad  ;  then  their  hand-writing  muft  be 
proved,  as  if  they  were  dead.     5  Vef.  jun.  411. 

Vol.  II.  H  h  ii 
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is  prudent  for  them  fo  to  do,  in  order  to  aflift  their  memory 
when  living,  and  to  fupply  their  evidence  when  dead  ;  but 
in  devifes  of  lands  fuch  fubfcription  is  now  abfolutely  necef- 
fary  by  ftatute,  in  order  to  identify  a  conveyance,  which  in 
it's  nature  can  never  be  fet  jip  till  after  the  death  of  the 
devifor.  And  upon  this  notion,  that  a  devife  affefting  lands 
is  merely  a  fpecies  of  conveyance,  is  founded  this  diftin&ion 
between  fuch  devifes  and  teftaments  of  perfonal  chattels ;  that 
the  latter  will  operate  upon  whatever  the  teftator  dies  poflefled 
of,  the  former  only  upon  fuch  real  eftates  as  were  his  at  the 
time  of  executing  and  publifhing  his  will  x  (10).     Where- 

1  iP.  Wins.  575.     11  Mod.  148. 


(10)  Lord  Mansfield  has  declared,  that  this  does  not  turn  upon 
the  conftruction  of  the  ftatute  32  Henry  VIII.  c.  I.  (asfomehave 
fuppofed)  which  fays,  that  any  perfon  having  lands,  &c.  may 
devife :  for  the  fame  rule  held  before  the  ftatute,  where  lands 
were  devifable  by  cuftoni.  Coiup.  90.  It  has  been  determined, 
that  where  a  teftator  has  devifed  all  his  lands,  or  all  the  lands 
which  he  mall  have  at  the  time  of  his  death ;  if  he  purchafes  copy- 
holds after  the  execution  of  the  will,  and  furrenders  them  to 
the  ufes  declared  by  his  will,  they  will  pafs  by  the  will.  Coiup. 
130.  Or  if  the  teftator,  after  making  fuch  a  devife,  purchafes 
freehold  lands,  and  then  makes  a  codicil  duly  executed  according 
to  the  ftatute,  though  no  notice  is  taken  of  the  after-purchafed 
lands  ;  yet  if  the  codicil  is  annexed  to,  or  confirms  the  will,  or,  as 
it  feems,  has  a  reference  to  it,  this  amounts  to  a  republication  of 
the  will,  and  the  after-purchafed  lands  will  pafs  under  the  general 
devife.  Coivp.  158.  Com.  383.  4  Bro.  2.  7  Vef.  jun.  98.  But  if 
the  codicil  refers  exprefsly  to  the  lands  only  devifed  by  the  will, 
then  the  after-purchafed  lands  will  not  pafs  under  the  general  de- 
vife of  the  will.     7  T.  R.  482. 

This  alfo  is  a  general  rule,  that  if  a  man  is  feifed  of  an  eftate  in 
fee,  and  difpofes  of  it  by  will,  and  afterwards  makes  a  conveyance 
of  the  fee-fimple,  and  takes  back  a  new  eftate,  this  new  eftate  will 
not  pafs  by  the  will,  for  it  is  not  the  eftate  which  the  teftator  had 
at  the  time  of  publifhing  his  will. 

Some  cafes  have  lately  produced  much   difcufilon  both   in  th 
courts  of  law  and  equity.     They  were  cafes  where   articles  had 

been 
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fore  no  after-purchafed  lands  will  pafs  under  fuch  devife  y, 
unlefs,  fubfequent  to  the  purchafe  or  contract  ',  the  devifor 
republifhes  his  will a  ( 1 1 ). 

y  Moor.  255.     ir  Mod.  127.  *  Salk.  238. 

z  1  Ch.  Caf.  39.    2  Ch.  Caf.  144. 


been  entered  into  before  marriage,  by  a  man  poflefled  of  eftates  in 
fee,  in  order  to  make  certain  fettlements  upon  his  wife  and  chil- 
dren, in  which  he  referved  to  himfelf  the  reverfion  in  fee,  which 
reverfion  he  afterwards  difpofed  of  by  his  will ;  and  after  the 
making  of  his  will,  he  executed  proper  conveyances  for  the  per- 
formance of  the  marriage-articles,  in  which,  after  the  limitations  to 
his  wife  and  children,  he  took  back  the  reverfion  in  fee  ;  this  was 
held  to  be  a  revocation  of  the  will  by  lord  Loughborough,  and  his 
decifion  was  afterwards  confirmed  by  the  houfe  of  lords  in  the  cafe 
of  Brydges  v.  Duchefs  of  Chandos.      2  Vef.  jun.  417. 

A  fimilar  decifion  was  alfo  made  in  the  courts  of  common  pleas 
and  king's  bench,  in  the  cafe  of  Goodtitle  <v.  Otway,  7  T.  R.  399. 
In  that  cafe  lord  Kenyon  lays  down  generally,  "  that  it  is  now  in- 
"  difputably  fixed,  that  where  the  whole  eftate  is  conveyed  to 
"  ufes,  though  the  ultimate  reverfion  comes  back  to  the  grantor 
•'  by  the  fame  inftrument,  it  operates  as  a  revocation  of  a  prior 
"  will."     7  T.  R.  419. 

Equity  admits  no  revocation  which  would  not  upon  legal 
grounds  be  a  revocation  at  law.  There  are  three  cafes  which  are 
exceptions  to  this  general  rule,  viz.  mortgages,  which  are  revoca- 
tions pro  tanto  only,  a  conveyance  for  payment  of  debts,  or  a  con- 
veyance merely  for  the  purpofe  of  a  partition  of  an  eftate.  In  the 
two  firft  a  court  of  equity  decrees  the  redemption,  or  the  furplus, 
to  that  perfon  who  would  have  been  entitled  if  fuch  mortgage  or 
conveyance  had  not  exifted,  /'.  e.  the  devifee.     2  Vef.  jun.  428. 

(11)  If  an  eftate  is  given  to  A  and  his  heirs,  or  to  A  and  the 
heirs  of  his  body,  or  any  intereft  whatever  to  A,  and  A  dies  before 
the  teftator,  the  devife  is  lapfed  and  void,  and  the  heirs  of  A  can 
claim  no  benefit  from  the  devife.  A  fevere  inftance  of  this  rule 
occurred  not  long  ago  in  Ireland.  A  father  devifed  his  eftate  to 
his  eldeft  fon  and  the  heirs  of  his  body,  and  upon  failure  of  his  iflue 
to  his  fecond  fon  in  like  manner  in  tail ;  the  eldeft  fon  died  before 
the  father,  leaving  feveral  children  ;  and  the  father,  fuppofing  that 
the  eldeft  of  them  would  take  under  the  devife,  made  no  alteration 

H  h  2  in 
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We  have  now  confidered  the  feveral  fpecies  of  common 
afiurances,  whereby  a  title  to  lands  and  tenements  may  be 
transferred  and  conveyed  from  one  man  to  another.  But, 
before  we  conclude  this  head,  it  may  not  be  improper  to 
take  notice  of  a  few  general  rules  and  maxims,  which  have 
been  laid  down  by  courts  of  juftice,  for  the  conftruftion 
and  expofition  of  them  all.     Thefe  are, 

1.  That  the  conftru&ion  be  favourable,  and  as  near  the 
minds  and  apparent  intents  of  the  parties,  as  the  rules  of 
law  will  admit  b.  For  the  maxims  of  law  are,  that  "  verba 
u  intentiotii  debent  infervire ,-"  and  "  benigne  interpret amur 
"  chartas  propter  Jimplicitatem  laicorum."  And  therefore  the 
conftru&ion  muft  alfo  be  reafonable,  and  agreeable  to  com- 
mon underftanding c. 

2.  That  quoties  in  verbis  nulla  eft  ambiguitas  ibi  nulla 
expofttio  contra  verba Jienda  eft  <»  :  but  that,  where  the  intention 
is  clear,  too  minute  a  flrefs  be  not  laid  on  the  itri£t,  and 
precife  fignification  of  words  ;  nam  qui  haeret  in  litera,  hae~ 
ret  in  cortice.  Therefore,  by  a  grant  of  a  remainder  a  re- 
verfion  may  well  pafs,  and  e  converfo e.  And  another 
maxim  of  law  is,  that  "  mala  grammatica  non  vitiat  char- 
"  tarn ;"  neither  falfe  Englifh  nor  bad  Latin  will  deftroy  a 
deed  f.  Which  perhaps  a  claffical  critic  may  think  to  be  no 
unnecefTary  caution. 

b  And.  60.  *  Hob.  17. 

c   iBulftr.  175.     Hob.  304.  r  10  Rep.  133.  Co.  Litt.   225. 

d  2  Saund.  157.  2  Show.  334. 


in  his  will :  the  confequence  was,  that  the  devife  was  lapfed  and 
void,  and  the  fecond  fon  was  entitled  by  the  will  to  an  eftate-tail, 
in  exclufion  of  the  children  of  the  eldefl  brother,  the  firft  objects 
of  the  father's  bounty  and  regard. 

The  court  of  king's  bench  in  Ireland  decided  in  favour  of  the 
grandfon  ;  but  that  decifion  was  reverfed  by  the  king's  bench  and 
houfe  of  lords  here,  the  queftion  being  too  clear  to  admit  a  doubt. 
Whiter.  White,  6  T.  R.  518.     1  Bro.  219.     Doug.  330. 

q.THAT 
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3.  That  the  conftru&ion  be  made  upon  the  entire  deed, 
and  not  merely  upon  disjointed  parts  of  it.     "  Nam  ex  ante- 
*'  cedentibus  et  confequentibus  fit  optima  ititerpretatio  6."      And 
therefore  that  every  part  of  it  be  (if  poffible)  made  to  take  [  380  ] 
effect :  and  no  word  but  what  may  operate  in  fome  fhape  or 

other  h.     "  Nam  verba  debent  intelligi  cum  effecluy  ut  res  magii 
u  vale  at  quern  per  eat '." 

4.  That  the  deed  be  taken  moft  ftrongly  againft  him 
that  is  the  agent  or  contractor,  and  in  favour  of  the  other 
party.  "  Verba  fortius  accipiuntur  contra  proferentem."  As, 
if  tenant  in  fee-fimple  grants  to  any  one  an  eftate  for  life, 
generally,  it  fhall  be  conftrued  an  eftate  for  the  life  of  the 
grantee '.  For  the  principle  of  felf-prefervation  will  make 
men  fufficiently  careful,  not  to  prejudice  their  own  intereft 
by  the  too  extenfive  meaning  of  their  words :  and  hereby 
all  manner  of  deceit  in  any  grant  is  avoided  ;  for  men  would 
always  affect  ambiguous  and  intricate  expreffions,  provided 
they  were  afterwards  at  liberty  to  put  their  own  conftruc- 
tion  upon  them.  But  here  a  diftindtion  muft  be  taken  be- 
tween an  indenture  and  a  deed-poll :  for  the  words  of  an  in- 
denture, executed  by  both  parties,  are  to  be  confidered  as  the 
words  of  them  both  ;  for,  though  delivered  as  the  words 
of  one  party,  yet  they  are  not  his  words  only,  becaufe  the 
other  party  hath  given  his  confent  to  every  one  of  them. 
But  in  a  deed-poll,  executed  only  by  the  grantor,  they  are 
the  words  of  the  grantor  only,  and  fhall  be  taken  moft 
ftrongly  againft  him  k.  And,  in  general,  this  rule,  being  a 
rule  of  fome  ftri&nefs  and  rigour,  is  the  laft  to  be  relbrted 
to  ;  and  is  never  to  be  relied  upon,  but  where  all  other 
rules  of  expoGtion  fail  '.  ■* 

5.  That,  if  the  words  will  bear  two  fenfes,  one  agree- 
able to,  and  another  againft  law  ;  that  fenfe  be  preferred, 
which  is  moft  agreeable  thereto  "'.     As  if  tenant  in  tail  let* 

s   iBulftr.  IOI.  k  Co.  Litt.  1,34. 

"  1  P.  Wtr.s.  4j-.  '  Bacon's  Elem.  c.j. 

:  Plo\vd.ij6.  •■"  Co.  Litt.  4  j. 

s  Co.  Litt.  42. 

Hli   1  -  \e 
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a  leafe  to  have  and  to  hold  during  life  generally,  it  fhall  be 
conftrued  to  be  a  leafe  for  his  own  life  only,  for  that  (lands 
with  the  law  •,  and  not  for  the  life  of  the  leffee,  which  is 
beyond  his  power  to  grant. 

[  381  ]  6.  That,  in  a  deed,  if  there  be  two  claufes  fo  totally 
repugnant  to  each  other,  that  they  cannot  ftand  together, 
the  firft  fhall  be  received  and  the  latter  rejected  "  ;  wherein 
it  differs  from  a  will  ;  for  there,  of  two  fuch  repugnant 
claufes  the  latter  fhall  ftand  °.  Which  is  owing  to  the 
different  natures  of  the  two  inftruments  ;  for  the  firft  deed 
and  the  laft  will  are  always  mod  available  in  law  (12). 
Yet  in  both  cafes  we  fhould  rather  attempt  to  reconcile 
them  p. 

7.  That  a  devife  be  moft  favourably  expounded,  to  pur- 
fue  if  poffible  the  will  of  the  devifor,  who  for  want  of  advice 
or  learning  may  have  omitted  the  legal  or  proper  phrafes. 
And  therefore  many  times  the  law  difpenfes  with  the  want 
of  words  in  devifes,  that  are  abfolutely  requifite  in  all  other 
inftruments.  Thus  a  fee  may  be  conveyed  without  words 
of  inheritance  q ;  and  an  eftate-tail  without  words  of  pro- 
creation r  (13).     By  a  will  alfo  an  eftate  may  pafs  by  mere 

»  Hardr.  94.  t  See  pag.  108. 

0  Co.  Litt.  112.  r  See  pag.  115. 

p  Cro.  Eliz.  420.     1  Vern.  30. 


(12)  Such  was  held  to  be  the  law  in  the  time  of  lord  Coke  ;  but 
now  where  the  fame  eftate  is  given  by  the  teftator  to  two  perfons  in 
different  parts  of  the  will,  they  are  conftrued  to  take  the  eftate  as 
joint  tenants,  or  tenants  in  common,  according  to  the  limitations 
of  the  eftates  and  interefts  devifed.  3  Ath.  493.  Harg.  Co. 
Litt.  112.  b. 

(13)  In  the  celebrated  cafe  of  Perrin  v.  Blake,  the  queftion  was 
this,  viz.  whether  the  manifeft  intention  of  the  teftator  to  give  to 
the  firft  taker  an  eftate  for  life  only  ought  to  prevail,  or  that  he 
Ihould  have  an  eftate-tail  from  the  conftru&ion  which  would  have 
clearly  been  put  upon  the  fame  wordo  if  they  had  been  ufed  in 

a  deed- 
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implication,  without  any  exprefs  words  to  direct  it's  courfe. 
As,  where  a  man  devifes  lands  to  his  heir  at  law,  after  the 


a  deed.  The  devife  in  fubftance  was  as  follows  :  the  teftator  de- 
clared, it  is  my  intent  and  meaning,  that  none  of  my  children 
fhould  fell  or  difpofe  of  my  eftate  for  longer  term  than  his  own 
life  ;  and  to  that  intent  I  give  my  fon  John  Williams  my  eftate  dur- 
ing his  natural  life,  remainder  to  my  brother-in-law  during  the 
life  of  my  fon  John  Williams  (the  defign  of  that  being  to  fupport 
the  contingent  remainder)  ;  remainder  to  the  heirs  of  the  body  of 
John  Williams.  Lord  Mansfield  and  two  other  judges  of  the 
court  of  king's  bench  determined,  that  John  Williams  took  an 
eftate  for  life  only ;  but  upon  a  writ  of  error  to  the  exchequer- 
chamber,  the  decifion  was  reverfed,  and  fix  out  of  eight  of  the 
other  judges  held,  that  John  Williams  took  an  eftate-tail,  which  of 
confequence  gave  him  an  abfolute  power  of  felling  or  difpofmg  of 
the  eftate  as  he  pleafed.  The  difcuffion  of  this  fubjeft  called  forth 
a  fplendid  difplay  of  legal  learning  and  ingenuity.  Yet  it  has 
fince  been  obferved  by  a  learned  judge,  that  as  one  of  the  judges 
held  that  John  Williams  took  an  eftate-tail,  becaufe  he  was  of  opi- 
nion that  fuch  might  be  prefumed  to  be  the  teftator's  intention,  no 
argument  in  future  can  be  drawn  from  this  cafe ;  becaufe  one  half 
of  the  judges  relied  upon  the  ground  of  intention  alone.  And  the 
Editor  entirely  concurs  with  that  learned  judge,  that  it  is  the  firll 
and  great  rule  in  the  expofition  of  wills,  and  to  which  all  other 
rules  mult  bend,  that  the  intention  of  the  teftator,  expreffed  in  his 
will,  ftiall  prevail,  provided  it  be  confiflent  with  the  rules  of  laiv  ; 
that  is,  provided  it  can  be  effeftuated  confiftently  with  the  limits 
and  bounds  which  the  lav/  prefcribes.  Mr.  J.  Buller,  Doug.  322. 
To  argue  that  the  intention  fhall  be  fruftrated  by  a  rule  ofconjlruc- 
tion  of  certain  words,  is  to  fay  that  the  intention  ftiall  be  defeated 
by  the  ufe  of  the  very  words  which  the  teftator  has  adopted  as  the 
beft  to  communicate  his  intention,  and  of  which  the  fenfe  is  intel- 
ligible to  all  mankind. 

Where  technical  phrafesand  terms  of  art  are  ufed  alone  by  a  tef- 
tator, it  is  fair  to  prefume  that  he  knew  their  artificial  import  and 
fignification,  and  that  fuch  was  his  will  and  intention  ;  but  where 
he  happens  to  introduce  them,  and  at  the  fame  time  in  effect  de- 
clares that  I  do  not  intend  what  conveyancers  underftand  by  thefe 
words,  but  my  intention  is  to  difpofe  of  rny  eilatc  diredlly  contrary 

H  h  4  to 
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death  of  his  wife  :  here,  though  no  eftate  13  given  to  the 
wife  in  exprefs  terms,  yet  fhe  fhall  have  an  eftate  for  life 
by  implication  '  ;  for  the  intent  of  the  teftator  is  clearly  to 
poftpone  the  heir  till  after  her  death ;  and,  if  fhe  does  not 
take  it,  nobody  elfe  can  (14).  So  alfo  where  a  devile  is  of 
black-acre  to  A  and  of  white-acre  to  B  in  tail,  and  if  they 
both  die  without  iffue,  then  to  C  in  fee  ;  here  A  and  B 
have  crofs  remainders  by  implication,  and  on  the  failure  of 
either's  iffue,  the  other  on  his  iffue  fhall  take  the  whole  ; 
and  C's  remainder  over  fhall  be  poftponed  till  the  iffue  of 
both  fhall  fail '.  But,  to  avoid  confufion,  no  fuch  crofs  re- 
mainders are  allowed  between  more  than  two  devifees  "(15): 

*  H.  13  Hen.  VII.  17.  1  Venir.  376.  "  Cro.  Jac.  6jj.       1  Ventr.  214. 

1  Freem.  484.  2  Show.  139. 


to  the  conftruftfon  generally  put  upon  them  ;  furely  courts  of  juf- 
tice  are,  or  ought  to  be,  as  much  at  liberty,  or  rather  under  an  obli- 
gation, to  effectuate  that  intention  as  far  as  the  law  will  admit,  as 
if  he  had  expreffed  it  in  the  moft  apt  and  appropriate  language. 
1  Bl.  Rep.  672.  4  Burr.  2579.  Doug.  329.  Fearne,  113.  Harg, 
Trafts,  351.  490. 

(14)  But  it  has  been  thought,  that  if  it  is  given  to  a  ftranger 
after  the  wife's  death,  the  devife  raifes  no  implication  in  favour  of 
the  wife,  for  it  may  defcend  to  the  heir  during  the  life  of  the 
wife,  which  poffibly  may  have  been  the  teftator's  intention.  Cro. 
Jac.  75. 

( 15)  The  contrary  has  for  fome  time  been  fully  eftablifhed  ;  and 
this  has  been  laid  down  by  lord  Mansfield,  as  a  general  rule,  viz. 
wherever  crofs  remainders  are  to  be  raifed  between  two  and  no  more, 
the  favourable  prefumption  is  in  fupport  of  crofs  remainders : 
where  between  more  than  two,  the  prefumption  is  againft  them  ; 
but  the  intention  of  the  teltator  may  defeat  the  prefumption  in 
either  cafe. 

And  the  Editor  conceives  that  crofs  remainders  would  be  raifed 
in  every  cafe  in  which  it  appears  to  be  the  teftator's  intention  that 
the  fubfequent  devifee  (hall  take  nothing  till  the  iffue  of  all  the  firft 
devifees  are  extinct.      Coivp.  777.  797.     4  T.  R.  710. 

In  a  cafe,  where  crofs  remainders  were  created  by  a  deed,  lord 
Kenyon  declared,  that  "  no   technical  precife  form  of  words  u 

"  ricceffary 
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and,  in  general,  where  any  implications  are  allowed,  they 
mult  be  fuch  as  are  necejfary  (or  at  lead  highly  probable) 
and  not  merely  pojfsble  implications  w.  And  herein  there  is 
no  diftinction  between  the  rules  of  law  and  of  equity ;  for 
the  will,  being  confidered  in  both  courts  in  the  light  of  a 
limitation  of  ufes  x,  is  conftrued  in  each  with  equal  favour 
and  benignity,  and  expounded  rather  on  it's  own  particular 
circumftances,  than  by  any  general  rules  of  pofitive  law. 

And  thus  we  have  taken  a  tranfient  view,  in  this  and  the  [  3^2  ] 
three  preceding  chapters,  of  a  very  large  and  diffufive  fubjecl, 
the  doctrine  of  common  aflurances  :  which  concludes  our  ob- 
fervations  on  the  title  to  things  real,  or  the  means  by  which 
they  may  be  reciprocally  loft  and  acquired.  We  have  be- 
fore confidered  the  eftates  which  may  be  had  in  them,  with 
regard  to  their  duration  or  quantity  of  intereft,  the  time  of 
their  enjoyment,  and  the  number  and  connexions  of  the  per- 
fons  entitled  to  hold  them :  we  have  examined  the  tenures, 
both  antient  and  modern,  whereby  thofe  eftates  have  been, 
and  are  now,  holden :  and  have  diftinguifhed  the  obje£t  of 
all  thefe  inquiries,  namely,  things  real  into  the  corporeal 
or  fubftantial,  and  in  corporeal  or  ideal  kind ;  and  have  thus 
confidered  the  rights  of  real  property  in  every  light  wherein 
they  are  contemplated  by  the  laws  of  England.  A  fyftem  of 
laws,  that  differs  much  from  every  other  fyftem,  except  thofe 

*  Vaugh.  262.  *  Fitzg.  236.     n  Mod.  153. 


"  necefiary  to  create  crof8  remainders,  though  in  the  verbofenefs 
*'  of  conveyancers  an  abundance  of  words  is  generally  introduced 
"  in  deeds  for  this  purpofe."  5  T.  R.  43 1.  But  crofs  remainders 
connot  be  created  in  a  deed,  as  in  a  will,  by  implication,  not  even 
where  the  ultimate  limitation  is  given  "  in  default  of  all  fuch 
"  iffue,"  which  words  would  probably  create  crofs  remainders 
amongft  any  number  in  a  will.     5  T.  R.  521.     1  Eaft,  416. 

In  a  will  there  may  be  crofs  remainders  amongft;  any  number 
by  implication,  where  it  is  the  manifeft  intention  of  the  teftator, 
though  he  has  given  the  eftates  to  the  refpeShe  heirs  of  their 
bodies.     2  Eafit  36. 

of 
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of  the  fame  feodal  origin,  in  it's  notions  and  regulations  of 
landed  eftates  ;  and  which  therefore  could  in  this  particular 
be  very  feldom  compared  with  any  other. 

The  fubject,  which  has  thus  employed  our  attention,  is 
of  very  extenfive  ufe,  and  of  as  extenfive  variety.  And  yet, 
I  am  afraid,  it  has  afforded  the  ftudent  lefs  amufement  and 
pleafure  in  the  purfuit,  than  the  matters  difcuffed  in  the  pre- 
ceding volume.  To  fay  the  truth,  the  vaft  alterations  which 
the  doctrine  of  real  property  has  undergone  from  the  conqueft 
to  the  prefent  time ;  the  infinite  determinations  upon  points 
that  continually  arife,  and  which  have  been  heaped  one  upon 
another  for  a  courfe  of  feven  centuries,  without  any  order  or 
C  3*>3  ]  method;  and  the  multiplicity  of  acts  of  parliament  which 
have  amended,  or  fometimes  only  altered,  the  common  law : 
thefe  caufes  have  made  the  ftudy  of  this  branch  of  our  national 
jurifprudence  a  little  perplexed  and  intricate.  It  hath  been 
my  endeavour  principally  to  felect  fuch  parts  of  it  as  were 
of  the  moft  general  ufe,  where  the  principles  were  the  moft 
fimple,  the  reafons  of  them  the  moft  obvious,  and  the  practice 
the  leaft  embarraffed.  Yet  I  cannot  prefume  that  I  have  al- 
ways been  thoroughly  intelligible  to  fuch  of  my  readers,  as 
were  before  ftrangers  even  to  the  very  terms  of  art,  which  I 
have  been  obliged  to  make  ufe  of ;  though,  whenever  thofe 
have  firft  occurred,  I  have  generally  attempted  a  fhort  ex- 
plication of  their  meaning.  Thefe  are  indeed  the  more  nu- 
merous, on  account  of  the  different  languages,  which  our 
law  has  at  different  periods  been  taught  to  fpeak  ;  the  diffi- 
culty arifing  from  which  will  infenfibly  diminifh  by  ufe  and 
familiar  acquaintance.  And  therefore  I  fhall  clofe  this  branch 
of  our  inquiries  with  the  words  of  fir  Edward  Coke  y :  "  Al- 
"  beit  the  ftudent  fhall  not  at  any  one  day,  do  what  he  can, 
"  reach  to  the  full  meaning  of  all  that  is  here  laid  down, 
"  yet  let  him  no  way  difcourage  himfelf,  but  proceed :  for 
"  on  fome  other  day,  in  fome  other  place,"  (or  perhaps  upon 
a  fecond  perufal  of  the  fame,)  "  his  doubts  will  be  probably 
"  removed." 

y  Pioeme  to  i  hill. 
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CHAPTER    THE    TWENTY-FOURTH. 

of  THINGS   PERSONAL. 


UNDER  the  name  of  things  perfonal  are  included  all 
forts  of  things  moveable,  which  may  attend  a  man's 
perfon  wherever  he  goes  ;  and  therefore,  being  only  the  ob- 
jects of  the  law  while  they  remain  within  the  limits  of  it's 
jurifdietion,  and  being  alfo  of  a  perifhable  quality,  are  not 
efteemed  of  fo  high  a  nature,  nor  paid  fo  much  regard  to  by 
the  law,  as  things  that  are  in  their  nature  more  permanent 
and  immoveable,  as  land  and  houfes,  and  the  profits  ifiuing 
thereout.  Thefe  being  conltantly  within  the  reach,  and 
under  the  protection  of  the  law,  were  the  principal  favourites 
of  our  firft  legiflators  :  who  took  all  imaginable  care  in  afcer- 
taining  the  rights,  and  directing  the  difpofition,  of  fuch  pro- 
perty as  they  imagined  to  be  lafting,  and  which  would  anfwer 
topofterity  the  trouble  and  pains  that  their  anceftors  employed 
about  them  ;  but  at  the  fame  time  entertained  a  very  low  and 
contemptuous  opinion  of  all  perfonal  eftate,  which  they  re- 
garded as  only  a  tranfient  commodity.  The  amount  of  it 
indeed  was  comparatively  very  trifling,  during  the  fcarcity 
of  money  and  the  ignorance  of  luxurious  refinements  which 
prevailed  in  the  feodal  ages.  Hence  it  was,  that  a  tax  of  the 
fifteenth,  tenth,  or  fometimes  a  much  larger  proportion,  of  all 
the  moveables  of  the  fubjecl:,  was  frequently  laid  without 
fcruple,  and  is  mentioned  with  much  unconcern  by  our  an- 
tient  hiftorians,  though  now  it  would  juftly  alarm  our  opu- 
lent merchants  and  ftockholders.  And  hence  likewife  may 
be  derived  the  frequent  forfeitures  inflicted  by  the  common 

law, 
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law,  of  all  a  man's  goods  and  chattels,  for  misbehaviours  and 
inadvertencies  that  at  prefent  hardly  feem  to  deferve  fo  fevere 
a  punifhment.  Our  antient  law-books,  which  are  founded 
upon  the  feodal  provifions,  do  not  therefore  often  condefcend 
to  regulate  this  fpecies  of  property.  There  is  not  a  chapter 
in  Britton  or  the  mirroir,  that  can  fairly  be  referred  to  this 
head  ;  and  the  little  that  is  to  be  found  in  Glanvil,  Bradton, 
and  Fleta,  feems  principally  borrowed  from  the  civilians.  But 
of  later  years,  fince  the  introduction  and  extenfion  of  trade 
and  commerce,  which  are  entirely  occupied  in  this  fpecies  of 
property,  and  have  greatly  augmented  it's  quantity  and  of 
courfe  it's  value,  we  have  learned  to  conceive  different  ideas 
of  it.  Our  courts  now  regard  a  man's  perfonalty  in  a  light 
nearly,  if  not  quite,  equal  to  his  realty :  and  have  adopted  a 
more  enlarged  and  lefs  technical  mode  of  confidering  the  one 
than  the  other ;  frequently  drawn  from  the  rules  which  they 
found  already  eftablifhed  by  the  Roman  law,  wherever  thofe 
rules  appeared  to  be  well  grounded  and  appofite  to  the  cafe 
in  queftion,  but  principally  from  reafon  and  convenience, 
adapted  to  the  circumftances  of  the  times ;  preferving  withal 
a  due  regard  to  antient  ufages,  and  a  certain  feodal  tincture, 
which  is  Hill  to  be  found  in  fome  branches  of  perfonal  pro- 
perty. 

But  things  perfonal,  by  our  law,  do  not  only  include 
things  moveable,  but  alfo  fomething  more  :  the  whole  of  which 
is  comprehended  under  the  general  name  of  chattels,  which, 
fir  Edward  Coke  fays  a,  is  a  French  word  Signifying  goods. 
The  appellation  is  in  truth  derived  from  the  technical  Latin 
word,  catalla:  which  primarily  fignified  only  beafts  of  huf- 
bandry,  or  (as  we  (till  call  them)  cattle,  but  in  its  fecondary 
fenfe  was  applied  to  all  moveables  in  general  b.  In  the  grand 
coujlumier  of  Normandy c  a  chattel  is  defcribed  as  a  mere 
moveable,  but  at  the  fame  time  it  is  fet  in  oppofition  to  a  fief 
or  feud  :  fo  that  not  only  goods,  but  whatever  was  not  a  feud, 
were  accounted  chattels.  And  it  is  in  this  latter,  more  ex- 
tended, negative  fenfe,  that  our  law  adopts  it  j    the  idea  of 

a  1  Inft.  iiS  \  Dufreine,  U. 409.  ■  *.  oj. 

zondr. 
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goods,  or  moveables  only,  being  not  fufficiently  comprehen- 
five  to  take  in  every  thing  that  the  law  confiders  as  a  chattel 
intereft.  For  fince,  as  the  commentator  on  the  coujlumier  * 
obferves,  there  are  two  requifites  to  make  a  fief  or  heritage, 
duration  as  to  time,  and  immobility  with  regard  to  place  ; 
whatever  wants  either  of  thefe  qualities  is  not,  according  to 
the  Normans,  an  heritage  or  fief  ;  or,  according  to  us,  is  not 
a  real  eftate  :  the  confequence  of  which  in  both  laws  is,  that 
it  muft  be  a  perfonal  eftate,  or  chattel. 

Chattels  therefore  are  diftributed  by  the  law  into  two 
kinds;  chattels  real,  and  chattels  perfonal e. 

I.  Chattels  real,  faith  fir  Edward  Coke  f,  are  fuch  as 
concern,  or  favour  of,  the  realty;  as  terms  for  years  of 
land,  wardships  in  chivalry,  (while  the  military  tenures  fub- 
fifted,)  the  next  prefentation  to  a  church,  eftates  by  a  ftatute- 
merchant,  ftatute  ftaple,  elegit,  or  the  like  ;  of  all  which 
we  have  already  fpoken.  And  thefe  are  called  real  chattels, 
as  being  interefts  ifluing  out  of,  or  annexed  to,  real  eftates  : 
of  which  they  have  one  quality,  viz.  immobility,  which  de- 
nominates them  real ;  but  want  the  other,  viz.  a  fufficient, 
legal,  indeterminate  duration  ;  and  this  want  it  is,  that  con- 
ftitutes  them  chattels.  The  utmoft  period  for  which  they 
can  laft  is  fixed  and  determinate,  either  for  fuch  a  fpace  of 
time  certain,  or  till  fuch  a  particular  fum  of  money  be  raifed 
out  of  fuch  a  particular  income  ;  fo  that  they  are  not  equal 
in  the  eye  of  the  law  to  the  loweft  eftate  of  freehold,  a  leafe 
for  another's  life  :  their  tenants  were  confidered  upon  feodal 
principles,  as  merely  bailiffs  or  farmers  ;  and  the  tenant  of 
the  freehold  might  at  any  time  have  deftroyed  their  intereft, 
till  the  reign  of  Henry  VIII. g  A  freehold,  which  alone  is 
a  real   eftate,  and  feems  (as  has  been  faid)  to  anfwer  to  the 

II  eonvieiidt oit  qui!  fajl  nan  mouua-  qui  ne pat-vent  en  fuivir  le  corps,  nietlre 

ble  etde  duree  a  tou  fours,  fol.  107.  a.  tranfparfees,  et  tout  ce   qui  nefl  point  en 

e  So  too  in  the  Norm.ui  law,  Cateux  heritage.    LL.   Will.  Nothi,     4.    apud 

font  meubles  et  immcubles  :  ftcomme-vrais  Dufrefne,  II.  409. 
meubles  font  qui  tranfporter  fe  peu-vent,  et  f   I  Inft.  1 1 8. 

enfuivir  le  corps  ;    immevbles  font  cbofes  e   See  page  14J. 
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fief  in  Normandy,  is  conveyed  by  corporal  inveftiture  and 
C  3**7  ]  livery  of  feifin  ;  which  gives  the  tenant  fo  ftrong  a  hold  of 
the  land,  that  it  never  after  can  be  wrefted  from  him  during 
his  life,  but  by  his  own  aft,  of  voluntary  transfer  or  of  for- 
feiture ;  or  elfe  by  the  happening  of  fome  future  contingency* 
as  in  eftates  per  outer  vie,  and  the  determinable  freeholds 
mentioned  in  a  former  chapter h.     And  even  thefe,  being  of 
an  uncertain  duration,  may  by  poffibility  laft  for  the  owner's 
life  ;    for  the  law  will  not  prefuppofe    the  contingency  to 
happen  before  it  actually  does,  and  till  then  the  eftate  is  to 
all  intents  and  purpofes  a  life-eftate,  and  therefore  a  freehold 
intereft.  On  the  other  hand,  a  chattel  intereft  in  lands,  which 
the  Normans  put  in  oppofition  to  fief,  and  we  to  freehold* 
is  conveyed  by  no  feifin  or  corporal  inveftiture,  but  the  pof- 
feffion  is  gained  by  the  mere  entry  of  the  tenant  himfelf  •,  and 
it  will  certainly  expire  at  a  time  prefixed  and  determined,  if 
not  fooner.     Thus  a  leafe  for  years  muft  neceflarily  fail  at  the 
end  and  completion  of  the  term  ;    the  next  prefentation  to  a 
church  is  fatisfied  and  gone  the  inftant  it  comes  into  pofTeffion, 
that  is,  by  the  firft  avoidance  and  prefentation  to  the  living ; 
the  conditional  eftates  by  ftatutes  and  elegit  are  determined 
as  foon  as  the  debt  is  paid ;  and  fo  guardianfhips  in  chivalry 
expired  of  courfe  the  moment  that  the  heir  came  of  age. 
And  if  there  be  any  other  chattel  real,  it  will  be  found  to 
correfpond  with   the  reft  in    this  eflential  quality,  that  it's 
duration  is  limited  to  a  time  certain,  beyond  which  it  cannot 
fubfift. 

2.  Chattels  perfonal  are,  properly  and  ftrictly  fpeaking, 
things  moveable ;  which  may  be  annexed  to  or  attendant  on 
the  perfon  of  the  owner,  and  carried  about  with  him  from 
one  part  of  the  world  to  another.  Such  are  animals,  houfe- 
hold  ftuff,  money,  jewels,  corn,  garments,  and  every  thing 
elfe  that  can  properly  be  put  in  motion,  and  transferred  from 
place  to  place.  And  of  this  kind  of  chattels  it  is,  that  we 
are  principally  to  fpeak  in  the  remainder  of  this  book  ;  hav- 
ing been  unavoidably  led  to  confider  the  nature  of  chattels 

11  Paje  iao. 
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real,  and  their  incidents,  in  the  former  chapters,  which  were 
employed  upon  real  eflates  :  that  kind  of  property  being  of  [  388  ] 
a  mongrel  amphibious  nature,  originally  endowed  with  one 
only  of  the  characteristics  of  each  fpecies  of  things ;  the 
immobility  of  things  real,  and  the  precarious  duration  of 
things  perfonal. 

Chattel  interefts  being  thus  diftinguifhed  and  distri- 
buted, it  will  be  proper  to  confider,  firft,  the  nature  of  that 
property,  or  dominion,  to  which  they  are  liable  ;  which  muft 
be  principally,  nay  folely,  referred  to  perfonal  chattels :  and, 
fecondly,  the  title  to  that  property,  or  how  it  may  be  loft  and 
acquired,     Of  each  of  thefe  in  it's  order. 
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CHAPTER    THE    TWENTY-FIFTH. 

of  PROPERTY  in  THINGS  PER- 
SONAL. 


YJROPERTY  in  chattels  perfonal  may  be  either  in  poj- 
feJf'on  •'  which  is  where  a  man  hath  not  only  the  right 
to  enjoy,  but  hath  the  actual  enjoyment  of,  the  thing :  or 
•elfe  it  is  in  aBion :  where  a  man  hath  only  a  bare  right,  with- 
out any  occupation  or  enjoyment.  And  of  thefe  the  former, 
or  property  in  poffeJftony  is  divided  into  two  forts,  an  abfolute 
and  a  qualified  property. 

I.  First,  then,  of  property  in  pojfejfwn  abfolute  ;  which  is 
where  a  man  hath,  folely  and  exclufively,  the  right,  and  alfo 
the  occupation,  of  any  moveable  chattels  •,  fo  that  they  can- 
not be  transferred  from  him,  or  ceafe  to  be  his,  without  his 
own  a£t  or  default.  Such  may  be  all  inanimate  things,  as 
goods,  plate,  money,  jewels,  implements  of  war,  garments, 
and  the  like  :  fuch  alfo  may  be  all  vegetable  productions,  as 
the  fruit  or  other  parts  of  a  plant,  when  fevered  from  the 
body  of  it  j  or  the  whole  plant  itfelf,  when  fevered  from  the 
ground  5  none  of  which  can  be  moved  out  of  the  owner's 
poffeffion  without  his  own  act  or  confent,  or  at  lead  without 
doing  him  an  injury,  which  it  is  the  buGnefs  of  the  law  to 
prevent  or  remedy.  Of  thefe  therefore  there  remains  little 
to  be  faid. 

But  with  regard  to  animals  which  have  in  themfelves  a 
principle  and  power  of  motion,  and  (unlefs  particularly  con- 
fined) can  convey  themfelves  from  one  part  of  the  world  to 
another,  there  is  a  great  difference  made  with  refpect  to  their 

feveral 
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feveral  clafTes,  not  only  in  our  law,  but  in  the  law  of  nature 
and  of  all  civilized  nations.  They  are  diftinguiflied  into 
fuch  as  are  domitae,  and  fuch  as  are  ferae  naturae:  fome  being 
of  a  tame  and  others  of  a  wild  difpofition.  In  fuch  as  are 
of  a  nature  tame  and  domeftic,  (as  horfes,  kine,  fheep,  poul- 
try, and  the  like,)  a  man  may  have  as  abfolute  a  property  as 
in  any  inanimate  beings  ;  becaufe  thefe  continue  perpetually 
in  his  occupation,  and  will  not  ft  ray  from  his  houfe  or  perfon, 
unlefs  by  accident  or  fraudulent  enticement,  in  either  of 
which  cafes  the  owner  does  not  lofe  his  property  a  :  in  which 
our  law  agrees  with  the  laws  of  France  and  Holland b. 
The  ftealing,  or  forcible  abducYion,  of  fuch  property  as  this, 
is  alfo  felony  j  for  thefe  are  things  of  intrinfic  value,  ferving 
for  the  food  of  man ;  or  elfe  for  the  ufes  of  hufbandry  c. 
But  in  animals  ferae  naturae  a  man  can  have  no  abfolute 
property. 

Op  all  tame  and  domeftic  animals,  the  brood  belongs  to 
the  owner  of  the  dam  or  mother  j  the  Englifh  law  agreeing 
with  the  civil,  that  i(  partus  fequitur  ventrem"  in  the  brute 
creation,  though  for  the  mod  part  in  the  human  fpecies  it 
difallows  that  maxim.  And  therefore  in  the  laws  of  Eng- 
land d,  as  well  as  Rome  %  lt  Ji  equam  meant  equus  tuus  praeg- 
"  nantem  fecerity  non  ejl  tuumfed  meum  quod  natum  eft"  And, 
for  this  Puffendorf f  gives  a  fenfible  reafon :  not  only  becaufe 
the  male  is  frequently  unknown  ;  but  alfo  becaufe  the  dam, 
during  the  time  of  her  pregnancy,  is  almoft  ufelefs  to  the 
proprietor,  and  mult  be  maintained  with  great  expence  and 
care  :  wherefore  as  her  owner  is  the  lofer  by  her  pregnancy, 
he  ought  to  be  the  gainer  by  her  brood.  An  exception  to  this 
rule  is  in  the  cafe  of  young  cygnets  ;  which  belong  equally 
to  the  owner  of  the  cock  and  hen,  and  (hall  be  divided  be- 
tween them g.  But  here  the  reafons  of  the  general  rule  ceafe,  [  391  ] 
and  «  cejfante  ratione  cejfat  et  ip/a  lex :"  for  the  male  is  well 

a  i  Mod.  319.  ft  Tf.  6.t..?. 

b   Fin.  in.  Inji.  I.  %.  tit.  1.  §  15,  f  L.  of  N.  I.  4.  C.  ?. 

c  1  Hal.  P.  C.  511,  51Z.  e  7  Rep.  17 

d  Bro.Abr.tit.fropcrtie,2^, 
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known,  by  his  conftant  aflbciation  with  the  female  ;  and  for 
the  fame  reafon  the  owner  of  the  one  doth  not  fufFer  more 
difadvantage,  during  the  time  of  pregnancy  and  nurture, 
than  the  owner  of  the  other. 

II.  Other  animals,  that  are  not  of  a  tame  and  domeftic 
nature,  are  either  not  the  objects  of  property  at  all,  or  elfe 
fall  under  our  other  divifion,  namely,  that  of  qualified,  limit- 
ed, or  fpecial  property  ;  which  is  fuch  as  is  not  in  it's  nature 
permanent,  but  may  fometimes  fubfift,  and  at  other  times 
not  fubfift.  In  difcuffing  which  fubjett,  I  fhall  in  the  firft 
place  fhew,  how  this  fpecies  of  property  may  fubfift  in  fuch 
animals  as  wee  ferae  naturae,  or  of  a  wild  nature  ;  and  then 
how  it  may  fubfift  in  any  other  things,  when  under  parti- 
cular circumftances. 

First  then,  a  man  may  be  inverted  with  a  qualified,  but 
not  an  abfolute,  property  in  all  creatures  that  nxe  ferae  na- 
turae, either  per  indujlriam,  propter  impotentiam,  or  propter 
privilegium. 

I.  A  qualified  property  may  fubfift  in  animals  ferae 
naturae  per  indufriam  hominis  :  by  a  man's  reclaiming  and 
making  them  tame  by  art,  induftry,  and  education  ;  or  by 
fo  confining  them  within  his  own  immediate  power,  that 
they  cannot  efcape  and  ufe  their  natural  liberty.  And  under 
this  head  fome  writers  have  ranked  all  the  former  fpecies  of 
animals  we  have  mentioned,  apprehending  none  to  be  ori- 
ginally and  naturally  tame,  but  only  made  fo  by  art  and 
cuftom :  as  horfes,  fwine,  and  other  cattle  ;  which  if  ori- 
ginally left  to  themfelves,  would  have  chofen  to  rove  up  and 
down,  feeking  their  food  at  large,  and  are  only  made  do- 
meftic by  ufe  and  familiarity :  and  are  therefore,  fay  they, 
called  manfueta,  quafi  manui  ajfueta.  But  however  well  this 
notion  may  be  founded,  abftra£tedly  confidered,  our  law  ap- 
prehends the  mod  obvious  diftinttion  to  be,  between  fuch 
animals  as  we  generally  fee  tame,  and  are  therefore  feldom, 
if  ever,  found  wandering  at  large,  which  it  calls  domitae 
naturae :  and  fuch  creatures  as  are  ufually  found  at  liberty, 

which 
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which  are  therefore  fuppofed  to  be  more  emphatically  ferae 
naturae,  though  it  may  happen  that  the  latter  fhall  be  fome- 
times  tamed  and  confined  by  the  art  and  induftry  of  man. 
Such  as  are  deer  in  a  park,  hares  or  rabbits  in  an  inclofed 
warren,  doves  in  a  dove-houfe,  pheafants  or  partridges  in  a 
mew,  hawks  that  are  fed  and  commanded  by  their  owner, 
and  fifh  in  a  private  pond  or  in  trunks.    Thefe  are  no  longer 
the  property  of  a  man,  than  while  they  continue  in  his  keep- 
ing or  actual  pofleflion :  but  if  at  any  time  they  regain  their 
natural   liberty,    his  property  inftantly  ceafes  ;  unlefs  they 
have  atiimum  revertendi,  which  is  only  to  be  known  by  their 
ufual  cuftom  of  returning  h.     A  maxim  which  is  borrowed 
from  the  civil  law  ' ;  "  revertendi  animum  videntur  deftnere 
{(  habere  tunc,  cum  revertendi  confuetudinem  deferuerint."     The 
law  therefore  extends  this  pofleflion  farther  than  the  mere 
manual  occupation  ;  for  my  tame  hawk  that  is  purfuing  his 
quarry  in  my  prefence,  though  he  is  at  liberty  to  go  where 
he  pleafes,  is  neverthelefs  my  property ;  for  he  hath  animum 
revertendi.     So  are  my  pigeons,  that  are  flying  at  a  diftance 
from  their  home,  (efpecially  of  the  carrier  kind,)  and  likewife 
the  deer  that  is  chafed  out  of  my  park  or  foreft,  and  is  inftantly 
purfued  by  the  keeper  or  forefter  ;  all  which  remain  ftill 
in  my  pofleflion,  and  I  ftill  preferve  my  qualified  property  in 
them.     But  if  they  ftray  without  my  knowledge,  and  do  not 
return  in  the  ufual  manner,  it  is  then  lawful  for  any  ftranger 
to  take  them  k.     But  if  a  deer,  or  any  wild  animal  reclaimed, 
hath  a  collar  or  other  mark  put  upon  him,  and  goes  and  re- 
turns at  his  pleafure ;  or  if  a  wild  fwan  is  taken,  and  marked 
and  turned  loofe  in  the  river,  the  owner's  property  in  him 
ftill  continues,  and  it  is  not  lawful  for  any  one  elfe  to  take 
him } :  but  otherwife,  if  the  deer  has  been  long  abfent  with- 
out returning,  or  the  fwan  leaves  the  neighbourhood.     Bees 
alfo  are  ferae  naturae ;  but,  when  hived   and  reclaimed,  a 
man  may  have  a  qualified  property  in  them,  by  the  law  of 
nature,  as  well  as  by  the  civil  law  m.     And  to  the  fame  pur- 
pofe,  not  to  fay  in  the  fame  words,  with  the  civil  law,  fpeaks  [  393  ] 

h  Bra&on,  /.  i.  c.  i.     7  Rep.  17.         J  Crompt.  of  courts,  167.    7  Rep.  16. 
j   Injl.  2.  1.  15.  m    Puff.  /.  4.  g,  6.  §  5.      Znjl.  2. I.  14. 

k  Finch.  L.  177. 
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Bracton  n :  occupation,  that  is,  hiving  or  including  them, 
gives  the  property  in  bees  ;  for  though  a  fwarm  lights  upon 
my  tree,  I  have  no  more  property  in  them  till  I  have  hived 
them,  than  I  have  in  the  birds  which  make  their  nefts  thereon  ; 
and  therefore  if  another  hives  them,  he  fhall  be  their  proprie- 
tor :  but  a  fwarm,  which  fly  from  and  out  of  my  hive,  are 
mine  fo  long  as  I  can  keep  them  in  fight,  and  have  power  to 
purfue  them  j  and  in  thefe  circumftances  no  one  elfe  is  en- 
titled to  take  them.  But  it  hath  been  alfo  faid  °,  that  with 
us  the  only  ownerfhip  in  bees  is  ratione  foil ,-  and  the  charter 
of  the  foreft  p,  which  allows  every  freeman  to  be  entitled 
to  the  honey  found  within  his  own  woods,  affords  great 
countenance  to  this  doctrine,  that  a  qualified  property  may 
be  had  in  bees,  in  confideration  of  the  property  of  the  foil 
whereon  they  are  found. 

In  all  thefe  creatures,  reclaimed  from  the  wildnefs  of  theif 
nature,  the  property  is  not  abfolute,  but  defeafible  :  a  property, 
that  may  be  deftroyed  if  they  refume  their  antient  wildnefs 
and  are  found  at  large.  For  if  the  pheafants  efcape  from 
the  mew,  or  the  fifhes  from  the  trunk,  and  are  feen  wander- 
ing at  large  in  their  proper  element,  they  become  ferae  na- 
turae again  j  and  are  free  and  open  to  the  firft  occupant  that 
hath  ability  to  feize  them.  But  while  they  thus  continue  my 
qualified  or  defeafible  property,  they  are  as  much  under  the 
protection  of  the  law,  as  if  they  were  abfolutely  and  indefea- 
fibly  mine  ;  and  an  action  will  lie  againft  any  man  that  de- 
tains them  from  me,  or  unlawfully  deftroys  them.  It  is  alfo 
as  much  felony  by  common  law  to  fteal  fuch  of  them  as  are  fit 
for  food  (i),  as  it  is  to  fteal  tame  animals  9 :  but  not  fo,  if  they 

n/.a.  c.  i.  §  3.  p  9  Hen.  ill.  c.  13. 

°Bro.^r.  tit.  properties  37.  cites         1  I  Hal.  P.  C.  512. 
A3  Edw.III.34. 


( 1 )  But  it  is  not  felony  to  fteal  fuch  animals  of  a  wild  nature, 
unlefs  they  are  fo  confined  that  the  owner  can  take  them  whenever 
he  pleafes  j  or,  if  they  are  not  confined,  unlefs  they  are  reduced  to 
tamenefs,  and  known  by  the  thief  to  be  fo.  i  Hawk.  b.  i.e.  33. 
/.  26. 
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are  only  kept  for  pleafure,  curiofity,  or  whim,  as  dogs,  bears, 
cats,  apes,  parrots,  and  finging-birds r ;  becaufe  their  value 
is  not  intrinfic,  but  depending  only  on  the  caprice  of  the 
owner s:  though  it  is  fuch  an  invafion  of  property  as  may  [  394  ] 
amount  to  a  civil  injury,  and  be  redreffed  by  a  civil  action  K 
Yet  to  Ileal  a  reclaimed  hawk  is  felony  both  by  common  law 
and  ftatute  " ;  which  feems  to  be  a  relic  of  the  tyranny  of  our 
antient  fportfmen.  And,  among  our  elder  anceftors  the 
antient  Britons,  another  fpecies  of  reclaimed  animals,  viz, 
cats,  were  looked  upon  as  creatures  of  intrinfic  value  ;  and 
the  killing  or  dealing  one  was  a  grievous  crime,  and  fub- 
je&ed  the  offender  to  a  fine  ;  efpecially  if  it  belonged  to  the 
king's  houfehold,  and  was  the  cujlos  horrei  regit,  for  which 
there  was  a  very  peculiar  forfeiture  w.  And  thus  much  of 
qualified  property  in  wild  animals,  reclaimed  per  induf* 
triam. 

2.  A  qualified  property  may  alfo  fubfifl  with  relation 
to  animals  ferae  naturae,  ratione  impotentiae,  on  account  of 
their  own  inability.  As  when  hawks,  herons,  or  other  birds 
build  in  my  trees,  or  coneys  or  other  creatures  make  their 
nefts  or  burrows  in  my  land,  and  have  young  ones  there ; 
I  have  a  qualified  property  in  thofe  young  ones  till  fuch  time 
as  they  can  fly  or  run  away,  and  then  my  property  expires  * : 
but,  till  then,  it  is  in  fome  cafes  trefpafs,  and  in  others  fe- 
lony, for  a  ftranger  to  take  them  away  y.  For  here,  as  the 
owner  of  the  land  has  it  in  his  power  to  do  what  he  pleafes 
with  them,  the  law  therefore  vefts  a  property  in  him  of  the 
young  ones,  in  the  fame  manner  as  it  does  of  the  old  ones 
if  reclaimed  and  confined  ;  for  thefe  cannot  through  weak- 

r  Lamb.  Eiren.  375.  "  effuitdaiitur,  ufquedum  fummitas  cau- 

1  7  Rep.  18.     3  lnft.  109.  "  due  tritico  co-operiatur."      Wotton. 

1  Bro.  Abr.  tit.  trefpafs,  407.  LL.  Wall.  l.%.  e.$.  §5.     An  amerce- 

"  1  Hal.  P.  C  512.     I  Hawk.  P.  C.  ment  fimilar  to  which,  fir  Edward  Coke 

c.  33.  tells  us,  (7  Rep.  18.)  there  antiently  was 

*  "  Si  quis  felem,  horrei  regii  cufo-  for  dealing  fwans;  only  fufpending  them 

"   dem,  occiderit  -vcl  furto  abfulerit,fclis  by  the  beak,  indead  of  the  tail. 

"  fumma  cauda  fufpendatur,  capite  are-  x   Cartadi  de  forefl.  9  Hen. III.  C.  I3» 

*«  am  attingentc,  ct  in  earn  gratia  tritici         Y  7  Rep.  17.     Lamb.  Eiren.  274. 

I  i  3  nefs, 
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nefs,  any  more  than  the  others  through  reftraint,  ufe  their 
natural  liberty  and  forfake  him. 

3.  A  man  may,  laftly,  have  a  qualified  property  in  ani- 
mals  ferae  naturae,  propter  privilegium:  that  is,  he  may  have 
the  privilege  of  hunting,  taking,  and  killing  them,  in  ex- 
[  3p5  ]  clufion  of  other  perfons.  Here  he  has  a  tranfient  property  in 
thefe  animals,  ufually  called  game,  fo  long  as  they  continue 
within  his  liberty  z ;  and  may  reflrain  any  ftranger  from 
taking  them  therein :  but  the  inftant  they  depart  into  an- 
other liberty,  this  qualified  property  ceafes.  The  manner, 
in  which  this  privilege  is  acquired,  will  be  fhewn  in  a  fub- 
fequent  chapter. 

■  The  qualified  property  which  we  have  hitherto  confidered 
extends  only  to  zmmvXs  ferae  naturae,  when  either  reclaimed, 
impotent,  or  privileged.  Many  other  things  may  alfo  be 
the  objects  of  qualified  property.  It  may  fubfift  in  the  very 
elements,  of  fire  or  light,  of  air,  and  of  water.  A  man  can 
have  no  abfolute  permanent  property  in  thefe,  as  he  may  in 
the  earth  and  land  ;  fince  thefe  are  of  a  vague  and  fugitive 
nature,  and  therefore  can  admit  only  of  a  precarious  and 
qualified  ownerfhip,  which  lafts  fo  long  as  they  are  in  actual 
ufe  and  occupation,  but  no  longer.  If  a  man  difturbs  an- 
other, and  deprives  him  of  the  lawful  enjoyment  of  thefe ; 
if  one  obftructs  another's  antient  windows  a,  corrupts  the  air 
of  his  houfe  or  gardens  b,  fouls  his  water  c,  or  unpens  and 
lets  it  out,  or  if  he  diverts  an  antient  watercourfe  that  ufed  to 
run  to  the  other's  mill  or  meadow  d;  the  law  will  animadvert 
hereon  as  an  injury,  and  protect  the  party  injured  in  his 
poffeffion.  But  the  property  in  them  ceafes  the  inftant 
they  are  out  of  poffeffion  5  for,  when  no  man  is  engaged  in 
their  actual  occupation,  they  become  again  common,  and 
every  man  has  an  equal  right  to  appropriate  them  to  his 
own  ufe. 


z  Cro 'Car.  554.    Mar.  48.    5  Mod. 

376.     14  Mod.  144.  c  9  Rep.  59. 

a  9  Rep.  J 8.  d  1  Leon.  273.    Skin.  389 

f  1 


9  Rep.  59.     Lut.  92. 

These 
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These  kinds  of  qualification  in  property  depend  upon  the 
peculiar  circumftances  of  the  fubj eel-matter,  which  is  not 
capable  of  being  under  the  abfolute  dominion  of  any  proprie- 
tor. But  property  may  alfo  be  of  a  qualified  or  fpecial  na- 
ture, on  account  of  the  peculiar  circumftances  of  the  owner, 
when  the  thing  itfelf  is  very  capable  of  abfolute  ownership.  [  396  ] 
As  in  cafe  of  bailment^  or  delivery  of  goods  to  another  per- 
fon  for  a  particular  ufe  ;  as  to  a  carrier  to  convey  to  London, 
to  an  innkeeper  to  fecure  in  his  inn,  or  the  like.  Here  there 
is  no  abfolute  property  in  either  the  bailor  or  the  bailee,  the 
perfon  delivering,  or  him  to  whom  it  is  delivered :  for  the 
bailor  hath  only  the  right,  and  not  the  immediate  pofleflion ; 
the  bailee  hath  the  pofTeffion,  and  only  a  temporary  right. 
But  it  is  a  qualified  property  in  them  both  ;  and  each  of  them 
is  entitled  to  an  action,  in  cafe  the  goods  be  damaged  or  taken 
away  :  the  bailee  on  account  of  his  immediate  pofleffion  ;  the 
bailor,  becaufe  the  pofleffion  of  the  bailee  is,  immediately,  his 
pofleflion  alfo  e.  So  alfo  in  cafe  of  goods  pledged  or  pawned 
upon  condition,  either  to  repay  money  or  otherwife  j  both 
the  pledgor  and  pledgee  have  a  qualified,  but  neither  of  them 
an  abfolute,  property  in  them  :  the  pledgor's  property  is  con- 
ditional, and  depends  upon  the  performance  of  the  condition 
of  repayment,  &c.  j  and  fo  too  is  that  of  the  pledgee,  which 
depends  upon  it's  non-performance  f.  The  fame  may  be  faid 
of  goods  diftrained  for  rent,  or  other  caufe  of  diftrefs  :  which 
are  in  the  nature  of  a  pledge,  and  are  not,  at  the  firft  taking, 
the  abfolute  property  of  either  the  diftreinor,  or  party  dif- 
treined  upon  ;  but  may  be  redeemed,  or  elfe  forfeited,  by  the 
fubfequent  conduct  of  the  latter.  But  a  fervant,  who  hath 
the  care  of  his  mafter's  goods  or  chattels,  as  a  butler  of  plate, 
a  fhepherd  of  fheep,  and  the  like,  hath  not  any  property  or 
pofleflion  either  abfolute  or  qualified,  but  only  a  mere  charge 
or  overfight s. 

Having  thus  confidered  the  feveral  divifions  of  property 
in  pojfejjion,  which  fubfifts  there  only,  where  a  man  hath 
both  the  right  and  alfo  the  occupation  of  the  thing ;    we 

e  1  Roll.  Abr.  607.  f  Cro.  Jac.  Z45.  e  3  inft.  108. 

I  i  4  will 
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will  proceed  next  to  take  a  fliort  view  of  the  nature  of  pro- 
perty in  aftion,  or  fuch  where  a  man  hath  not  the  occupation, 
but  merely  a  bare  right  to  occupy  the  thing  in  queftion  ;  the 
pofleffion  whereof  may  however  be  recovered  by  a  fuit  or 
action  at  law  ;  from  whence  the  thing  fo  recoverable  is  called 
C  397  3  a  thing>  or  ch°fe  Vl  action  h.  Thus  money  due  on  a  bond  is 
a  chofe  in  action  j  for  a  property  in  the  debt  veils  at  the  time 
of  forfeiture  mentioned  in  the  obligation,  but  there  is  no 
pofleffion  till  recovered  by  courfe  of  law.  If  a  man  promifes, 
or  covenants  with  me,  to  do  any  act,  and  fails  in  it,  whereby 
I  fuffer  damage,  the  recompence  for  this  damage  is  a  chofe  in 
action  ;  for  though  a  right  to  fome  recompence  vefts  in  me 
at  the  time  of  the  damage  done,  yet  what  and  how  large 
fuch  recompence  (hall  be,  can  only  be  afcertained  by  verdict ; 
and  the  pofleffion  can  only  be  given  me  by  legal  judgment 
and  execution.  In  the  former  of  thefe  cafes  the  ftudent  will 
obferve,  that  the  property,  or  right  of  action,  depends  upon 
an  exprefs  contract  or  obligation  to  pay  a  ftated  fum  :  and  in 
the  latter  it  depends  upon  an  implied  contract,  that  if  the 
covenantor  does  not  perform  the  act  he  engaged  to  do,  he 
{hall  pay  me  the  damages  I  fuftain  by  this  breach  of  covenant. 
And  hence  it  may  be  collected,  that  all  property  in  action 
depends  entirely  upon  contracts,  either  exprefs  or  implied  j 
which  are  the  only  regular  means  of  acquiring  a  chofe  in 
action,  and  of  the  nature  of  which  we  fhall  difcourfe  at  large 
in  a  fubfequent  chapter. 

At  prefent  we  have  only  to  remark,  that  upon  all  con- 
tracts or  promifes,  either  exprefs  or  implied,  and  the  infinite 
variety  of  cafes  into  which  they  are  and  may  be  fpun  out,  the 
law  gives  an  action  of  fome  fort  or  other  to  the  party  injured 
in  cafe  of  non-performance  •,  to  compel  the  wrongdoer  to  do 
juftice  to  the  party  with  whom  he  has  contracted,  and,  on 
failure  of  performing  the  identical  thing  he  engaged  to  do,  to 

»  The  fame  idea,  and  the  fame  de-  (.F/./il.  I.  52.)  And  again,  "aeque  bonis 

nomination,   of   property    prevailed    in  "  adnumerabitur  etiam,  ft    quid  eji   in 

the  civil  law.       "  Rem   in    bonis    nojlris  "  aclionilus,    fetitionibus,    ferfecutioni- 

"   habere  intelligimur,  quotient  ad  recu-  "  bus.      Nam  et  haec  in  bonis  effe  viden- 

«'  pcrandum   earn    affioncm  babcamus."  "  tVr"    {Ff.  SO,  16,  49') 

render 
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render  a  fatisfaction   equivalent  to  the   damage    fuftained. 

But  while  the  thing,  or  it's  equivalent,  remains  in  fufpenfe,  and 

the  injured  party  has  only  the  right  and  not  the  occupation, 

it  is  called  a  chofe  in  action  ;  being  a  thing  rather  in  potentia 

than  in  ejfe :  though  the  owner  may  have  as  abfolute  a  pro-  [  398  "] 

perty  in,  and  be  as  well  entitled  to,  fuch  things  in  action,  as 

to  things  in  poffeffion. 

And,  having  thus  diftinguifhed  the  different  degree  or  quan- 
tity of  dominion  ox  property  to  which  things  perfonal  are  fubje£t 
we  may  add  a  word  or  two  concerning  the  time  of  their  enjoy- 
ment, and  the  number  of  their  owners:  in  conformity  to  the  me- 
thod before  obferved  in  treating  of  the  property  of  things  real. 

First,  as  to  the  time  of  enjoyment.  By  the  rules  of  the 
antient  common  law,  there  could  be  no  future  property,  to 
take  place  in  expectancy,  created  in  perfonal  goods  and  chat- 
tels ;  becaufe,  being  things  tranfitory,  and  by  many  accidents 
fubjecl:  to  be  loll,  deftroyed,  or  otherwife  impaired,  and  the 
exigencies  of  trade  requiring  alfo  a  frequent  circulation  there- 
of, it  would  occafion  perpetual  fuits  and  quarrels,  and  put  a 
ftop  to  the  freedom  of  commerce,  if  fuch  limitations  in  re- 
mainder were  generally  tolerated  and  allowed.  But  yet  in 
laft  wills  and  teftaments  fuch  limitations  of  perfonal  goods 
and  chattels,  in  remainder  after  a  bequeft  for  life,  were  per- 
mitted '  :  though  originally  that  indulgence  was  only  fhewn, 
when  merely  the  ufe  of  the  goods,  and  not  the  goods  them- 
felves,  was  given  to  the  firft  legatee  k ;  the  property  being 
fuppofed  to  continue  all  the  time  in  the  executor  of  the  devi- 
for.  But  now  that  diftinction  is  difregarded l :  and  therefore 
if  a  man  either  by  deed  or  will  limits  his  books  or  furniture 
to  A.  for  life,  with  remainder  over  to  B.,  this  remainder  is 
good.  But,  where  an  eftate-tail  in  things  perfonal  is  given 
to  the  firft  or  any  fubfequent  pofleflbr,  it  vefts  in  him  the  total 
property,  and  no  remainder  over  fhall  be  permitted  on  fuch 
a  limitation  m.     For  this,  if  allowed,  would  tend  to  a  perpe- 

'  1  Equ.Caf.  abr.  360.  '  2  Freem.  206. 

k  Mar.  106,  m  lP.Wms.290. 

tuitv, 
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tuity,  as  the  devifee  or  grantee  in  tail  of  a  chattel  has  no  me- 
thod of  barring  the  entail :  and  therefore  the  law  veils  in  him 
at  once  the  entire  dominion  of  goods,  being  analogous  to  the 
fee-fimple  which  a  tenant  in  tail  may  acquire  in  a  real  eftate. 

C  399  ]  Next,  as  to  the  number  of  owners.  Things  perfonal  may 
belong  to  their  owners,  not  only  in  feveralty,  but  alfo  in  joint- 
tenancy,  and  in  common,  as  well  as  real  eftates.  They  can- 
not indeed  be  veiled  in  coparcenary  •,  becaufe  they  do  not 
defcend  from  the  anceftor  to  the  heir,  which  is  neceffary  to 
conftitute  coparceners.  But  if  a  horfe,  or  other  perfonal  chat- 
tel, be  given  to  two  or  more,  abfolutely,  they  are  joint-tenants 
hereof;  and,  unlefs  the  jointure  be  fevered,  the  fame  doclrine 
of  furvivorfhip  fhall  take  place  as  in  eftates  of  lands  and  tene- 
ments". And,  in  like  manner,  if  the  jointure  be  fevered,  as 
by  either  of  them  felling  his  fhare,  the  vendee  and  the  remain- 
ing part-owner  fhall  be  tenants  in  common,  without  any  jus 
accrefcendi  or  furvivorfhip0.  So  alfo,  if  100/.  be  given  by  will 
to  two  or  more,  equally  to  be  divided  between  them,  this  makes 
them  tenants  in  common  ;  as  we  have  formerly  feen  q,  the 
fame  words  would  have  done  in  regard  to  real  eftates  (2). 
But  for  the  encouragement  of  hufbandry  and  trade,  it  is  held 
that  a  flock  on  a  farm,  though  occupied  jointly,  and  alfo  a 
ftock  ufed  in  a  joint  undertaking,  by  way  of  partnerfhip  in 
trade,  fhall  always  be  considered  as  common  and  not  as  joint 
property,  and  there  {hall  be  no  furvivorfhip  therein r. 

n  Litt.  §  282.     1  Vern.  482.  <3  pag.  193. 

0  Litt.  §321.  r  1  Vern.  21 7.     Co.  Litt.  182. 

p  1  Equ.  Caf.  abr.  292. 


(2)  Refiduary  legatees  and  executors  are  joint  tenants,  unlefs 
the  teftator  ufes  fome  expreflion  which  converts  their  intereft  into 
a  tenancy  in  common  ;  and  if  one  dies  before  a  divifion  or  feverance 
of  the  furplus,  the  whole  that  is  undivided  will  pafs  to  the  furvivor 
or  furvivors.     2  P.  Wms.  529.  3  ^ro.455.  See  p.  193.  ante. 
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CHAPTER     THE     TWENTY-SIXTH. 

of  TITLE  to  THINGS    PERSONAL 
by  OCCUPANCY. 


WE  are  next  to  confider  the  title  to  things  perfonal,  or  the 
various  means  of  acquiring,  and  of  loftng,  fuch  property 
as  may  be  had  therein :  both  which  confiderations  of  gain 
and  lofs  {hall  be  blended  together  in  one  and  the  fame  view, 
as  was  done  in  our  obfervations  upon  real  property ;  fince  it 
is  for  the  mod  part  impoflibJe  to  contemplate  the  one,  with- 
out contemplating  the  other  alfo.  And  thefe  methods  of 
acquifition  or  lofs  are  principally  twelve :  —  i .  By  occupancy. 
2.  By  prerogative.  3.  By  forfeiture.  4.  By  cuftom.  5.  By 
fucceflion.  6.  By  marriage.  7.  By  judgment.  8.  By  gift 
or  grant.  9.  By  contract.  10.  By  bankruptcy.  11.  By 
teftament.      12.  By  adminiftration. 

And,  firft,  a  property  in  goods  and  chattels  may  be 
acquired  by  occupancy :  which,  we  have  more  than  once 
remarked  %  was  the  original  and  only  primitive  method  of 
acquiring  any  property  at  all ;  but  which  has  fince  been  re- 
ftrained  and  abridged,  by  the  pofitive  laws  of  fociety,  in 
order  to  maintain  peace  and  harmony  among  mankind. 
For  this  purpofe,  by  the  laws  of  England,  gifts,  and  con- 
tracts, teftaments,  legacies,  and  administrations,  have  been 
introduced  and  countenanced,  in  order  to  transfer  and  con- 
tinue that  property  and  pofTeflion  in  things  perfonal,  which 

■  See  pag.  3.  8.  258. 

has 
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has  once  been  acquired  by  the  owner.  And,  where  fuch 
things  are  found  without  any  other  owner,  they  for  the  moft 
part  belong  to  the  king  by  virtue  of  his  prerogative  ;  except 
in  fome  few  inftances,  wherein  the  original  and  natural  right 
of  occupancy  is  ftill  permitted  to  fubfifl,  and  which  we  are 
now  to  confider. 

I.  Thus,  in  the  firft  place,  it  hath  been  faid,  that  any 
body  may  feize  to  his  own  ufe  fuch  goods  as  belong  to  an 
alien  enemy  b.     For  fuch  enemies,  not  being  looked  upon  as 
members  of  our  fociety,  are  not  entitled  during  their  ftate  of 
enmity  to  the  benefit  or  protection  of  the  laws  ;  and  there- 
fore every  man  that  has  opportunity  is  permitted  to  feize  upon 
their  chattels,  without  being  compelled  as  in  other  cafes  to 
make  reflitution  or  fatisfa£tion  to  the  owner.     But  this,  how- 
ever generally  laid  down  by  fome  of  our  writers,  mull  in 
reafon  and  juftice  be  reftrained  to  fuch  captors  as  are  autho- 
rized by  the  public  authority  or  the  ftate,  refiding  in  the 
crown  c ;  and  to  fuch  goods  as  are  brought  into  this  country 
by  an  alien  enemy,  after  a  declaration  of  war,  without  a  fafe- 
conduct  or  paflport.     And  therefore  it  hath  been  holden  d, 
that  where  a  foreigner  is  refident  in  England,  and  afterwards 
a  war  breaks  out  between  his  country  and  ours,  his  goods 
are  not  liable  to  be  feized.     It  hath  alfo  been  adjudged,  that 
if  an  enemy  take  the  goods  of  an  Englifhman,  which  are 
afterwards  retaken  by  another  fubjedl  of  this   kingdom,   the 
former  owner  fhail  lofe  his  property  therein,  and  it  Avail  be 
indefeafibly  veiled  in  the  fecond  taker ;  unlefs  they  were  re- 
taken the  fame  day,  and  the  owner  before  fun-fet  puts  in  his 
claim  of  property e.     Which  is  agreeable  to  the  law  of  nations, 
as  understood  in  the  time  of  Grotius f,  even  with  regard  to 
captures  made  at  fea  ;  which  were  held  to  be  the  property  of 
the  captors  after  a  pofleffion  of  twenty-four  hours ;  though 
the  modern  authorities6  require,  that  before  the  property  can 

h  Finch.  L.  178.  e  Huh 

c  Freem.  40.  f  iej.  6.  b>  t-3-  (•  6-  §  3- 

d  Bio.  Abr,  tit.propertie,  38.  forfel-         E  Bjrnkerfh.  quaejl.  jur.  pdl.  I.  4- 

ture-  J7«  Rocc,  de  AJeiur,  not,  66. 

be 
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be  changed,  the  goods  muft  have  been  brought  into  port, 
and  have  continued  a  night  intra  pre/idia,  in  a  place  of  fafe 
cuftody,  fo  that  all  hope  of  recovering  them  was  loft. 

And,  as  in  the  goods  of  an  enemy,  fo  alfo  in  his  per/on,  a 
man  may  acquire  a  fort  of  qualified  property,  by  taking  him 
a  prifoner  in  war  h  ;  at  lead  till  his  ranfom  be  paid  K  And 
this  doctrine  feems  to  have  been  extended  to  negro- fervants ', 
who  are  purchafed,  when  captives,  of  the  nations  with  whom 
they  are  at  war,  and  are  therefore  fuppofed  to  continue  in 
fome  degree  the  property  of  the  mafters  who  buy  them  : 
though,  accurately  fpeaking,  that  property  (if  it  indeed  con- 
tinues,) confifts  rather  in  the  perpetual  fervice,  than  in  the 
body  or  per/on  of  the  captives  k. 

2.  Thus  again,  whatever  moveables  are  found  upon  the 
furface  of  the  earth,  or  in  the  fea,  and  are  unclaimed  by  any 
owner,  are  fuppofed  to  be  abandoned  by  the  laft  proprietor  ; 
and,  as  fuch,  are  returned  into  the  common  flock  and  mafs 
of  things  :  and  therefore  they  belong,  as  in  a  flate  of  nature, 
to  the  firft  occupant  or  fortunate  finder,  unlefs  they  fall 
within  the  defcription  of  waifs  or  eftrays,  or  wreck,  or  hidden 
treafure ;  for  thefe,  we  have  formerly  feen !,  are  veiled  by 
law  in  the  king,  and  form  a  part  of  the  ordinary  revenue  of 
the  crown. 

3.  Thus  too  the  benefit  of  the  elements,  the  light,  the 
air,  and  the  water,  can  only  be  appropriated  by  occupancy. 
If  I  have  an  antient  window  overlooking  my  neighbour's 
ground,  he  may  not  erect  any  blind  to  obflruct  the  light  ; 
but  if  I  build  my  houfe  clofe  to  his  wall,  which  darkens  it, 

h  Bro.  Air.  tit.  pnptrtic,  18.  "  idem  H.  redemptionemfuamcum  prae- 

j  We  meet   with   a    curious  writ   of  "  fato  A.  pro  •vitafua  fulvandafecerat 

trefpafs  in  thereafter   (102.)  for  break-  "  fatisfaclum  foret,  detinuit)  /regit,  et 

ing  a  man's  houfe,  and  letting  fuch  his  "  ipfum  H.  cepit  et  alduxit,  iiel  quo 

prifoner  at  large.     "  Quart  domum  ip/ius  "  voluit  abire perm/fit,  Isfc." 

"  A.  a  pud.  VV.   {in  qua  idem  A.  quendam  '  2  Lev.  SO  I. 

"  H.  Scotum   per  ipfum    A.  de    guerra  k  Carth.  396.  Ld.  Raym.  147.  Salk. 

"  eaptum      tanquam       ptifonem       fuum,  06 7. 

«  quoufque  ftbi  de  centum  libris,  per  quas  >  Book  I.  ch,  t, 

I  cannot 
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I  cannot  compel  him  to  demolifh  his  wall ;  for  there  the  firft 
occupancy  is  rather  in  him,  than  in  me.  If  my  neighbour 
makes  a  tan-yard,  fo  as  to  annoy  and  render  lefs  falubrious 
the  air  of  my  houfe  or  gardens,  the  law  will  furnifh  me  with 
a  remedy  ;  but  if  he  is  firft  in  poffeffion  of  the  air,  and  I  fix 
my  habitation  near  him,  the  nuifance  is  of  my  own  feeking, 
and  may  continue.  If  a  ftream  be  unoccupied,  I  may  erect 
a  mill  thereon,  and  detain  the  water  j  yet  not  fo  as  to  injure 
my  neighbour's  prior  mill,  or  his  meadow  :  for  he  hath  by 
the  firft  occupancy  acquired  a  property  in  the  current.  (1) 

4.  With  regard  likewife  to  animals  ferae  naturae,  all 
mankind  had  by  the  original  grant  of  the  Creator  a  right  to 
purfue  and  take  any  fowl  or  infect  of  the  air,  any  fifh  or 
inhabitant  of  the  waters,  and  any  beaft  or  reptile  of  the  field  : 
and  this  natural  right  ftill  continues  in  every  individual, 
unlefs  where  it  is  reftrained  by  the  civil  laws  of  the  country. 
And  when  a  man  has  once  fo  feifed  them,  they  become  while 
living  his  qualified  property,  or  if  dead,  are  abfolutely  his  own : 
fo  that  to  fteal  them,  or  otherwife  invade  this  property,  is, 
according  to  their  refpeclive  values,  fometimes  a  criminal 
offence,  fometimes  only  a  civil  injury.  The  reftri£tions 
which  are  laid  upon  this  right,  by  the  laws  of  England,  relate 
principally  to  royal   fifh,  as  whale  and  fturgeon,   and  fuch 

( 1 )  Since  the  immenfe  extenfion  of  the  woollen  and  cotton 
manufactures,  by  machinery,  a  ftream  of  water  in  many  fituations 
is  become  of  great  value  to  the  owners  of  the  grounds  through 
which  it  flows.  But  though  actions  refpecting  injuries  to  mills, 
and  the  right  to  dam  or  divert  the  water  in  a  ftream,  are  now  ex- 
tremely frequent  in  the  country,  yet  the  whole  law  upon  the 
fubject  feems  to  be  comprized  in  the  fentence  in  the  text. 

It  feems  now  to  be  fettled,  that  perfons  pofTeffing  lands  on  the 

banks  of  rivers  have  a  right  to  the  flow  of  the  water  in  it's  natural 

ftream,  unlefs  there  exifts  before  a  right  in  others  to  enjoy  or 

divert  any  part  of  it  to  their  own  ufe.     And  that  an  enjoyment 

or  diverfion  of  it  for  20  years  eftablifhes  a  right,  or,  in  the  words  of 

lord  Ellenborough,  it  affords  a  conclufive  preemption  of  right  in 

the  party  fo  enjoying  it,  derived  from  grant  or  act  of  parliament. 

6  Eajl.  208. 

terreftrial, 
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terreftrial,  aerial,  or  aquatic  animals  as  go  under  the  deno- 
mination of  game  ;  the  taking  of  which  is  made  the  exclufive 
right  of  the  prince,  and  fuch  of  his  fubje&s  to  whom  he  has 
granted  the  fame  royal  privilege  (2).  But  thofe  animals  which 
are  not  exprefsly  fo  referved,  are  Hill  liable  to  be  taken  and 
appropriated  by  any  of  the  king's  fubjects,  upon  their  own 
territories  ;  in  the  fame  manner  as  they  might  have  taken 
even  game  itfelf,  till  thefe  civil  prohibitions  were  iflued  : 
there  being  in  nature  no  diftinction  between  one  fpecies  of 
wild  animals  and  another,  between  the  right  of  acquiring 
property  in  a  hare  or  a  fquirrel,  in  a  partridge  or  a  butterfly : 
but  the  difference,  at  prefent  made,  arifes  merely  from  the 
pofitive  municipal  law. 

5.  To  this  principle  of  occupancy  alfo  mult  be  referred 
the  method  of  acquiring  a  fpecial  perfonal  property  in  corn 
growing  on  the  ground,  or  other  emblements,  by  any  pojfejfor 
of  the  land  who  hath  fown  or  planted  it,  whether  he  be  r  a0*  -1 
owner  of  the  inheritance,  or  of  a  lefs  eflate  :  which  emble- 
ments are  diflinct  from  the  real  eftate  in  the  land,  and  fub- 
ject  to  many,  though  not  all,  the  incidents  attending  per- 
fonal chattels  (3).  They  were  devifable  by  teftaments  before 
the  ftatute  of  wills  m,  and  at  the  death  of  the  owner  (hall 
veft  in  his  executor  and  not  his  heir;  they  are  forfeitable 
by  outlawry  in  a  perfonal  action n  :  and  by  the  ftatute 
11  Geo.  II.  c.  19.  though  not  by  the  common  law0,  they 
may  be  diflreined  for  rent  arrere.  The  reafon  for  admit- 
ting the  acquifition  of  this  fpecial  property,  by  tenants  who 
have  temporary  interefls,  was  formerly  given  p  ;  and  it  was 
extended  to  tenants  in  fee,  principally  for  the  benefit  of 
their  creditors  :  and  therefore,  though  the  emblements  are 
afTets  in  the  hands  of  the  executor,  are  forfeitable  upon  out- 

m  Peik.  §  .512.  °  I  Roll.  Abr.  666. 

n  Bro.    Abr.   tit.   emblemtntt,  21.  p  page  122.  146. 

5  Rep.  116. 

(2)  See  this  controverted  by  the  Editor  in  page  419,  note  ( 10). 

( 3 )  The  right  to  emblements  doe8  not  feem  to  be  aptly  referred 
to  the  principle  of  occupancy  ;  for  they  are  the  continuation  of  an 
inchoate,  and  not  the  acquifition  of  an  original,  right, 

lawry, 
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lawry,  and  diftreinable  for  rent,  they  are  not  in  other  refpefts 
confidered  as  perfonal  chattels  ;  and  particularly  they  are  not 
the  object  of  larceny  before  they  are  fevered  from  the 
ground  q. 

6.  The  doctrine  of  property  arifing  from  nccejfwn  is  alfo 
grounded  on  the  right  of  occupancy.  By  the  Roman  law, 
if  any  given  corporeal  fubftance  received  afterwards  an 
acceffion  by  natural  or  by  artificial  means,  as  by  the  growth 
of  vegetables,  the  pregnancy  of  animals,  the  embroidering  of 
cloth,  or  the  converfion  of  wood  or  metal  into  veffels  and 
utenfils,  the  original  owner  of  the  thing  was  entitled  by  his 
right  of  poffeffion  to  the  property  of  it  under  fuch  it's  ftate 
of  improvement r  (4)  :  but  if  the  thing  itfelf,  by  fuch  opera- 
tion, was  changed  into  a  different  fpecies,  as  by  making 
wine,  oil,  or  bread,  out  of  another's  grapes,  olives,  or  wheat, 
it  belonged  to  the  new  operator ;  who  was  only  to  make  a  fa- 
tisfaction  to  the  former  proprietor  for  the  materials  which  he 
had  fo  converted  \  And  thefe  doctrines  are  implicitly  copied 
and  adopted  by  our  Bracton l,  and  have  fince  been  confirmed 

C  4°5  3  kv  many  refolutions  of  the  courts  u.  It  hath  even  been  held, 
that  if  one  takes  away  and  clothes  another's  wife  or  fon,  and 
afterwards  they  return  home,  the  garments  (hall  ceafe  to  be 
his  property  who  provided  them,  being  annexed  to  the  perfon 
of  the  child  or  woman  w. 

7.  But  in  the  cafe  of  confufion  of  goods,  where  thofe  of 
two  perfons  are  fo  intermixed  that  the  feveral  portions  can 

1  3  Inft.  IC9.  u  Brt).  Air.  tit.  fropertie,  23.  Moor. 

r  Inft.  2.  I.  2,5,3.6.  31.  Ff.  6.  I.  5.       20.  Poph.  38, 
s  Inft.  2. 1.25.  34.  *  Moor.  214. 

1  /.  2.  c.  %  &  3. 

(4)  This  alfo  has  long  been  the  law  of  England  ;  for  it  is  laid 
down  in  the  Year-books,  that  whatever  alteration  of  form  any 
property  has  undergone,  the  owner  may  feize  it  in  it's  new  fhape, 
if  he  can  prove  the  identity  of  the  original  materials  ;  as  if  leather 
be  made  into  fhoea,  cloth  into  a  coat,  or  if  a  tree  be  fquared  into 
timber,  or  filver  melted  or  beat  into  a  different  figure.  J  Hen.  V li- 
ft. 15.     12  Hen.  VIII.  fo.  iq. 

be 
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■be  no  longer  diitinguifhed,  the  Englilh  law  partly  agrees 
with,  and  partly  differs  from,  the  civil.  If  the  intermixture 
be  by  confent,  I  apprehend  that  in  both  laws  the  proprietors 
have  an  intereft  in  common,  in  proportion  to  their  refpedtive 
{hares  x.  But  if  one  wilfully  intermixes  his  money,  corn, 
or  hay,  with  that  of  another  man,  without  his  approbation 
or  knowledge,  or  calls  gold  in  like  manner  into  another's 
melting  pot  or  crucible,  the  civil  law,  though  it  gives  the 
fole  property  of  the  whole  to  him  who  has  not  interfered  in 
the  mixture,  yet  allows  a  fatisfa£tion  to  the  other  for  what 
he  has  fo  improvidently  loft  y.  But  our  law,  to  guard  againft 
fraud,  gives  the  entire  property,  without  any  account,  to  him 
whofe  original  dominion  is  invaded,  and  endeavoured  to  be 
rendered  uncertain  without  his  own  confent z. 

8.  There  is  ft  ill  another  fpecies  of  property,  which  (if  it 
iubfifts  by  the  common  law)  being  grounded  on  labour  and 
invention,  is  more  properly  reducible  to  the  head  of  occu- 
pancy than  any  other  ;  fince  the  right  of  occupancy  itfelf  is 
fuppofed  by  Mr.  Locke a,  and  many  others  b,  to  be  founded 
on  the  perfonal  labour  of  the  occupant.  And  this  is  the 
right,  which  an^author  may  be  fuppofed  to  have  in  his  own 
original  literary  compofition :  fo  that  no  other  perfon  with- 
out his  leave  may  publilh  or  make  profit  of  the  copies.  "When 
a  man  by  the  exertion  of  his  rational  powers  has  produced 
an  original  work,  he  feems  to  have  clearly  a  right  to  difpofe  of  [  4°^  3 
that  identical  work  as  he  pleafes,  and  any  attempt  to  vary  the 
difpofition  he  has  made  of  it,  appears  to  be  an  invafion  of  that 
right.  Now  the  identity  of  a  literary  compofition  confifts  in- 
tirely  in  the  fentiment  and  the  language  ;  the  fame  conceptions, 
clothed  in  the  fame  words,  mult  necefTarily  be  the  fame  com- 
pofition :  and  whatever  method  be  taken  of  exhibiting  that 
compofition  to  the  ear  or  the  eye  of  another,  by  recital,  by  writ- 
ing, or  by  printing,  in  any  number  of  copies,  or  at  any  period 
of  time,  it  is  always  the  identical  work  of  the  author  which 

*  Infi.  2.  i.  27,  28.     1  Vern.  217.        P.  C.  513.    2  Veni.  516. 
y  Inji.  a.  1.  28.  a  on  Gov.  partz.  ch.  5. 

^  Poph.  38.     aBulilr.  325.     iHal.        h  Sec  pag.  8. 

Vol.  II.  K  k  is 
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is  fo  exhibited  ;  and  no  other  man  (it  hath  been  thought)  can 
have  a  right  to  exhibit  it,  efpecially  for  profit,  without  the 
author's  confent.  This  confent  may  perhaps  be  tacitly  given 
to  all  mankind,  when  an  author  fuffers  his  work  to  be  pub- 
lifhed  by  another  hand,  without  any  claim  or  referve  of  right, 
and  without  (lamping  on  it  any  marks  of  ownerfhip  ;  it  be- 
ing then  a  prefent  to  the  public,  like  building  a  church  or 
bridge,  or  laying  out  a  new  highway ;  but,  in  cafe  the  au- 
thor fells  a  fingle  book,  or  totally  grants  the  copyright,  it  hath 
been  fuppofed,  in  the  one  cafe,  that  the  buyer  hath  no  more 
right  to  multiply  copies  of  that  book  for  fale,  than  he  hath  to 
imitate  for  the  like  purpofe  the  ticket  which  is  bought  for  ad- 
miffion  to  an  opera  or  a  concert ;  and  that,  in  the  other,  the 
whole  property,  with  all  it's  exclufive  rights,  is  perpetually 
transferred  to  the  grantee.  On  the  other  hand  it  is  urged, 
that  though  the  exclufive  property  of  the  manufcript,  and  all 
which  it  contains,  undoubtedly  belongs  to  the  author,  before 
it  is  printed  or  publifhed  ;  yet,  from  the  inftant  of  publica- 
tion, the  exclufive  right  of  an  author  or  his  affigns  to  the  fole 
communication  of  his  ideas  immediately  vanifhes  and  evapo- 
rates j  as  being  a  right  of  too  fubtile  and  unfubftantial  a  na- 
ture to  become  the  fubje£t  of  property  at  the  common  law, 
and  only  capable  of  being  guarded  by  pofitive  ftatutes  and 
fpecial  provifions  of  the  magiftrate. 

The  Roman  law  adjudged,  that  if  one  man  wrote  any  thing 
on  the  paper  or  parchment  of  another,  the  writing  fhould  be- 
long to  the  owner  of  the  blank  materials0 :  meaning  thereby 
[  4°7  1  the  mechanical  operation  of  writing,  for  which  it  directed  the 
fcribe  to  receive  a  fatisfaction ;  for  in  works  of  genius  and 
invention,  as  in  painting  on  another  man's  canvas,  the  fame 
law  d  gave  the  canvas  to  the  painter.  As  to  any  other  pro- 
perty in  the  works  of  the  understanding,  the  law  is  filent ; 
though  the  fale  of  literary  copies,  for  the  purpofes  of  recital 
or  multiplication,  is  certainly  as  antient  as  the  times  of  Te- 

c  Si  in  cbattis  membranifoe  toil  car-     tu  dominus  ejfe  tideris.     Inji.  %•  1.  33* 
mm  vcl  bifloriam  -vel   orationcm    Titius      See  pag.  4O4. 
ftrififerit,  bujut  corferis   non   Titius  fed         d  Ibid.   §  .34. 

6  rence, 
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rence  c,  Martial f,  and  Statius  s.  Neither  with  us  in  Eng- 
land hath  there  been  (till  very  lately)  any  final'1  determin- 
ation upon  the  right  of  authors  at  the  common  law  (5). 

e  Ptol.  in  Eunuch,  ao.  by  the  common  law.     But  afterwards, 

f  EplgrA.  67.lv.  72.  xiii.3.xiv.  194.  in  the  cafe  of  Donaldfon  v.  Bectet,  be- 

E  Jwv.  vii.  83.  fore  the  houfe  of  lords,   z%  Febr.  1774, 

h  Since   this    was    firfl:    written,    it  it    was    held    that    no   copyright   now 

was  determined  in  the  cafe  of  Miller  fubfifts  in  authors,  after  the  expiration 

v.  Taylor,  in  B.  R.  Pafch.  9  Geo.  III.  of  the  feveral  terms  created  by  the  fla- 

1769,  that   an   exclufive    and    perma-  tute  of  queen  Anne. 

nent    copyright    in     authors    fubfifted 

( 5 )  Whether  the  produ&ions  of  the  mind  could  communicate  a 
right  of  property  or  of  exclufive  enjoyment  in  reafon  and  nature  ; 
and  if  fuch  a  moral  right  exifted,  whether  it  was  recognized  and 
fupported  by  the  common  law  of  England  ;  and  whether  the  com- 
mon law  was  intended  to  be  reftrained  by  the  ftatute  of  queen 
Anne  ;  are  queftions  upon  which  the  learning  and  talents  of  the 
higheft  legal  chara&ers  in  this  kingdom  have  been  powerfully  and 
zealoufly  exerted. 

Thefe  queftions  were  finally  fo  determined,  that  an  author  has  no 
right  at  prefent  beyond  the  limits  fixed  by  the  ftatute.  But  as  that 
determination  was  contrary  to  the  opinion  of  lord  Mansfield,  the 
learned  Commentator,  and  feveral  other  judges,  every  perfon  may 
ftill  be  permitted  to  indulge  his  own  opinion  upon  the  propriety 
of  it,  without  incurring  the  imputation  of  arrogance.  Nothing  is 
more  erroneous  than  the  common  practice  of  referring  the  origin  of 
moral  rights,  and  the  fyftem  of  natural  equity,  to  that  favage  ftate 
which  is  fuppofed  to  have  preceded  civilized  eftablifhments ;  in 
which  literary  compofition,  and  of  confequence  the  right  to  it, 
could  have  no  exiftence.  But  the  true  mode  of  afcertaining  a 
moral  right  I  conceive  is  to  inquire,  whether  it  is  fuch  as  the  reafon, 
the  cultivated  reafon,  of  mankind  mult  neceflarily  affent  to. 

No  propofition  feems  more  conformable  to  that  criterion,  than 
that  every  one  ftiould  enjoy  the  reward  of  his  labour,  the  harveft 
where  he  has  fown,  or  the  fruit  of  the  tree  which  he  has  planted. 

And  if  any  private  right  ought  to  be  preferved  more  facred  and 
inviolable  than  another,  it  is  that  where  the  moil  extenfive  benefit 
flows  to  mankind  from  the  labour  by  which  it  is  acquired.  Lite- 
rary property,  it  mult  be  admitted,  is  very  different  in  its  nature 
from  a  property  in  fubftantial  and  corporeal  objects,  and  this  dif- 
ference has  led  lome  to  deny  it's  exiftence  as  property  ;  but  whether 

Kk  2  it 
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But  whatever  inherent  copyright  might  have  been  fup- 
pofed  to  fubfift  by  the  common  law,  the  ftatute  8  Ann.  c.  19. 
(amended  by  ftat.  15  Geo.  III.  c.  53.)  hath  now  declared  that 
the  author  and  his  affigns  fhall  have  the  fole  liberty  of  print- 
ing and  reprinting  his  works  for  the  term  of  fourteen  years, 

it  is  fui  generis,  or  under  whatever  denomination  of  rights  it  may 
more  properly  be  clafTed,  it  feems  founded  upon  the  fame  principle 
of  general  utility  to  fociety,  which  is  the  bafis  of  all  other  moral 
rights  and  obligations. 

Thus  confidered,  an  author's  copyright  ought  to  be  efteemed  an 
inviolable  right,  eftablifhed  in  found  reafon  and  abftraft  morality. 

No  lefs  than  eight  of  the  twelve  judges  were  of  opinion  that  this 
was  a  right  allowed  by  the  common  law  of  England  ;  but  fix  held 
that,  if  it  fo  exifted  by  the  common  law,  [the  enjoyment  of  it  was 
abridged  by  the  ftatute  of  queen  Anne,  and  that  all  remedy  for 
the  violation  of  it  was  taken  away  after  the  expiration  of  the  terms 
fpecified  in  the  aft ;  and  agreeable  to  that  opinion  was  the  final 
judgment  of  the  lords. 

See  the  arguments  at  length  of  the  judges  of  the  king's  bench, 
and  the  opinions  of  the  reft,  in  4  Burr.  2303. 

Before  the  union  of  Great  Britain  and  Ireland,  in  1801,  no  fta- 
tute exifted  to  proteft  copyright  in  Ireland.  But  now,  by  the 
ftat.  41  Geo.  III.  (U.  K.)  c.  107.  provifions  fimilar  to  thofe  in 
the  ftat.  of  Anne  are  re-enafted,  and  extended  to  the  whole  of 
the  united  kingdom :  thefe  provifions  are  alfo  enforced  by  addi- 
tional remedies  and  increafed  penalties,  and  an  aftion  on  the  cafe 
for  damages  is  fpecifically  given  to  the  party  injured.  Previous  to 
this  aft,  men  of  genius  and  learning  in  Ireland  were  ftimulated  only 
by  the  incentive  which  lord  Camden  fplendidly  defcribed  in  the 
conclufion  of  his  argument  againft  literary  property  :  "  Glory  is 
"  the  reward  of  fcience,  and  thofe  who  deferve  it  fcorn  all  meaner 
"  views.  I  fpeak  not  of  the  fcribblers  for  bread,  who  teaze  the 
"  prefs  with  their  wretched  produftions.  Fourteen  years  are  too 
"  long  a  privilege  for  their  perifhable  trafh.  It  was  not  for  gain 
"  that  Bacon,  Newton,  Milton,  Locke,  inftrufted  and  delighted 
"  the  world.  When  the  bookfeller  offered  Milton  five  pounds  for 
"  his  Paradife  Loft,  he  did  not  rejeft  it  and  commit  his  poem  to 
"  flames  ;  nor  did  he  accept  the  miferable  pittance  as  the  reward 
"  of  his  labour  ;  he  knew  that  the  real  price  of  his  work  was  im- 
"  mortality,  and  that  polterity  would  pay  it.'' 

4  and 
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and  no  longer '  ,•  and  hath  alfo  protected  that  property  by  addi- 
tional penalties  and  forfeitures :  directing  farther,  that  if,  at 
the  end  of  that  term,  the  author  himfelf  be  living,  the  right 
{hall  then  return  to  him  for  another  term  of  the  fame  dura- 
tion (6) :  —  and  a  fimilar  privilege  is  extended  to  the  inventors 

'  By  (latute  15  Geo.  III.  c.  53.  fome  granted  to  the  univerfities,  and  certain 
additional  privileges  in  this   relpedl  are     other  learned  lbcieties. 

(6)  Where  an  author  transfers  all  his  right  or  intereft  in  pub- 
lication, upon  his  furviving  the  fir/ft  fourteen  years,  the  fecond  term 
will  refult  to  his  afiignee,  and  not  to  himfelf.  2  Bro.  80.  Mufical 
compofitions  have  been  held  to  be  within  the  meaning  and  pro- 
tection of  the  {latute.  Coivp.  623.  A  reprefentation  of  a  dramatic 
performance  upon  the  ftage  is  not  a  publication  for  which  the  au- 
thor can  maintain  an  action  as  for  an  invafion  of  his  right. 
5  T.  R.  245.  Yet  no  one  has  a  right  to  take  down  a  play  in  fhort- 
hand,  and  to  print  it  before  it  is  publifhed  by  the  author.  Amb.  694. 
A  fair  and  bona  Jide  abridgment  of  any  book  is  confidered  a  new 
work  ;  and  however  it  may  injure  the  fale  of  the  original,  yet  it  is 
not  deemed  in  law  to  be  a  piracy,  or  a  violation  of  the  author's 
copyright,      iifro.  451.      2  Ath.  141. 

No  one  but  the  author,  or  his  afiignee,  has  a  right  to  print  or 
publiih  notes  or  additions  to  an  old  work,  as  an  injunction  was 
granted  to  reftrain  the  printing  of  Milton's  Paradife  Loft  with  Dr. 
Newton's  notes,  although  any  perfon  had  the  liberty  of  publifhing 
the  original  work  without  the  notes. 

So  an  action  has  been  maintained  for  publifhing,  without  the 
leave  of  the  author,  improvements  made  to  an  old  work,  Paterfon's 
Book  of  Roads. 

In  fuch  productions  as  hiftory,  chronology,  dictionaries,  &c.  it 
mull  be  left  to  a  jury  to  determine  whether  the  publication  com- 
plained of  is  a  fervile  copy  and  imitation,  or  an  original  work  upon 
the  fame  fubje<t.      1  Eq/l,  358. 

No  one  can  be  profecuted  for  the  penalties  introduced  by  the 
ftatutes,  viz.  a  forfeiture  of  one  penny  (and  in  fome  cafes  three*- 
pence)  for  every  fheet,  and  the  meets  being  defaced,  unlefs  the 
work  is  duly  entered  at  ftationers'  hall  in  London,  according  to 
the  directions  of  the  feveral  ftatutes  now  in  force.  But  an  action 
may  be  brought,  or  an  injunction  obtained  in  a  court  of  equity, 
though  the  publication  be  not  entered  in  the  regifter  of  the  fta- 
tioners' company,  or  though  the  author  do  not  prefix  his  name 
to  it.      1  Bh  Rep.  330.     7  T.  R.  620. 

K  k  3  The 
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of  prints  and  engravings,  for  the  term  of  eight-and-twenty 
years,  by  the  ftatutes  8  Geo.  II.  c.  13.  and  7  Geo.  III.  c.  38. 
befides  an  action  for  damages,  with  double  cofts,  by  ftatute 
17  Geo.  III.  c.  57.  (7)     All   which    parliamentary    protec- 


The  author  of  a  libellous  publication  can  have  no  remedy  either 
at  law  or  in  equity  for  the  republication  and  fale  of  it  by  others ; 
for  courts  of  juftice  will  enforce  no  claim  founded  in  a  public  breach 
of  the  law.     7  Vef.  jun.  1. 

Upon  the  termination  of  the  impeachment  of  lord  Melville,  the 
houfe  of  lords  made  an  order,  as  ufual,  that  the  lord  chancellor 
mould  give  orders  for  the  publication  of  the  trial,  and  that  no  other 
perfon  fhould  prefume  to  publifh  the  fame,  and  the  chancellor  ap- 
pointed Mr.  Gurney,  who  tiled  a  bill  and  moved  for  an  injunction 
againft  Longman,  who  had  alfo  publifhed  the  trial. 

After  hearing  the  fubject  fully  argued  with  refpedt  to  the  au- 
thority of  the  lords  to  make  fuch  an  order,  the  chancellor  granted 
an  injunction  till  the  hearing  of  the  caufe,  but  without  pledging 
his  future  judgment  upon  the  fubject.  It  was  afterwards  com- 
promifed.      13  Vef.  403. 

By  §  7.  of  41  Geo.  III.  (U.  K.)  c.  107.  (founded  on  12  Geo.  II. 
c.  36.  and  34  Geo.  III.  c.  20.  §57')  if  any  book  be  originally 
written  and  publifhed  in  this  country,  and  be  afterwards  reprinted 
abroad,  and  be  imported  and  expoled  to  fale  here,  the  importer 
and  feller  mall  forfeit  all  fuch  books,  to  be  cancelled  ;  and  for 
every  offence  fhall  forfeit  alfo  ten  pounds,  and  double  the  value  of 
the  books,  to  be  recovered  with  coils.  This  provifion  extends  to 
the  whole  of  the  united  kingdom.  Every  fale  of  one  book,  or  a 
parcel,  is  a  diltinct  offence,  by  which  a  new  penalty  is  incurred. 
3  T.  R.  509.  Under  thefe  ftatutes  it  feems  immaterial  whether 
the  author's  copyright  is  extinct  or  not,  if  the  book  has  been  re- 
printed in  England  within  twenty  years. 

The  ftatutes  were  intended  for  the  encouragement  of  printing  in 
this  country. 

(7)  The  principal  differences  in  thefe  three  ftatutes  concerning 
prints  feem  to  be  thefe  :  the  8  Geo.  II.  gives  an  exclufive  privilege 
of  publifhing  to  thofe  who  invent  or  defign  any  print,  for  fourteen 
years  only  ;  the  7  Geo.  III.  extends  the  ternt  to  twenty-eight 
years  abfolutely,  to  all  who  either  invent  the  defign,  or  make  a 
print  from  another's  defign  or  picture  ;  and  thofe  who  copy  fuch 
prints  within  that  time  forfeit  all  their  copies,  to  be  deftroyed,  and 
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tions  appear  to  have  been  fuggefted  by  the  exception  in  the 
ftatute  of  monopolies,  21  Jac.  I.  c.  3.  which  allows  a  royal 
patent  of  privilege  to  be  granted  for  fourteen  years  to  any 
inventor  of  a  new  manufacture,  for  the  fole  working  or 
making  of  the  fame ;  by  virtue  whereof  it  is  held,  that  a 
temporary  property  therein  becomes  veiled  in  the  king's 
patentee  k  (8). 

k  1  Vern.  62. 


$s.  for  each  copy  ;  the  17  Geo.  III.  gives  the  proprietor  an  a&ion 
to  recover  damages  and  double  cofts  for  the  injury  he  has  fuftained 
by  the  violation  of  his  right. 

(8)  The  patent  is  granted  upon  condition  that  the  invention  is 
new,  or  new  in  this  country  ;  and  that  the  patentee  mail  deliver  a 
fpecification  of  his  invention,  containing  fuch  a  defcription,  plan, 
or  model  of  the  machine  or  article,  as  to  be  intelligible  to  every 
artift  converfant  in  the  fame  trade  or  manufactory. 

Or  the  invention  muft.  be  fo  defcribed  that  the  public  may  at  the 
end  of  fourteen  years  have  the  ufe  of  it  in  as  cheap  and  beneficial 
a  manner  as  the  patentee  himfelf  ufes  it.  Hence,  if  the  fpecifica- 
tion be  in  any  part  materially  falfe,  defective,  obfcure,  or  give 
directions  which  tend  to  miflead  the  public,  the  patent  is  againft 
law,  and  cannot  be  fupported.  The  fpecifications  are  preferved  in 
an  office  for  public  infpe&ion.  Some  patents,  in  very  valuable 
manufactures,  have  been  declared  void,  on  account  of  the  defigned 
obfcurity  of  the  fpecification.     Bull.  N.  P.  76.     1  T.  R.  602. 
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CHAPTER    THE    TWENTY-SEVENTH. 

of   TITLE   by   PREROGATIVE   and 
FORFEITURE. 


A  SECOND  method  of  acquiring  property  in  perfona! 
•*-  -**  chattels  is  by  the  king's  prerogative :  whereby  a  right 
may  accrue  either  to  the  crown  itfelf,  or  to  fuch  as  claim 
under  the  title  of  the  crown,  as  by  the  king's  grant,  or  by 
prefcription,  which  fuppofes  an  antient  grant. 

Such  in  the  fir  ft  place  are  all  tributes,  taxes,  and  ciijloins, 
whether  conftitutionally  inherent  in  the  crown,  as  flowers  of 
the  prerogative  and  branches  of  the  cenfus  regalis  or  antient 
royal  revenue,  or  whether  they  be  occafionally  created  by 
authority  of  parliament ;  of  both  which  fpecies  of  revenue 
we  treated  largely  in  the  former  volume.  In  thefe  the  king 
acquires  and  the  fubjecl:  lofes  a  property,  the  inflant.  they 
become  due  :  if  paid,  they  are  a  chofe  in  pofTefiion ;  if  unpaid, 
a  chofe  in  adlion.  Hither  alfo  may  be  referred  all  forfeitures, 
fines,  and  amercements  due  to  the  king,  which  accrue  by 
virtue  of  his  antient  prerogative,  or  by  particular  modern 
ftatutes :  which  revenues  created  by  ftatute  do  always  affi- 
milate,  or  take  the  fame  nature,  with  the  antient  revenues ; 
and  may  therefore  be  looked  upon  as  arifing  from  a  kind  of 
artificial  or  fecondary  prerogative.  And,  in  either  cafe,  the 
owner  of  the  thing  forfeited,  and  the  perfon  fined  or  amerced, 
lofe  and  part  with  the  property  of  the  forfeiture,  fine,  or 
amercement,  the  inftant  the  king  or  his  grantee  acquires  it. 

In 
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In  thefe  feveral  methods  of  acquiring  property  by  preroga- 
tive there  is  alfo  this  peculiar  quality,  that  the  king  cannot 
have  a  joint  property  with  any  perfon  in  one  entire  chattel, 
or  fuch  a  one  as  is  not  capable  of  divifion  or  feparation  ;  but 
where  the  titles  of  the  king  and  a  fubjeft  concur,  the  king 
(hall  have  the  whole  :  in  like  manner  as  the  king  cannot,  either 
by  grant  or  contract,  become  a  joint-tenant  of  a  chattel  real 
with  another  perfon a ;  but  by  fuch  grant  or  contract  (hall 
become  entitled  to  the  whole  in  feveralty.  Thus,  if  a  horfe 
be  given  to  the  king  and  a  private  perfon,  the  king  fhall 
have  the  fole  property :  if  a  bond  be  made  to  the  king  and  a 
fubjecSt,  the  king  fhall  have  the  whole  penalty  ;  the  debt  or 
duty  being  one  fingle  chattel b ;  and  fo,  if  two  perfons  have 
the  property  of  a  horfe  between  them,  or  have  a  joint  debt 
owing  them  on  bond,  and  one  of  them  affigns  his  part  to  the 
king,  or  is  attainted,  whereby  his  moiety  is  forfeited  to  the 
crown  ;  the  king  fhall  have  the  entire  horfe,  and  entire  debt c. 
For,  as  it  is  not  confident  with  the  dignity  of  the  crown  to 
be  partner  with  a  fubje£t,  fo  neither  does  the  king  ever  lofe 
his  right  in  any  inftance ;  but  where  they  interfere,  his  is 
always  preferred  to  that  of  another  perfon  d ;  from  which  two 
principles  it  is  a  neceffary  confequence,  that  the  innocent 
though  unfortunate  partner  mult  lofe  his  fhare  in  both  the 
debt  and  the  horfe,  or  in  any  other  chattel  in  the  fame  cir- 
cumftances  (1). 

a  See  pag.  184.  c  Cro.  Eliz.  263.  Plowd.  323.  Finch. 

b  Fitzh.  Abr.  t.  dette,  38.     Plowd.     Law.  178.       10  Mod.  245. 
243.  "  Co.  Lilt.  30. 


( i )  If  a  joint-tenant  of  any  chattel  intereft  commits  fuicide,  the 
right  to  the  whole  chattel  becomes  veiled  in  the  king.  This  was 
decided  after  much  folemn  and  fubtle  argument  in  3  Eliz.  The 
cafe  is  reported  by  Plowd.  262.  Eng.  ed.  Sir  James  Hales,  ajudge 
of  the  common  pleas,  and  his  wife  were  joint-tenants  of  a  term  for 
years  ;  fir  James  drowned  himfelf,  and  was  found  felo  defe;  and  it 
was  held  that  the  term  did  not  furvive  to  the  wife,  but  that  fir 
James's  intereft.  was  forfeited  to  the  king  by  the  felony,  and  that  it 
confequently  drew  the  wife's  intereft  along  with  it.  The  argu- 
ment 
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This  do&rine  has  no  opportunity  to  take  place  in  certain 
other  inflances  of  title  by  prerogative,  that  remain  to  be 
mentioned  ;  as  the  chattels  thereby  veiled  are  originally  and 
folely  veiled  in  the  crown,  without  any  transfer  or  derivative 
aflignment  either  by  deed  or  law  from  any  former  proprietor. 
Such  is  the  acquifition  of  property  in  wreck,  in  treafure- 
trove,  in  waifs,  in  eftrays,  in  royal  fifh,  in  fwans,  and  the 
[  410  ]  like;  which  are  not  transferred  to  the  fovereign  from  any 
former  owner,  but  are  originally  inherent  in  him  by  the  rules 
of  law,  and  are  derived  to  particular  fubjecls,  as  royal  fran- 
chifes,  by  his  bounty.  Thefe  are  afcribed  to  him,  partly 
upon  the  particular  reafons  mentioned  in  the  eighth  chapter 
of  the  former  book  ;  and  partly  upon  the  general  principle  of 
their  being  bona  vacantia^  and  therefore  veiled  in  the  king, 
as  well  to  preferve  the  peace  of  the  public,  as  in  trull  to 
employ  them  for  the  fafety  and  ornament  of  the  common- 
wealth. 


ment  of  lord  chief  juftice  Dyer  is  remarkably  curious :  "  The 
"  felony  (fays  he)  is  attributed  to  the  aft;  which  aft  is  always 
"  done  by  a  living  man,  and  in  his  lifetime,  as  my  brother  Brown 
"  faid  ;  for  he  faid  fir  James  Hales  was  dead  ;  and  how  came  he 
"  to  his  death  ?  It  may  be  anfwered,  by  drowning  ;  and  who 
"  drowned  him  ?  fir  James  Hales  ;  and  when  did  he  drown  him  ? 
"  in  his  lifetime.  So  that  Sir  James  Hales  being  alive,  caufed  fir 
"  James  Hales  to  die  ;  and  the  aft  of  the  living  man  was  the 
"  death  of  the  dead  man.  And  then  for  this  offence  it  is  reafon- 
"  able  to  punifh  the  living  man  who  committed  the  offence,  and 
"  not  the  dead  man.  But  how  can  he  be  faid  to  be  punifhed 
"  alive,  when  the  punifhment  comes  after  his  death  ?  Sir,  this 
"  can  be  done  no  other  way  but  by  diverting  out  of  him,  from  the 
"  time  of  the  aft  done  in  his  lifetime,  which  was  the  caufe  of  his 
"  death,  the  title  and  property  of  thofe  things  which  he  had  in  his 
"  lifetime." 

This  mull  have  been  a  cafe  of  notoriety  in  the  time  of  Shak- 
fpeare  ;  and  it  is  not  improbable  that  he  intended  to  ridicule  this 
legal  logic  by  the  reafoning  of  the  grave-digger  in  Hamlet  upon 
the  drowning  of  Ophelia.  See  fir  J.  Hawkins's  note  in  Stephens's 
edition. 

There 
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There  is  alfo  a  kind  of  prerogative  copyright  fubfifting  in 
certain  books,  which  is  held  to  be  vefted  in  the  crown  upon 
different  reafons.  Thus,  1 .  The  king,  as  the  executive 
magiltrate,  has  the  right  of  promulgating  to  the  people  all 
a£ts  of  ftate  and  government.  This  gives  him  the  exclufive 
privilege  of  printing,  at  his  own  prefs,  or  that  of  his  grantees, 
all  acls  of  parliament,  proclamations,  and  orders  of  council. 
2.  As  fupreme  head  of  the  church,  he  hath  a  right  to  the 
publication  of  all  liturgies  and  books  of  divine  fervice.  3.  He 
is  alfo  faid  to  have  a  right  by  purchafe  to  the  copies  of  fuch 
law-books,  grammars,  and  other  compositions,  as  were  com- 
piled or  tranflated  at  the  expence  of  the  crown.  And  upon 
thefe  two  laft  principles,  combined,  the  exclufive  right  of 
printing  the  tranflation  of  the  Bible  is  founded. 

There  ftill  remains  another  fpecies  of  prerogative  pro- 
perty, founded  upon  a  very  different  principle  from  any  that 
have  been  mentioned  before ;  the  property  of  fuch  animals 
ferae  naturae,  as  are  known  by  the  denomination  of  game, 
with  the  right  of  purfuing,  taking,  and  deftroying  them  : 
which  is  vefted  in  the  king  alone,  and  from  him  derived  to  [411  ] 
fuch  of  his  fubjecls  as  have  received  the  grants  of  a  chafe,  a 
park,  a  free  warren,  or  free  fifhery.  This  may  lead  us  into 
an  inquiry  concerning  the  original  of  thefe  franchifes,  or 
royalties,  on  which  we  touched  a  little  in  a  former  chapter  f : 
the  right  itfelf  being  an  incorporeal  hereditament,  though 
the  fruits  and  profits  of  it  are  of  a  perfonal  nature. 

In  the  firft  place  then  we  have  already  (hewn,  and  indeed 
it  cannot  be  denied,  that  by  the  law  of  nature  every  man, 
from  the  prince  to  the  peafant,  has  an  equal  right  of  pur- 
fuing, and  taking  to  his  own  ufe,  all  fuch  creatures  as  are 
ferae  naturae,  and  therefore  the  property  of  nobody,  but 
liable  to  be  feized  by  the  firft  occupant.  And  fo  it  was  held 
by  the  imperial  law,  even  fo  late  as  Juftinian's  time  :  "  Ferae 
"  igitur  bejliae,  et  volucres,  et  omnia  animalia  quae  mart,  coelo, 
"  et  terra  nafcuntur,  fimul  atque  ab  aliquo  capta  fuerint,  jure 

f  PP-  38,  39- 
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**  gentium  Jiatim  illius  ejfe  incipiunt.  Quod  enim  nullius  ejl>  id 
"  naturali  rationc  occupanti  conceditur  s."  But  it  follows  from 
the  very  end  and  conftitution  of  fociety,  that  this  natural 
right,  as  well  as  many  others  belonging  to  man  as  an  indivi- 
dual, may  be  restrained  by  pofitive  laws  enacted  for  reafons 
of  ftate,  or  for  the  fuppofed  benefit  of  the  community.  This 
reftricYion  may  be  either  with  refpedt  to  the  place  in  which 
this  right  may  or  may  not  be  exercifed  ;  with  refpect  to  the 
animals  that  are  the  fubject  of  this  right;  or  with  refpect  to 
the  perfons  allowed  or  forbidden  to  exercife  it.  And,  in  con- 
fequence  of  this  authority,  we  find  that  the  municipal  laws 
of  many  nations  have  exerted  fuch  power  of  reftraint ;  have 
in  general  forbidden  the  entering  on  another  man's  grounds, 
for  any  caufe,  without  the  owner's  leave  ;  have  extended  their 
protection  to  fuch  particular  animals  as  are  ufually  the  objects 
of  purfuit  •,  and  have  inverted  the  prerogative  of  hunting  and 
taking  fuch  animals  in  the  fovereign  of  the  ftate  only,  and 
fuch  as  he  fhall  authorize  h.  Many  reafons  have  concurred 
for  making  thefe  constitutions :  as,  i.  For  the  encouragement 
of  agriculture  and  improvement  of  lands,  by  giving  every 
E  412  ]  man  an  exclufive  dominion  over  his  own  foil.  2.  For  pre- 
fervation  of  the  feveral  fpecies  of  thefe  animals,  which  would 
foon  be  extirpated  by  general  liberty.  3.  For  prevention 
of  idlenefs  and  dissipation  in  hufbandmen,  artificers,  and 
others  of  lower  rank ;  which  would  be  the  unavoidable  con- 
fequence  of  univerfal  licence.  4.  For  prevention  of  popular 
infurre£tions  and  refiftance  to  the  government,  by  difarming 
the  bulk  of  the  people  ' ;  which  laft  is  a  reafon  oftener  meant 
than  avowed  by  the  makers  of  foreft  or  game  laws  (2).  Nor, 

*  Inli.  2.  i.  12.  '  Waiburton's  Alliance,  324. 

"  Puff.  L.  N.  1.  4.  c.  6.  §  5. 


(2 )  I  am  inclined  to  think  that  this  reafon  did  not  operate  upon 
the  minds  of  thofe  who  framed  the  game  laws  of  this  country  ; 
for  in  feveral  antient  ftatutes  the  avowed  objeft  is  to  encourage  the 
ufe  of  the  long-bow,  the  moll  effective  armour  then  in  ufe ;  and 
even  fince  the  modern  practice  of  killing  game  with  a  gun  has 

prevailed, 
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certainly,  in  thefe  prohibitions  is  there  any  natural  injuftice, 
as  fome  have  weakly  enough  fuppofed  ;  fince,  as  Pufl'endorff 
obferves,  the  law  does  not  hereby  take  from  any  man  his 
prefent  property,  or  what  was  already  his  own,  but  barely 
abridges  him  of  one  means  of  acquiring  a  future  property, 
that  of  occupancy  \  which  indeed  the  law  of  nature  would 
allow  him,  but  of  which  the  laws  of  fociety  have  in  mod 
inftances  very  juftly  and  reafonably  deprived  him.  (3) 

Yet,  however  defenfible  thefe  provifions  in  general  may 
be,  on  the  footing  of  reafon,  or  juftice,  or  civil  policy,  we 
muft  notwithftanding  acknowledge  that,  in  their  prefent 
fhape,  they  owe  their  immediate  original  to  flavery.  It  is  not 
till  after  the  irruption  of  the  northern  nations  into  the  Roman 
empire,  that  we  read  of  any  other  prohibitions,  than  that 
natural  one  of  not  fporting  on  any  private  grounds  without 
the  owner's  leave ;  and  another  of  a  more  fpiritual  nature, 
which  was  rather  a  rule  of  ecclefiaftical  difcipline,  than  a 
branch  of  municipal  law.  The  Roman  or  civil  law,  though 
it  knew  no  reftri£tion  as  to  perfons  or  animals ',  fo  far  regarded 
the  article  of  place  t  that  it  allowed  no  man  to  hunt  or  fport 
upon  another's  ground,  but  by  confent  of  the  owner  of  the 
foil.  U  Qui  alienum  fundum  ingreditur,  venandi  aut  aucupandi 
"  gratidy  potejl  a  domino  prohiberi  ne  ingrediatur  V  For  if 
there  can,  by  the  law  of  nature,  be  any  inchoate  imperfect 

k  Injl.  2.  I.  §  13. 

prevailed,  every  one  is  at  liberty  to  keep  or  carry  a  gun,  if  he  does 
not  ufe  it  for  the  deftruftion  of  game. 

(3)  I  can  by  no  means  accede  even  to  the  combined  authority 
of  PufFendorf  and  the  learned  Judge,  that  there  is  not  any  natural 
injuftice  in  abridging  a  perfon  of  the  means  of  acquiring  a  future 
property.  The  right  of  acquiring  future  property  may  be  more 
valuable  than  the  right  of  retaining  the  prefent  poffeffion  of  pro- 
perty. A  right  of  common,  like  all  other  rights,  muft  bear  a  certain 
value  ;  and  it  certainly  is  as  great  injuftice  to  deprive  any  one  of 
the  right  of  hunting,  fifhing,  or  of  digging  in  a  public  mine,  as  it 
is  to  take  from  him  the  value  of  that  right  in  money  or  any  other 
fpecies  of  private  property. 

property 
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property  fuppofcd  in  wild  animals  before  they  are  taken,  it 
feems  moft  reasonable  to  fix  it  in  him  upon  whofe  land  they 
are  found.  And  as  to  the  other  restriction,  which  relates  to 
perfons  and  not  to  place,  the  pontifical  or  canon  law ]  inter- 
dicts "  venationes,  et  fylvaticas  vagationes  cum  canibus  et  acci- 
"  pitribus"  to  all  clergymen  without  diftindlion ;  grounded 
[  413  ]  on  a  faying  of  St.  Jerome  m  (4),  that  it  never  is  recorded  that 
thefe  diverfions  were  ufed  by  the  faints,  or  primitive  fathers. 
And  the  canons  of  our  Saxon  church,  published  in  the  reign 
of  king  Edgar  n,  concur  in  the  fame  prohibition  :  though  our 
fecular  laws,  atleaft  after  the  conqueft,  did,  even  in  the  times 
of  popery,  difpenfe  with  this  canonical  impediment ;  and  fpi- 
ritual  perfons  were  allowed  by  the  common  law  to  hunt  for 
their  recreation,  in  order  to  render  them  fitter  for  the  per- 
formance of  their  duty  :  as  a  confirmation  whereof  we  may 
obferve,  that  it  is  to  this  day  a  branch  of  the  king's  preroga- 
tive, at  the  death  of  every  bifhop,  to  have  his  kennel  of 
hounds,  or  a  compofition  in  lieu  thereof  °  (5). 

But,  with  regard  to  the  rife  and  original  of  our  prefent 
civil  prohibitions,  it  will  be  found  that  all  foreft  and  game 

1  Decretal.  /.J.  tit.  24.  c.  t.  ■  cup.  64. 

m  Decret.part.  I.  difi.  34.  /.I.  °  4  Inft.  309. 

440914  t  It'll 

(4)  viz.    Venatorem  mmquem  legimus  fanBum. .  ,  .  , 

(5)  When  archbifhop  Abbot  by  an  unTortunate  accident  had 
killed  a  park-keeper  in  (hooting  at  a  deer  with  a  crofs-bow,  though 
it  was  allowed  no  blame  could  be  imputed  to  the  archbifhop  but 
from  the  nature  of  the  diverfion,  yet  it  was  thought  to  bring  fuch 
fcandal  upon  the  church,  that  an  apology  was  publilhed  upon  the 
occafion,  which  was  warmly  and  learnedly  anfwered  by  fir  Henry 
Spelman,  who  maintained  that  the  archbifhop  was  in  the  exercife 
of  an  aft  prohibited  by  the  canons  and  ordinances  of  the  church, 
and  that  he  was  even  difqualified  from  exercifing  his  fpiritual  func- 
tions. The  king  referred  the  confideration  of  the  fubjeft  to  the 
lord  keeper  and  feveral  of  the  judges  and  bifhops,  who  recom- 
mended it  to  his  majefty  to  grant  his  grace  a  difpenfation  in  ma- 
jorem  cautelam,  ft  qua  forte  fit  irregularltat ;  which  was  done  ac- 
cordingly.    See  Reliquia  Speltn.  107. 

laws 
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laws  were  introduced  into  Europe  at  the  fame  time,  and  by 
the  fame  policy  as  gave  birth  to  the  feodal  fyftem ;  when 
thofe  fwarms  of  barbarians  iflued  from  their  northern  hive, 
and  laid  the  foundation  of  moil  of  the  prefent  kingdoms  of 
Europe  on  the  ruins  of  the  weflern  empire.     For  when  a 
conquering  general  came  to  fettle  the  economy  of  a  van- 
quifhed  country,  and  to  part  it  out  among  his  foldiers  or 
feudatories,   who  were  to  render  him  military  fervice  for 
fuch  donations ;  it  behoved  him,  in  order  to  fecure  his  new 
acquifitions,  to  keep  the  rujlici,  or  natives  of  the  country,  and 
all  who  were  not  his  military  tenants,  in  as  low  a  condition 
as  poflible,  and  efpecially  to  prohibit  them  the  ufe  of  arms. 
Nothing  could  do  this  more  effectually  than  a  prohibition 
of  hunting  and  fporting  :  and  therefore  it  was  the  policy  of  the 
conqueror  to  referve  this  right  to  himfelf,  and  fuch  on  whom 
he  fhould  beftow  it ;  which  were  only  his  capital  feudatories 
or  greater  barons.     And  accordingly  we  find,  in  the  feudal 
conftitutions  p,  one  and  the  fame  law  prohibiting  the  rujlici 
in  general  from  carrying  arms,  and  alfo  profcribing  the  ufe 
of  nets,  fnares,  or  other  engines  for  deftroying  the  game. 
This  exclufive  privilege  well   fuited  the  martial  genius  of  C  4*4  3 
the  conquering  troops,  who  delighted  in  a  fport  q  which,  in 
it's  purfuit  and  flaughter,  bore  fome  refemblance  to  war.  Vita 
omnis  (fays   Caefar,   fpeaking  of  the  antient   Germans)  in 
venationibus  atque  injludiis  rei  militaris  confiflit r.     And  Taci- 
tus in  like  manner  obferves,  that  quoties  bella  non  ineunt,  mul- 
tum  venatibusy  plus  per  otium  tranfigunt s.     And  indeed,  like 
fome  of  their  modern  fucceffors,  they  had  no  other  amufement 
to  entertain  their  vacant  hours ;  defpifing  all  arts  as  effemi- 
nate, and  having  no  other  learning,  than  was  couched  in  fuch 
rude  ditties  as  were  fung  at  the  folemn  caroufals  which  fuc- 
ceeded  thefe  antient  huntings.     And  it  is  remarkable  that,  in 
thofe  nations  where  the  feodal  policy  remains  the  moft  un- 


p  Feud.  1.  a.  tit.  2J.  §  J.  that    the    court     and    foldiery    might 

*)  In    the    laws    of    Jenghiz    Khun,  find    plenty    enough     in    the    winter, 

founder  of  the  Mogul    and  Tartarian  during  their  recefs  from  war.     (Mod. 

empire,   publiflied    A.  D.  1205.    there  Univ.  Hift.  iv,  468.) 

is    one   which  prohibits  the    killing  of  r  De  Bell.  (Jail.  I.  6.  C,  SO. 

all    game    from    March    to  October;  s  e.  IJ, 

corrupted, 
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corrupted,  the  foreft  or  game  laws  continue  in  their  higheft 
rigor.  In  France  all  game  is  properly  the  king's ;  and  in 
fome  parts  of  Germany  it  is  death  for  a  peafant  to  be  found 
hunting  in  the  woods  of  the  nobility l. 

With  us  in  England  alfo,  hunting  has  ever  been  efteemed 
a  molt  princely  diverfion  and  exercife.  The  whole  ifland 
was  replenifhed  with  all  forts  of  game  in  the  times  of  the 
Britons ;  who  lived  in  a  wild  and  paftoral  manner,  without 
enclofing  or  improving  their  grounds,  and  derived  much  of 
their  fubfiftence  from  the  chafe,  which  they  all  enjoyed 
in  common.  But  when  hufbandry  took  place  under  the  Saxon 
government,  and  lands  began  to  be  cultivated,  improved, 
and  enclofed,  the  beads  naturally  fled  into  the  woody  and 
defert  tra£ls ;  which  were  called  the  forefts,  and,  having 
never  been  difpofed  of  in  the  firft  diftribution  of  lands,  were 
therefore  held  to  belong  to  the  crown.  Thefe  were  filled 
with  great  plenty  of  game,  which  our  royal  fportfmen  re- 
£  415  ]  ferved  for  their  own  diverfion,  on  pain  of  a  pecuniary  for- 
feiture for  fuch  as  interfered  with  their  fovereign.  But 
every  freeholder  had  the  full  liberty  of  fporting  upon  his 
own  territories,  provided  he  abftained  from  the  king's  fo- 
refts :  as  is  fully  expreffed  in  the  laws  of  Canute  v,  and  of 
Edward  the  Confeffor  u :  "  Sit  quilibet  homo  dignus  venatione 
"  fua,  infylva,  et  in  agrisy  fibi  propriis,  et  in  dominio  fuo  :  et 
lt  abflineat  ornnis  homo  a  venariis  regiis>  ubicunque  pacem  eis 
«  habere  voluerit :"  which  indeed  was  the  antient  law  of  the 
Scandinavian  continent,  from  whence  Canute  probably  de- 
rived it.  "  Citique  enim  in  proprio  fundo  quamlibet  feram. 
"  quoquo  modo  venari  permijfum  w." 

However,  upon  the  Norman  conqueft,  a  new  do6lrine 
took  place  •,  and  the  right  of  purfuing  and  taking  all  beafts 
of  chafe  or  venary,  and  fuch  other  animals  as  were  accounted 
game,  was  then  held  to  belong  to  the  king,  or  to  fuch  only 
as  were  authorized  under  him.     And  this,  as  well  upon  the 

'   Mattheus    Jc    Crimin.   „,  3.  lit.  1.  u  c.  36. 

Carpzov.  Prail'u.  Sa\ouh.  p,%.  c.  84.         w  Stiernhook  de  jure  Sueon.  i.Z.c.'c. 

principles 
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principles  of  the  feodal  law,  that  the  king  is  the  ultimate 
proprietor  of  all  the  lands  in  the  kingdom,  they  being  all  held 
of  him  as  the  chief  lord,  or  lord  paramount  of  the  fee  ;  and 
that  therefore  he  has  the  right  of  the  univerfal  foil,  to  enter 
thereon,  and  to  chafe  and  take  fuch  creatures  at  his  pleafure  : 
as  alfo  upon  another  maxim  of  the  common  law,  which  we 
have  frequently  cited  and  illuftrated,  that  thefe  animals  are 
bona  vacantia,  and,  having  no  other  owner,  belong  to  the 
king  by  his  prerogative  (6).  As  therefore  the  former  reafon 
was  held  to  veft  in  the  king  a  right  to  purfue  and  take  them 
any  where  ;  the  latter  was  fuppofed  to  give  the  king,  and 
fuch  as  he  fhould  authorize,  a  fole  and  exclafive  right. 

This  right,  thus  newly  veiled  in  the  crown,  was  exerted 
with  the  utmofl  rigour,  at  and  after  the  time  of  the  Norman 
eftablifhment ;  not  only  in  the  antient  forefts,  but  in  the 
new  ones  which  the  conqueror  made,  by  laying  together 
vaft  traces  of  country  depopulated  for  that  purpofe,  and 
referved  folely  for  the  king's  royal  diverfion  j  in  which  were  [  416  ] 
exercifed  the  mod  horrid  tyrannies  and  opprefllons,  under 
colour  of  foreft  law,  for  the  fake  of  preferving  the  beafts  of 
chafe  :  to  kill  any  of  which,  within  the  limits  of  the  foreft, 
was  as  penal  as  the  death  of  a  man.  And,  in  purfuance  of 
the  fame  principle,  king  John  laid  a  total  interdict:  upon  the 
•winged  as  well  as  the  four-footed  creation  :  "  capturam  avium 
per  totam  Angliam  interdixit  *."  The  cruel  and  infupportable 
hardfhips,  -which  thofe  foreft  laws  created  to  the  fubjeft, 
occafioned  our  anceftors  to  be  as  jealous  for  their  reform- 
ation, as  for  the  relaxation  of  the  feodal  rigors  and  the  other 
exactions  introduced  by  the  Norman  family,  and  accordingly 
we  find  the  immunities  of  carta  de  forejla  as  warmly  con- 
tended for,  and  extorted  from  the  king  with  as  much  diffi- 
culty, as  thofe  of  magna  carta  itfelf.  By  this  charter,  con- 
firmed in  parliament y,  many  forefts  were  difafForefted,  or 
ftripped  of  their  oppreflive  privileges,  and  regulations  were 
made  in  the  regimen  of  fuch  as  remained ;  particularly  z  kill— 
*  M.  Paris,  303.  >'  9  Hen.  III.  z  cap.  10. 

(6)  Seep.  419.  note  xo.pojl. 
Vol.  II.  L  1  ing 
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ing  the  king's  deer  was  made  no  longer  a  capital  offence, 
but  only  punifhed  by  a  fine,  imprifonment,  or  abjuration  of 
the  realm.  And  by  a  variety  of  fubfequent  ftatutes,  together 
with  the  long  acquiefcence  of  the  crown  without  exerting 
the  foreft  laws,  this  prerogative  is  now  become  no  longer  a 
grievance  to  the  fubjedt. 

But,  as  the  king  referved  to  himfelf  the  fore/is  for  his  own 
exclufive  diverfion,  fo  he  granted  out  from  time  to  time  other 
tra£ts  of  lands  to  his  fubjecls  under  the  names  of  chafes  or 
parks a,  or  gave  them  licence  to  make  fuch  in  their  own 
grounds  \  which  indeed  are  fmaller  forefts,  in  the  hands  of 
a  fubje£t,  but  not  governed  by  the  foreft  laws  :  and  by  the 
common  law  no  perfon  is  at  liberty  to  take  or  kill  any  beafts 
of  chafe,  but  fuch  as  hath  an  antient  chafe  or  park  ;  unlefs 
they  be  alfo  beafts  of  prey. 

[  417  ]  As  to  all  inferior  fpecies  of  game,  called  beafts  and  fowls 
of  warren,  the  liberty  of  taking  or  killing  them  is  another 
franchife  of  royalty,  derived  likewife  from  the  crown,  and 
called  free  warren  ;  a  word  which  fignifies  prefervation  or 
cullody  :  as  the  exclufive  liberty  of  taking  and  killing  fifh  in 
a  public  ftream  or  river  is  called  afreeffhery  :  of  which,  how- 
ever, no  new  franchife  can  at  prefent  be  granted,  by  the  ex- 
prefs  provifion  of  magna  carta,  c.  16.  b  The  principal  inten- 
tion of  granting  to  any  one  thefe  franchifes  or  liberties  was  in 
order  to  protect  the  game,  by  giving  the  grantee  a  fole  and 
exclufive  power  of  killing  it  himfelf,  provided  he  prevented 
other  perfons.  And  no  man,  but  he  who  has  a  chafe  or  free 
warren,  by  grant  from  the  crown,  or  prefcription,  which 
fuppofes  one,  can  juftify  hunting  or  fporting  upon  another 
man's  foil ;  nor  indeed,  in  thorough  ftri£tnefs  of  common 
law,  either  hunting  or  fporting  at  all. 

However  novel  this  doctrine  may  feem,  to  fuch  as  call 
themfelves  qualified  fportfmen,  it  is  a  regular  confequence 
from  what  has  been  before  delivered  ;    that  the  fole  right 

*  See  pag.  38.  b  Mirr.  05.  §2.     See  pag.  40. 

of 
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of  taking    and  destroying   game  belongs  exclufively  to  the 
king  (7).     This  appears,  as  well  from  the  historical  deduc- 
tion here  made,  as  becaufe  he  may  grant  to  his  fubjects  an 
exclufive  right  of  taking  them  ;   which  he  could  not  dos  un- 
lefs  fuch  a  right  was  firit  inherent  in  himfelf.     And  hence 
it  will  follow,  that  no  perfon  whatever,  but  he  who  has  fuch 
derivative  right  from  the  crown,  is  by  common  law  entitled 
to  take  or  kill  any  beads  of  chafe,  or  other  game  whatfoever. 
It  is  true,  that,  by  the  acquiefcence  of  the  crown,  the  fre- 
quent grants  of  free  warren  in  antient  times,  and  the  intro- 
duction of  new  penalties  of  late  by  certain  ftatutes  for  pre- 
ferving  the  game,  this  exclufive  prerogative  of  the  king  is 
little  known   or  confidered ;    every  man  that  is  exempted 
from  thefe  modern  penalties,   looking  upon  himfelf  as  at 
liberty  to  do  what  he  pleafes  with  the  game :    whereas  the 
contrary  is  ftri£lly  true,  that  no  man,  however  well  qualified 
he  may  vulgarly  be  efteemed,  has  a  right  to  encroach  on  the  [  418  ] 
royal  prerogative  by  the  killing  of  game,  unlefs  he  can  fhew 
a  particular  grant  of  free  warren  ;   or  a  prefcription,  which 
prefumes  a  grant ;  or  fome  authority  under  an  a£t  of  parlia- 
ment.      As  for  the  latter,  I  recollect   but  two  inftances 
wherein  an  exprefs  permiflion  to  kill  game  was  ever  given  by 
ftatute  ;    the   one   by   1  Jac.  I.  cap.  27.  altered  by  7  Jac.  I. 
cap.  11.   and  virtually  repealed  by  22  &  23  Car.  II.  c.  25. 
which  gave  authority,  fo  long  as  they  remained  in  force,  to 
the  owners  of  free   warren,  to  lords  of  manors,  and  to  all 
freeholders  having  40/.  per  annum  in  lands  of  inheritance,  or 
80/.  for  life  or  lives,  or  400/.   perfonal  eftate,  (and  their 
fervants,)  to  take  partridges  and  pheafants  upon  their  own,  or 
their  matter's,  free  warren,  inheritance,  or  freehold  (8) :  the 


(7)  See  this  controverted  in  p.  419.  n.  10. 

(8)  The  Editor  apprehends  that  what  the  learned  Judge  has 
here  Hated  refpefting  the  firlt  permiflion,  has  arifen  from  a  mif- 
conception  of  the  fubject.  The  firft  qualification  aft  is  the  13  R.  II. 
c.  13.  the  title  of  which  is,  "  None  fhall  hunt  but  they  who 
"  have  a  fufficient  living."  The  preamble  Hates,  that  "  divers 
"  artificers,  labourers,   fervants,  and   grooms  keep   greyhounds 
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other  by  5  Ann.  c.  14.  which  empowers  lords  and  ladies  of 
manors  to  appoint  gamekeepers  to  kill  game  for  the  ufe  of 
fuch  lord  or  lady  :  which  with  fome  alteration  ftill  fubfifts, 
and  plainly  fuppofes  fuch  power  not  to  have  been  in  them 
before  (9).     The  truth  of  the  matter  is,  that  thefe  game  laws 

"  and  dogs,  and  on  the  holydays,  when  good  chriflian  people  be 
"  at  church  hearing  divine  fervice,  they  go  a  hunting  in  parks, 
"  and  warrens,  and  connigrees  of  lords  and  others,  to  the  very 
"  great  deftruction  of  the  fame,  and  fometime  under  fuch  colour 
"  they  make  their  affemblies,  conferences,  and  confpiracies  for  to 
"  rife  and  difobey  their  allegiance  ;  it  is  therefore  ordained,  that 
"  no  artificer,  labourer,  or  other  layman,  which  hath  not  lands  or 
"  tenements  to  the  value  of  40J.  by  the  year,  nor  any  prieft  to  the 
"  value  of  10/.  fhall  keep  any  dogs,  nets,  nor  engines  to  deflroy 
"  deer,  hares,  nor  conies,  nor  other  gentlemen's  game  upon  pain  of 
"  one  year's  imprisonment." 

This  ftatute  clearly  admits  and  reftrains  their  former  right :  the 
1  Jac.  I.  c.  27.  which  feems  intended  for  the  encouragement  of 
hawking,  the  moft  honourable  mode  of  killing  game  at  that  time, 
begins  with  a  general  prohibition  to  all  perfons  whatever  to  kill 
game  with  guns,  bows,  fetting-dogs,  and  nets  ;  but  there  is  after- 
wards a  provifo  in  the  aft,  that  it  fhall  and  may  be  lawful  for 
perfons  of  a  certain  defcription  and  eftate  to  take  pheafants  and 
partridges  upon  their  own  lands,  in  the  day-time,  with  nets. 
This  provifo  clearly  refers  to  the  preceding  prohibition  introduced 
by  the  ftatute,  and  by  no  means  gives  a  new  permiflion  to  the  per- 
fons thus  qualified,  which  they  did  not  poffefs  antecedently  to  that 
ftatute. 

The  Editor  trufts  that  thofe  who  will  take  the  trouble  to  ex- 
amine the  ftatute,  will  be  convinced  of  the  truth  of  this  remark  ; 
and  that  the  correction  of  this  error  alone  will  contribute  in  fome 
degree  to  the  refutation  of  the  doctrine  which  the  learned  Judge 
has  advanced  in  this  chapter  and  other  parts  of  the  Commentaries, 
•viz.  that  all  the  game  in  the  kingdom  is  the  property  of  the  king 
or  his  grantees,  being  ufually  the  lords  of  manors,  p.  15.  ante  ; 
game  is  royal  property,  4  vol.  174.;  and  the  new  conftitutions 
veiled  the  fole  property  of  all  the  game  in  England  in  the  king 
alone.     lb.  415. 

(9)  Gamekeepers  were  firft  introduced  by  the  prefent  qualifi- 
cation aft,   22  &  23  Car.  II.  c.  25.  and  various  regulations  have 

been 
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(of  which  we  fhall  have  occafion  to  fpeak  again  in  the  fourth 
book  of  thefe  Commentaries)  do  indeed  qualify  nobody,  ex- 


been  made  refpecting  them  by  fubfequent  ttatutes.  As  all  thefe 
ilatutes  feem  to  be  in  force  in  fome  degree  at  prefent,  and  as  it  is 
a  fubject  interefting  to  fportfmen,  I  mail  fubjoin  a  fhort  abftrac\  of 
them,  according  to  their  chronology. 

The  22  &  23  Car.  II.  c.  25.  authorizes  lords  of  manors  of  the 
degree  of  an  efquire  to  appoint  under  their  hands  and  feals  game- 
keepers, who  fhall  have  power  within  the  manor  to  feize  guns,  dogs, 
nets,  and  engines  kept  by  unqualified  perfons  to  deftroy  game  ; 
and  by  a  warrant  from  a  juflice  of  peace,  to  fearch  in  the  day-time 
the  houfes  of  unqualified  perfons,  upon  good  ground  of  fufpicion, 
and  to  feize  for  the  ufe  of  the  lord,  or  to  deftroy,  guns,  dogs,  nets, 
&c.  kept  for  the  deltruction  of  the  game.  This  flatute  does  not 
limit  the  number  of  thofe  to  whom  fuch  power  and  authority  may 
itill  be  given.  The  4  &  5  W.  &  M.  c.  23.  f.  4.  gives  to  thefe 
gamekeepers  the  fame  prote&ion  in  refilling  offenders  in  the 
night-time,  as  the  law  affords  to  the  keepers  of  antient  parks. 
The  5  Ann.  c.  14.  f.  4.  permits  any  lord  or  lady  of  a  manor  to 
empower  gamekeepers  to  kill  game  within  the  manor. 

The  9  Ann.  c.  25.  f.  I.  ena&s,  that  no  lord  or  lady  of  a  manor 
ihall  appoint  more  than  one  gamekeeper,  within  one  manor,  with 
the  power  of  killing  game  ;  and  his  name  fhall  be  entered  with 
the  clerk  of  the  peace.  And  by  3  Geo.  I.  c.  1 1.  the  gamekeeper, 
who  fhall  have  the  power  to  kill  game  within  the  manor,  fhall 
either  be  a  qualified  perfon,  a  domeftic  fervant,  or  a  perfon  em- 
ployed to  kill  for  the  fole  ufe  of  the  lord  or  lady  of  the  manor. 
The  only  ufe  of  appointing  a  qualified  perfon  a  gamekeeper  was, 
to  give  him  the  power  as  before  defcribed  of  feizing  the  dogs, 
guns,  and  other  engines  of  unqualified  perfons  within  the  manor. 

But  by  the  43  Geo.  III.  c.  93.  the  3  Geo.  I.  c.  1 1.  is  repealed, 
and  the  gamekeeper,  who  has  authority  to  kill  game,  may 
be  any  perfon  whatever,  qualified  or  unqualified,  and  who  may 
kill  for  his  own  ufe,  or  the  ufe  of  any  other  perfon  fpecified  in  his 
deputation. 

And  by  the  48  Geo.  III.  c.  55.,  if  fuch  perfon  is  a  fervant, 
duly  charged  as  fuch,  then  he  fhall  pay  a  duty  as  gamekeeper  the 
annual  fum  of  1/.  is.,  but  every  other  gamekeeper,  and  every  other 
perfon  who  fhall  ufe  any  dog,  gun,  or  net  for  the  purpofe  of  killing 
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cept  in  the  inftance  of  a  gamekeeper,  to  kill  game  ;  but  only, 
to  fave  the  trouble  and  formal  procefs  of  an  action  by  the  per- 


any  game,  or  any  woodcock,  fnipe,  quail,  land-rail,  or  any  conies, 
mail  pay  an  annual  duty  of  3/.  3^. 

But  woodcocks  and  fnipes  may  be  taken  with  nets  and  fpringes, 
and  rabbits  may  be  taken  in  warrens,  or  in  any  inclofed  grounds, 
by  the  occupier  or  his  fervants  without  a  certificate.  The  duty 
"muft  be  paid  to  the  collector  of  the  afTeffed  taxes,  and  the  clerk 
of  the  commiflioners  fhall  grant  a  certificate  in  the  manner  defcribed 
by  the  ftatute. 

And  if  any  perfon  fhall  ufe  a  dog,  gun,  net,  or  other  engine 
for  the  purpofe  of  killing  game,  or  the  animals  fpecified,  without 
fuch  a  certificate,  he  fhall  be  liable  to  the  duty  of  3/.  3-r.,  and  the 
penalty  of  20/.  befides.  Or  if  any  perfon  be  found  ufing  any  dog, 
gun,  or  net,  for  the  aforefaid  purpofes,  and  fhall  refufe  to  fhew  his 
certificate,  or  to  declare  his  name  and  place  of  refidence,  when 
required  by  any  affeffor  or  collector,  or  by  any  commiffioner  for 
the  afTeffed  taxes,  or  by  any  lord  or  lady  of  the  manor,  or  game- 
keeper, or  by  any  infpedtor  or  furveyor,  or  by  any  perfon  who 
has  taken  out  his  certificate,  or  by  the  owner  or  occupier  of  the 
ground,  within  their  refpective  diftridts,  he  fhall  forfeit  20/. 

But  this  ftatute  does  not  in  any  degree  affect  the  game  laws. 
Any  number  of  perfons  may  be  appointed  gamekeepers,  with 
authority  to  preferve  the  game,  but  they  muft  Lc  afTeffed  as  other 
fervants. 

By  the  5  Ann.  c.  14.  f.  4.  any  juftice  of  peace  may  within  his 
county  take  either  game,  or  dogs,  and  inftruments  kept  for  the 
deftruction  of  game,  from  unqualified  perfons,  and  retain  them  for 
his  own  ufe.  But  it  has  been  decided,  that  though  gamekeepers 
are  liable  to  the  fame  penalties  as  unqualified  perfons  for  killing 
game  out  of  their  refpective  manors,  yet  no  one  is  juftified  in  tak- 
ing from  them  their  dogs  and  guns,  when  they  are  out  of  the  limits 
of  their  lord's  manor,  even  in  purfuit  of  game.  2  Wilf.  387. 
Rogers  v.  Carter. 

No  lord  of  a  manor  can  grant  to  another  perfon  the  power  of 
appointing  a  gamekeeper,  without  a  conveyance  alfo  of  the  manor. 
A  right  to  a  manor  cannot  be  tried  in  a  penal  action  under  the' 
game  laws     5  T.  R.  19.    This  power  of  appointing  a  gamekeeper 

has, 
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fon  injured,  who  perhaps  too  might  remit  the  offence,  thefe 
ftatutes  inflict  additional  penalties,  to  be  recovered  either  in  a 
regular  or  fummary  way,  by  any  of  the  king's  fubjects  from 
certain  perfons  of  inferior  rank  who  may  be  found  offending 
in  this  particular.  But  it  does  not  follow  that  perfons,  ex- 
cufed  from  thefe  additional  penalties,  are  therefore  authorized 
to  kill  game.  The  circumftance  of  having  100/.  per  annum, 
and  the  reft,  are  not  properly  qualifications,  but  exemptions. 
And  thefe  perfons,  fo  exempted  from  the  penalties  of  the 
game  ftatutes,  are  not  only  liable  to  a£tions  of  trefpafs  by 
the  owners  of  the  land  ;  but  alfo,  if  they  kill  game  within 
the  limits  of  any  royal  franchife,  they  are  liable  to  the 
adions  of  fuch  who  may  have  the  right  of  chafe  or  free 
warren  therein. 

Upon  the  whole  it  appears,  that  the  king,  by  his  prero-  r  a\q  t 
gative,  and   fuch  perfons  as  have,  under  his  authority,  the 
royal  franchifes  of  chafe,  park,  free  warren,  or  free  fifhery, 
are  the  only  perfons  who  may  acquire  any  property,  however 
fugitive  and  tranfitory,  in  thefe  animals^/m^-  naturae,  while 


has,  no  doubt,  introduced  the  very  erroneous  notion,  that  a  lord 
of  a  manor  has  a  peculiar  right  to  the  game,  fuperior  to  that  of  any 
other  land-owner  within  the  manor,  although  his  eftate  be  a  fuffi- 
cient  qualification  to  entitle  him  to  follow  the  amufements  of  a 
fportfman. 

Gamekeepers,  we  have  feen,  were  firft  created  by  22  &  23  Car. II. 
c.  25.  ;  by  the  preceding  qualification  aft,  ,7  Jac.  I.  c.  11.,  their 
power  was  given  to  the  conftable  and  headborough  ;  and  I  appre- 
hend it  was  transferred  to  the  perfons  appointed  by  lords  of  manors, 
for  no  other  reafon  than  becaufe  it  was  probable  they  were  the 
moft  interefted  in  the  prefervation  of  the  game,  by  having  in  general 
the  molt  extenfive  range  to  purfue  it  in,  viz.  upon  their  own 
eftates  and  waftes.  And  I  conceive  the  22  &  25  Car.  II.  c.  25. 
is  the  firft  inftance  either  in  our  ftatutes,  reports,  or  law  treatifes, 
in  which  lords  of  manors  are  diftinguifhed  from  other  land-owners 
with  regard  to  the  game. 
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living ;  which  is  faid  to  be  veiled  in  them,  as  was  obferved 
in  a  former  chapter,  propter  privilegium  (10).  And  it  mull  alfo 


(10)  The  learned  Judge  has  frequently,  and  even  zealoufly,  in- 
culcated the  pofition  that  the  common  law  has  vefled  the  fole  pro- 
perty of  all  the  game  in  England  In  the  king  alone,  and  of  confe- 
quence  that  no  man,  let  his  rank  and  fortune  be  what  they  may, 
is  qualified  to  kill  game,  or  is  exempt  from  the  original  penalties, 
unlefs  he  pofTefTes  fome  peculiar  privilege  derived  from  the  king. 
This  doftrine,  enforced  by  fo  celebrated  an  author,  apparently 
the  refult  of  mature  deliberation,  and  which  has  been  fo  long  ac- 
quiefced  in,  the  Editor  mould  have  queftioned  with  diffidence,  if 
he  had  not  been  fully  perfuaded  that  it  was  unfupported  by  any 
prior  authority,  and  that  the  authorities  to  the  contrary  were 
numerous  and  irrefi  ftible. 

The  learned  Judge  himfelf  admits,  that  this  is  a  novel  doftrine 
to  fuch  as  call  themfelves  qualified  fportfmen  ;  yet  he  has  referred 
to  no  preceding  authority  whatever  in  any  part  of  the  Comment- 
aries ;  but  in  p.  415.  he  has  deduced  this  dodfrine  from  two  general 
principles.  The  firft  is,  that  the  king  is  the  ultimate  proprietor  of  all 
the  lands  in  the  kingdom,  and  therefore  he  has  the  right  of  the  univerfal 
foil,  to  enter  thereon,  and  to  chafe  and  take  fuch  creatures  at  his  plea- 
fure.  From  the  king's  right  to  the  univerfal  foil,  it  is  not  evident 
why  he  mould  have  a  better  right  to  take  fuch  creatures  than  to 
take  any  other  production  of  that  foil. 

And  even  if  the  king  mould  have  a  right  to  enter  in  perfon  all 
the  lands  in  the  kingdom  in  purfuit  of  game,  this  affords  no  in- 
ference that  the  land-owner  may  not  enjoy  this  right  concurrently 
with  the  king.  But  although  no  complaint  can  perhaps  be  made 
againft  the  king  for  entering  the  lands  of  his  fubje&s,  it  has  been 
determined  that  this  power  cannot  be  given  to  his  forefters  and 
fervants  in  a  cafe  in  Keilway,  which  in  the  fequel  of  this  note  I 
lhall  have  occalion  to  take  notice  of. 

The  other  general  principle  relied  upon  by  the  learned  Com- 
mentator is,  another  maxim  of  the  common  law,  tvhich  he  fays  he  has 
frequently  cited  and  illuflrated,  that  thefe  animals  are  bona  vacantia, 
and,  having  no  other  owner,  belong  to  the  king  by  his  prerogative.  It 
has  been  determined,  that  lifli,  if  not  confined  as  in  a  trunk,  cannot 
be  called  bona  et  catalla ;  and  fo  game,  till  it  is  taken,  is  every  where 

faid 
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be  remembered,  that  fuch  perfons  as  may  thus  lawfully  hunt, 
fifli,  or  fowl,  ratjone  privi/egii,  have  (as  has  been  faicl)  only 


faid  to  be  nullius  in  bonis.  But  I  am  inclined  to  think  that  the 
very  reverfe  of  the  maxim  is  true,  and  that  bona  vacantia  belong 
to  the  firft  occupant  or  fortunate  finder,  except  in  thofe  inftances 
particularly  fpecified  by  the  law,  and  in  which  they  are  exprefsly 
given  to  the  king.  See  i  vol.  299.  n.  12.  A  perfon  might  have 
acquired  by  occupancy,  even  in  the  lad  century,  an  eftate  in  real 
property.  See  p.  258.  ante.  If  a  pearl  fhould  be  found  in  an 
oyfter,  no  lawyer  I  think  would  fay,  that  it  was  the  property  of 
the  king.  If  all  wild  animals  had  belonged  to  the  crown,  it  would 
have  been  fuperfluous  to  have  fpecified  whales,  fturgeons,  and 
fwans.  Lord  Coke  tells  us,  that  "  a  fwan  is  a  royal  fowl ;  and 
"  all  thofe  the  property  whereof  is  not  known,  do  belong  to  the 
"  king  by  his  prerogative  :  and  fo  whales  and  fturgeons  are  royal 
'*  fifh,  and  belong  to  the  king  by  his  prerogative  :  "  Cafe  of  fwans, 
7  Co.  16.  "  And  the  king  may  grant  wild  fwans  unmarked." 
lb.  1 8.  But  thefe  are  the  only  animals  which  our  law  has  conferred 
this  honour  upon. 

It  is  true  that  our  kings,  prior  to  the  carta  de  foreftay  claimed 
and  exercifed  the  prerogative  of  making  forefts  wherever  they 
pleafed  over  the  grounds  of  their  fubjedts :  within  the  limits  of 
thefe  forefts  certain  wild  animals  were  preferved,  by  fevere  laws, 
for  the  recreation  of  the  fovereign.  A  diftrift  thus  bounded  at  the 
king's  pleafure  might  have  been  granted  by  the  king  to  any  of  his 
fubjefts  who  enjoyed  the  exclufive  privilege  either  of  a  foreft,  chafe, 
park,  or  free-warren,  according  to  the  extent  of  the  jurifdi&ion  and 
powers  conferred  by  the  royal  grant;  p.  38.  ante,  n.  17.  But 
beyond  the  boundaries  of  thefe  privileged  places,  neither  the  king 
nor  any  of  his  grantees  claimed  a  property  in  the  game :  for,  ac- 
cording to  the  law  of  king  Canute,  quilibet  homo  dignus  venatione 
fua,  in  fylva,  et  in  agris  Jibi  propriis,  et  in  dominio  fuo  ;  which  law 
Manwood  declares  was  confirmed  by  many  fucceeding  kings.  Tit. 
For.  pi.  3.  If  this  were  fo,  it  cannot  be  correct,  what  the  learned 
Commentator  has  advanced,  that  upon  the  Norman  conquejl  a  neiv 
dotlrine  took  place.  By  the  carta  de  fore/la  all  the  new-made  forefts 
were  difafforefted  and  thrown  open  again  ;  but  befides  the  creation 
of  new  forefts  by  the  Norman  kings,  they  had  alfo  made  great  en- 
croachments and  additions  to  the  antient  Saxon  forefts  ;  thefe  en- 

1  croachmente- 
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a  qualified  property  in  thefe  animals  ;  it  not  being  abfolute 
or  permanent,  but  lading  only  fo  long  as  the  creatures  re- 


croachments  were  called  purlieus,  and  as  thefe  were  the  fame  griev- 
ance to  the  owners  of  the  land  as  the  new  forefts,  they  alfo  were 
difafForefted,  but  with  this  diftinftion,  that  as  the  grievance  ex- 
tended only  to  the  land  owner,  he  was  allowed  to  enjoy  his  lands 
in  as  full  a  manner  as  he  had  done  before  the  encroachment ;  but 
they  Hill  continued  with  refpeft  to  the  reft  of  the  world  under  the 
foreft-law  jurifdiftion.  Hence  it  followed  as  a  confequence,  that 
the  owner  of  a  purlieu  might  hunt  and  kill  game  within  the  limits 
of  the  purlieu,  as  any  other  man  might  have  done  in  his  own 
grounds :  and  the  authorities  of  lord  Coke  and  Manwood  concur, 
if  deer  come  out  of  the  foreft  into  the  purlieu,  the  purlieu-man 
may  hunt  and  kill  them,  provided  he  does  it  fairly  and  without 
forejlall'wg.  And  this  diftinftion  is  made  ;  if  a  ftag  can  recover 
the  jilum  forejite,  the  border  of  the  foreft,  before  the  purlieu-man's 
dogs  faften  upon  him,  he  then  belongs  to  the  king  or  to  the 
owner  of  the  foreft,  and  the  purlieu-man  muft  call  his  dogs  back  ; 
but  if  they  faften  upon  him  before  he  gains  the  foreft,  and  he  drags 
them  into  it,  he  belongs  to  the  owner  of  the  purlieu,  who  may  enter 
the  foreft  and  carry  him  away.  4  Injl.  303.  Maniv.  Purlieu. 
This  alone  is  decifive,  but  there  are  various  authorities  to  the  fame 
effect.  In  the  year-book  12  Hen.  VIII.  fo.  10.  it  is  held,  if  a 
man  drive  a  ftag  out  of  a  foreft  and  kill  him,  he  fhall  gain  no  pro- 
perty in  him,  becaufe  he  fhall  derive  no  advantage  from  his  own 
wrongful  aft  ;  yet  if  the  ftag  comes  of  himfelf  beyond  the  limits 
of  the  foreft,  then  any  one  (if  qualified)  may  kill  and  take  him,  for 
they  are  animals  fere  nature,  et  nullius  in  bonis  ;  and  the  maxim,  as 
the  judges  declared,  was,  capiat  qui  capere  pote/l,  i.  e.  catch  that 
catch  can. 

That  the  king  has  no  property  in  deer  or  other  game  when  they 
are  out  of  a  foreft,  was  determined  alfo  in  a  cafe  reported  by  Keil- 
way,  30.  and  copied  by  Manwood,  202.  In  that  cafe  an  aftion  of 
trefpafs  was  brought  for  entering  the  plaintiff's  clofe  ;  the  defend- 
ant pleaded,  that  the  place  in  which  the  trefpafs  was  fuppofed  to  be 
committed  was  adjoining  to  the  king's  foreft,  and  that  the  plaintiff 
was  bound  to  impale  the  faid  foreft,  and  that  for  want  of  paling 
four  deer  efcaped  out  of  the  foreft  into  the  plaintiff's  land,  and  that 
lie  the  defendant  entered  by  the  command  of  the  forefter  to  drive 

them 
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main  within  the  limits  of  fuch  refpettive  franchife  or  liberty, 
and  ceafing  the  inftant  they  voluntarily  pafs  out  of  it.     It 


them  back  to  the  foreft.  The  court  held  that  this  plea  was  not 
good  ;  "  for  though  the  plaintiff  was  in  fault  for  not  paling,  yet 
"  it  was  not  law  for  the  forefter  or  any  perfon  to  drive  the  deer 
"  out  of  the  ground,  or  to  take  them  ;  and  the  reafon  was,  becaufe 
u  the  king  had  no  property  in  them  ;  and  this  was  different  from  the 
"  cafe  of  tame  cattle,  where  the  property  ftill  remains  in  the  owner 
"  though  they  are  out  of  his  ground,  for  which  reafon  he  may  re- 
"  take  them  wherever  he  finds  them  ;  but  it  is  not  fo  when  the 
"  beafls  are  wild." 

The  learned  Judge  frequently  intimates  that  no  perfon  is  exempt 
from  the  original  penalties  ;  but  I  am  inclined  to  think  that  no 
authority  whatever  can  be  found  that  any  penalties  were  ever  in- 
flicted for  killing  game  out  of  privileged  grounds,  except  thofe 
which  have  been  introduced  by  modern  game  laws,  or  the  quali- 
fication afts.  Lord  Coke  reports  that  the  court  held  in  the  cafe 
of  monopolies,  1 1  Co.  87.  that,  "  it  is  true  that  none  can  make  a 
"  park,  chafe,  or  warren  without  the  king's  licence,  for  that  is 
"  quodam  modo  to  appropriate  thofe  creatures,  which  are  fere 
"  nature  et  nullius  in  bonis,  to  himfelf,  and  to  reflrain  them  of 
"  their  natural  liberty,  which  he  cannot  do  without  the  king's 
"  licence ;  but  for  hunting,  hawking,  &c.  which  are  matters  of 
"  paftime,  pleafure,  and  recreation,  there  needs  no  licence,  but 
"  every  one  may  in  his  own  land  ufe  them  at  his  pleafure  without 
"  any  reflraint  to  be  made  unlefs  by  parliament,  as  appears  by  the 
"  ftatutes  of  11  Hen.  VII.  c.  17.,  23  Eliz.  c.  10.,  and  3  Jac.  I. 
"  c.  13." 

Thefe  authorities  are  alfo  recognized  and  confirmed  in  Bro. 
Abr.  tit.  Propertie,  and  in  Hale's  Commentary  on  F.  N.  B.  197. 

The  following  may  ferve  as  a  fpecimen  of  the  authorities  col- 
lected by  Brooke  :  quant  beajles  favages  le  roye  aler  hors  del  forrejl, 
le  property  ejl  hors  del  roy  ;  and  again,  Jilz  fount  hors  del  parie  capi- 
enti  conceditur. 

In  a  great  cafe  which  was  brought  in  1 791  from  the  courts  of 
Scotland  before  the  houfe  of  lords,  the  queftion  was,  whether  by 
the  law  of  Scotland  the  proprietor  of  an  eitate  has  a  right  to  mono- 
polize the  game  upon  that  eftate,  for  the  ufe  of  himfelf,  and  parti- 
cular friends,  authorized  by  his  licence,  and  to  exclude  all  gentle- 
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is  held  indeed,  that  if  a  man  ftarts  any  game  within  hit, 
own  grounds,  and  follows  it  into  another's,  and  kills  it  there, 
the  property  remains  in  himfelf  c.  And  this  is  grounded 
on  reafon  and  natural  juftice  d :  for  the  property  confifts  in 
the  poffeffion ;  which  poffeffion  commences  by  the  finding 
it  in  his  own  liberty,  and  is  continued  by  the  immediate 
purfuit.  And  fo  if  a  ftranger  ftarts  game  in  one  man's 
chafe  or  free  warren,  and  hunts  it  into  another  liberty, 
the  property  continues  in  the  owner  of  the  chafe  or  war- 
ren ;  this  property  arifing  from  privilege e,  and  not  being 
changed  by  the  a£r.  of  a  mere  ftranger.  Or  if  a  man  ftarts 
game  on  another's  private  grounds  and  kills  it  there,  the 
property  belongs  to  him  in  whofe  ground  it  was  killed, 
becaufe  it  was  alfo  ftarted  there f ;  the  property  arifing 
ratione  foil.  Whereas,  if,  after  being  ftarted  there,  it  is 
killed  in  the  grounds  of  a  third  perfon,  the  property  be- 
longs not  to  the  owner  of  the  firfh  ground,  becaufe  the  pro- 
perty is  local ;  nor  yet  to  the  owner  of  the  fecond,  becaufe 

c  ii  Mod.  75.  e  Lord  Raym.  251. 

d  PufF.L.N.  I.4.  c.6.  f  Ibid. 


men,  legally  qualified,  from  following  that  amufement  over  his 
wafte  and  other  grounds,  not  fpecially  protected  by  any  particular 
ftatute  ?  The  printed  cafes  of  the  appellant  and  refpondent  con- 
tain much  curious  learning  upon  the  Scotch  game  laws  ;  but  no 
idea  was  fuggefted  that  the  game  in  Scotland  belonged  to  the 
king.  For  the  appellant,  who  infilled  that  he  had  a  right  to  enter 
as  a  fportfman  upon  the  refpondent's  eftate,  the  authority  of  pre- 
fident  Balfour  in  his  Pra&ics  was  chiefly  relied  upon  ;  viz.  "  It 
"  is  leifome  and  permitted  to  all  men  to  chaife  hares,  foxes,  and 
"  all  other  beiftis,  beand  without  forreftis,  warrenis,  parkis,  or 
"  wardis."  But  the  judgment  of  the  lords  being  for  the  refpond- 
ent, this  permiflion  of  courts  mull  be  confined  to  a  man's  own 
eftate.  Living jtone,  efq.  appellant,  v.  lord  Breadalbane,  refpondent. 
This  is  precifely  the  fame  as  the  law  of  England  ;  for  neither  a 
lord  of  a  manor,  nor  his  gamekeeper,  can  go  into  any  part  of  the 
manor,  which  is  not  the  lord's  own  eilate  or  wafte,  without  being 
a  trefpafler  like  any  other  perfon. 

it 
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it  was  not  ftarted  in  his  foil ;  but  it  veils  in  the  perfon  who 
ftarted  and  killed  it  s,  though  guilty  of  a  trefpafs  againft 
both  the  owners  (n). 

III.  I  proceed  now  to  a  third  method,  whereby  a  title  [  420  ] 
to  goods  and  chattels  may  be  acquired  and  loft,  viz.  by  for- 
feiture ;  as  a  punifhment  for  fome  crime  or  mifdemefnor 
in  the  party  forfeiting,  and  as  a  compenfation  for  the  offence 
and  injury  committed  againft  him  to  whom  they  are  forfeited. 
Of  forfeitures,  confidered  as  the  means  whereby  real  pro- 
perty might  be  loft  and  acquired,  we  treated  in  a  former 
chapter  h.  It  remains  therefore  in  this  place  only  to  mention 
by  what  means,  or  for  what  offences,  goods  and  chattels 
become  liable  to  forfeiture. 

In  the  variety  of  penal  laws  with  which  the  fubje£f.  is  at 
prefent  encumbered,  it  were  a  tedious  and  impracticable  talk 
to  reckon  up  the  various  forfeitures,  inflicted  by  fpecial  fta- 
tutes,  for  particular  crimes  and  mifdemefnors ;  fome  of 
which  are  mala  in  fe,  or  offences,  againft  the  divine  law, 
either  natural  or  revealed  ;  but  by  far  the  greateft  part  are 
mala  prohibita>  or  fuch  as  derive  their  guilt  merely  from  their 
prohibition  by  the  laws  of  the  land  :  fuch  as  is  the  forfeiture 
of  40X.  per  month  by  the  ftatute  5  Eliz.  c.  4.  for  exercifing 
a  trade  without  having  ferved  feven  years  as  an  apprentice 
thereto  j  and    the    forfeiture  of  10/.  by  9  Ann.  c.  23.  for 

8  Farr.  18.     Lord  Ray m.  251.  h   See  pag.  167. 


(11)  Thefe  diftin&ions  never  could  have  exifted,  if  the  doctrine 
had  been  true  that  all  the  game  was  the  property  of  the  king  :  for 
in  that  cafe  the  maxim,  in  tequali  jure  potior  ejl  conditio  poffidentis, 
muft  have  prevailed. 

Thefe  diitin&ions  I  have  heard  recognized  by  lord  Kenyon, 
who,  in  an  aftion  of  trover,  directed  a  verdict  for  the  plaintiff ; 
the  defendant  having  carried  away  a  hare,  killed  by  the  plaintiff's 
greyhounds  upon  the  defendant's  ground,  but  which  had  not  been 
itarted  there. 

printing 
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printing  an  almanack  without  a  (lamp.  I  fhali  therefore  con- 
fine myfelf  to  thofe  offences  only,  by  which  all  the  goods 
and  chattels  of  the  offender  are  forfeited  :  referring  the  ftu- 
dent  for  fuch,  where  pecuniary  mulcts  of  different  quantities 
are  inflicted,  to  their  feveral  proper  heads,  under  which  very 
many  of  them  have  been  or  will  be  mentioned  ;  or  elfe  to 
the  collections  of  Hawkins,  and  Burn,  and  other  laborious 
compilers.  Indeed,  as  moft  of  thefe  forfeitures  belong  to 
the  crown,  they  may  feem  as  if  they  ought  to  have  been 
referred  to  the  preceding  method  of  acquiring  perfonal  pro- 
perty, namely,  by  prerogative.  But  as,  in  the  inftance  of 
partial  forfeitures,  a  moiety  often  goes  to  the  informer,  the 
poor,  or  fometimes  to  other  perfons  •,  and  as  one  total  for- 
feiture, namely,  that  by  a  bankrupt  who  is  guilty  of  felony 
[421  ]  by  concealing  his  effects,  accrues  entirely  to  his  creditors, 
I  have  therefore  made  it  a  diflinct  head  of  transferring 
property. 

Goods  and  chattels  then  are  totally  forfeited  by  convic- 
tion of  high  treafon  or  mifprifion  of  treafon  ;  of  petit  treafon  ; 
oi  felony  in  general,  and  particularly  of  felony  de  fe,  and  of 
tnanjlaughter  ;  nay  even  by  conviction  of  excufable  homicide  '  ,• 
by  outlawry  for  treafon  or  felony,  by  conviction  of  petit  lar- 
ceny ;  by  fight,  in  treafon  or  felony,  even  though  the  party 
be  acquitted  of  the  fact  ;  by  fianding  mute,  when  arraigned 
of  felony ;  by  drawing  a  weapon  on  a  judge,  or  flrihing  any 
one  in  the  prefence  tf  the  king's  courts  ;  by  praemunire  ;  by  pre- 
tended prophecies,  upon  a  fecond  conviction  ;  by  owling ; 
by  the  refiding  abroad  of  artificers  ;  and  by  challenging  to 
fight  on  account  of  money  won  at  gaming.  All  thefe  of- 
fences, as  will  more  fully  appear  in  the  fourth  book  of 
thefe  Commentaries,  induce  a  total  forfeiture  of  goods  and 
chattels. 

And  this  forfeiture  commences  from  the  time  of  conviction, 
not  the  time  of  committing  the  fact,  as    in  forfeitures  of 


Co.  Litt.  391.     %  Inft.  316.     3  Inft.  320. 
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real  property.  For  chattels  are  of  fo  vague  and  fluctuating 
a  nature,  that  to  affect  them  by  any  relation  back,  would  be 
attended  with  more  inconvenience  than  in  the  cafe  of  landed 
eftates  :  and  part,  if  not  the  whole  of  them,  muft  be  ex- 
pended in  maintaining  the  delinquent,  between  the  time  of 
committing  the  fa£t  and  his  conviction.  Yet  a  fraudulent 
conveyance  of  them,  to  defeat  the  intereft  of  the  crown,  is 
made  void  by  ftatute  13  Eliz.  c.  5. 
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CHAPTER    THE    TWENTY-EIGHTH. 


of  TITLE  by  CUSTOM. 


A  FOURTH  method  of  acquiring  property  in  things 
■*■■*■  perfonal,  or  chattels,  is  by  cnjlom :  whereby  a  right 
vefts  in  fome  particular  perfons,  either  by  the  local  ufage  of 
■fome  particular  place,  or  by  the  almoft  general  and  univerfal 
ufage  of  the  kingdom.  It  were  endlefs  mould  I  attempt  to 
enumerate  all  the  feveral  kinds  of  fpecial  cuftoms,  which  may 
entitle  a  man  to  a  chattel  intereft  in  different  parts  of  the 
kingdom  ;  I  (hall  therefore  content  myfelf  with  making  fome 
obfervations  on  three  forts  of  cuftomary  interefts,  which  ob- 
tain pretty  generally  throughout  mod  parts  of  the  nation, 
and  are  therefore  of  more  univerfal  concern  j  viz.  heriots, 
mortuaries,  and  heir-looms. 

I.  Heriots,  which  were  flightly  touched  upon  in  a  for- 
mer chapter a,  are  ufually  divided  into  two  forts,  heriot-^r- 
vice,  and  hex'iot- cii/iom.  The  former  are  fuch  as  are  due  upon 
a  fpecial  refervation  in  a  grant  or  leafe  of  lands,  and  therefore 
amount  to  little  more  than  a  mere  rent b  :  the  latter  arife 
upon  no  fpecial  refervation  whatfoever,  but  depend  merely 
upon  immemorial  ufage  and  cufhom c.  Of  thefe  therefore  we 
are  here  principally  to  fpeak  :  and  they  are  defined  to  be  a 
cuftomary  tribute  of  goods  and  chattels,  payable  to  the  lord 
of  the  fee  on  the  deceafe  of  the  owner  of  the  land. 


Fag.  97.  b  %  Saund.  166.  c  Co.  Cop.  §  34. 
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The  firft  eftablifhment,  if  not  introduction,  of  compul- 
fory  heriots  into  England,  was  by  the  Danes :  and  we  find 
in  the  laws  of  king  Canute  d  the  feveral  heregeates  or  heriots 
fpecified  which  were  then  exacted  by  the  king  on  the  death 
of  divers  of  his  fubjects,  according  to  their  refpeclive  digni- 
taries ;  from  the  higheft  eorle  down  to  the  moft  inferior  thegne 
or  landholder.     Thefe,  for  the  moft  part,  confided  in  arms, 
horfes,  and  habiliments  of  war ;  which  the  word  itfelf,  ac- 
cording to  fir  Henry  Spelman e,  fignifies.     Thefe  were  de- 
livered up  to  the   fovereign  on  the  death  of  the  vafal,  who 
could  no  longer  ufe  them,  to  be  put  into  other  hands  for  the 
fervice  and  defence  of  the  country.     And  upon  the  plan  of 
this  Danifh  eftablifhment  did  William  the  Conqueror  fafhion 
his  law  of  relief,  as  was  formerly  obferved f ;  when  he  ascer- 
tained the  precife  relief  to  be  taken  of  every  tenant  in  chi- 
valry, and,  contrary  to  the  feodal  cuftom  and  the  ufage  of  his 
own  duchy  of  Normandy,  required  arms  and  implements  of 
war  to  be  paid  inftead  of  moneys. 

The   Danifh  compulfive  heriots  being  thus  tranfmuted 
into  reliefs,  underwent  the  fame  feveral  viciflitudes  as  the 
feodal  tenures,  and  in  focage  eftates  do  frequently  remain  to 
this  day  in  the  fhape  of  a  double  rent  payable  at  the  death  of 
the  tenant :  the  heriots  which  now  continue  among  us,  and 
preferve  that  name,    feeming    rather  to    be  of   Saxon    pa- 
rentage,   and  at  firft  to    have  been  merely  difcretionary h. 
Thefe  are    now    for    the  moft  part  confined  to    copyhold 
tenures,  and  are  due  by  cuftom  only,  which  is  the  life  of  all 
eftates  by  copy ;  and  perhaps  are  the  only  inftance  where 
cuftom  has  favoured  the  lord.     For   this  payment  was  ori- 
ginally a  voluntary  donation,  or  gratuitous  legacy  of  the  te- 
nant ;  perhaps  in  acknowledgment  of  his  having  been  raifed  a 
degree  above  villenage,  when  all  his  goods  and  chattels  were 
quite  at  the  mercy  of  the  lord  ;  and  cuftom,  which  has  on  the 
one  hand  confirmed  the  tenant'6  intereft  in  exclufion  of  the   [  4^4  ~\ 

"  c.  69.  6  LL.  Gull.  Conq.  e.  22,  23,  24. 

c  of  feuds,  c.  18.  h  Lam  hard.  Peramb.  of  Kent,  492. 

f  pas.  65. 
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lord's  will,  has  on  the  other  hand  eftablifhed  this  difcretional 
piece  of  gratitude  into  a  permanent  duty.  An  heriot  may 
alfo  appertain  to  free  land,  that  is  held  by  fervice  and  fuit 
of  court ;  in  which  cafe  it  is  moft  commonly  a  copyhold 
enfranchifed,  whereupon  the  heriot  is  Hill  due  by  cuftom. 
Bradton »  fpeaks  of  heriots  as  frequently  due  on  the  death  of 
both  fpecies  of  tenants:  "  ejl  quidem  alia  praefiatio  quaenomi- 
"  natur  her iet turn  ;  ub't  tenens,  liber  i>el  fervus,  in  tnortefua, 
u  dominum  Juum,  de  quo  te?iueriti  refpicit  de  meliori  averiofuoy 
"  vel  de  fecundo  meliori,  fecundum  diver/am  locorum  confuetudi- 
"  nem."  And  this  he  adds,  "  mngis  fit  de  gratia  quam  de 
"  jure  s"  in  which  Fleta  k  and  Britton  l  agree  :  thereby  plainly 
intimating  the  original  of  this  cuftom  to  have  been  merely 
voluntary,  as  a  legacy  from  the  tenant ;  though  now  the  im- 
memorial ufage  has  eftablifhed  it  as  of  right  in  the  lord. 

This  heriot  is  fometimes  the  beft  live  beaft,  or  averium, 
which  the  tenant  dies  poffeffed  of  (which  is  particularly  de- 
nominated the  villein's  relief  in  the  twenty-ninth  law  of  king 
William  the  Conqueror),  fometimes  the  beft  inanimate  good, 
under  which  a  jewel  or  piece  of  plate  may  be  included:  but 
it  is  always  a  perfonal  chattel,  which,  immediately  on  the 
death  of  the  tenant  who  was  the  owner  of  it,  being  ascer- 
tained by  the  option  of  the  lord"1,  becomes  vefted  in  him 
as  his  property  5  and  is  no  charge  upon  the  lands,  but  merely 
on  the  goods  and  chattels.  The  tenant  muft  be  the  owner 
of  it,  elfe  it  cannot  be  due ;  and  therefore  on  the  death  of 
a  feme-covert  no  heriot  can  be  taken ;  for  fhe  can  have  no 
ownerfhip  in  things  perfonal n.  In  fome  places  there  is  a 
cuftomary  compofition  in  money,  as  ten  or  twenty  millings 
in  lieu  of  a  heriot,  by  which  the  lord  and  tenant  are  both 
bound,  if  it  be  an  indifputably  antient  cuftom ;  but  a  new 
compofition  of  this  fort  will  not  bind  the  reprefentatives  of 
either  party ;  for  that  amounts  to  the  creation  of  a  new  cuf- 
tom, which  is  now  impoffiblee« 

1  l.2.c.$t.  §$4  '"Hob.  6 -j. 

k /.  3.f.  18.  "  Keilwi84.    4  Leon,  2391 

1  #.69.  °  Co.  Cop.  §31. 

2.   MOR- 
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2.  Mortuaries  are  a  fort  of  ecclefiaftical  heriots,  being 
a  cuftomary  gift  claimed  by  and  due  to  the  minifter  in  very 
many  parifhes  on  the  death  of  his  parifhioners.     They  feem 
originally  to  have  been,  like  lay  heriots,  only  a  voluntary 
bequeft  to  the  church ;  being  intended,  as  Lyndewode  in- 
forms us  from  a  conftitution  of  archbifhop  Langham,  as  a 
kind  of  expiation  and  amends  to  the  clergy  for  the  perfonal 
tithes,  and  other  ecclefiaftical  duties,  which  the  laity  in  their 
lifetime  might  have  neglected  or  forgotten  to  pay.     For  this 
purpofe,  after?   the  lord's  heriot  or  beft  good  was  taken  out, 
the  fecond  beft  chattel  was  referved  to  the  church  as  a  mor- 
tuary :  "  ft  decedens  plara  habuerit  animalia,  optitno  cut  de  jure 
i(  fuerit  debit um   refervatoy  ecclefiae  fuae  fine  dolo>  fraudet  feu 
"  contradiElione  qualibet,  pro  recompenfatione  fubtraBionis  deci- 
f<  marum  perfonalium^  necnon  et  oblationuniyfecundum  melius  ani- 
"  mal  refervetur,  poft  obitum,  pro  falute  animae  fuae i."     And 
therefore  in  the  laws  of  king  Canute1'  this  mortuary  is  called 
foul-fcot   (raplrceae)  or  fymbolum   animae.     And,   in   purfu- 
ance  of  the  fame  principle,  by  the  laws  of  Venice,  where 
no  perfonal  tithes  have  been  paid  during  the  life  of  the  party, 
they  are  paid  at  his  death  out  of  his  merchandize,  jewels,  and 
other  moveables 8.    So  alfo,  by  a  fimilar  policy,  in  France, 
every  man  that  died  without  bequeathing  a  part  of  his  eftate 
to  the  church,  which  was  called  dying  without  confejfion,  was 
formerly  deprived  of  chriftian  burial :  or,  if  he  died  inteftate, 
the  relations  of  the  deceafed,  jointly  with  the  bifhop,  named 
proper  arbitrators  to  determine  what  he  ought  to  have  given 
to  the  church,   in  cafe  he  had  made  a  will.     But  the  parlia- 
ment, in  1409,  redrefled  this  grievance1. 

It  was  antiently  ufual  in  this  kingdom  to  bring  the  mor- 
tuary to  church  along  with  the  corpfe  when  it  came  to  be 
buried  ;  and  thence  u  it  is  fometimes  called  a  corfe-prefent :  a 
term  which  befpeaks  it  to  have  been  once  a  voluntary  dona- 
tion.    However  in  Bra&on's  time,  fo  early  as  Henry  III.  we  r  ^6  1 

p  Co.  Litt.  185.  s  Panormitan.  ad  DscretaU.  3.  /.  30.  c.  32, 

<5  Provlne.l.  1.  tit.  3.  '  Sp.  L.b.  a8.  c.  41. 

r  e,  13.  u  Selden,  Hift.  of  tithes,  c.  10. 
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find  it  rivetted  into  an  eftablifhed  cuftom  :  infomuch  that  the 
bequefts  of  heriots  and  mortuaries  were  held  to  be  neceffary 
ingredients  in  every  teflament  of  chattels.     "  Imprimis  autem 
"  debet  quilibet,  qui  tejlamentum  fecerit>  dominumfuum  de  me- 
<c  liori  re  quam  habuerit  recogtiofcere  ;  et  pojlea  ecclefiam  de  alia 
"  meliori :  the  lord  mull  have  the  belt  good  left  him  as  an 
heriot,  and  the  church  the  fecond  bed  as  a  mortuary.     But 
yet  this  cuftom  was  different  in  different  places :  "  in  qui- 
<(  bufdam  locis  habet  ecclefia  melius  animal  de  confuetudine  ;  in  qui- 
■*  bufdam  fecundum,  vel  tertiwn  melius;  et  in  quibufdam  nihil z 
"  et  idea  conjideranda  ejl  confuetudo  loci  w."     This  cuftom  ftill 
varies  in  different  places,  not  only  as  the  mortuary  to  be 
paid,  but  the  perfon  to  whom  it  is  payable.     In  Wales  a 
mortuary  or  corfe-prefent  was  due  upon  the  death  of  every 
clergyman  to  the  bifhop  of  the  diocefe  ;   till  abolifhed,  upon 
a  recompence  given  to  the  bifhop,  by  the  ftat.  12  Ann.  ft.  2. 
c.  6.     And  in  the  archdeaconry  of  Chefter  a  cuftom   alfo> 
prevailed,  that  the  bifhop,  who  is  alfo  archdeacon,  fhould 
have,  at  the  death  of  every  clergyman   dying  therein,  his 
beft  horfe    or    mare,    bridle,    faddle,   and    fpurs,    his    beft. 
gown  or  cloak,  hat,  upper  garment  under  his  gown,  and. 
tippet,  and  alfo  his  beft  lignet  or  ring*.     But  by  ftatute  28 
Geo.  II.  c.  6.  this  mortuary  is  directed  to  ceafe,  and  the  act 
has  fettled  upon  the  bifhop  an  equivalent  in  its  room.     The 
king's  claim  to  many  goods,  on  the  death  of  all  prelates  in 
England,  feems  to  be  of  the  fame  nature  :   though  fir  Edward 
Coke  y  apprehends,  that  this  is  a  duty  due  upon  death  and  not 
a  mortuary :  a  diftinction  which  feems  to  be  without  a  differ- 
ence.    For  not  only  the  king's   ecclefiaftical  character,  as 
fupreme  ordinary,  but  alfo  the  fpecies  of  the  goods  claimed, 
which  bear  fo  near  a  refemblance  to  thofe  in  the  archdeaconry 
of  Chefter,  which  was  an  acknowledged  mortuary,   puts  the 
matter  out  of  difpute.     The  king,  according  to  the  record 
vouched  by  fir  Edward  Coke,  is  entitled  to  fix  things  :  the 
bifhop's  beft  horfe  or  palfrey,  with  his  furniture  ;  his  cloak, 
[  427  3  or  gown,  and  tippet  •,  his  cup  and  cover ;  his  bafon  and  ewer  j 

w  Braflon,  /.  a.  c.  2,6.    Flet.  /.  Z,(,S7*  y  *  Inft«  49*« 

*  Cro.  Car.  237. 

his 
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his  gold  ring  j  and,  laftly,  his  muta  canumy  his  mew  or  kennel 
of  hounds  j  as  was  mentioned  in  the  preceding  chapter*. 

This  variety  of  cuftoms,  with  regard  to  mortuaries,  giving 
frequently  a  handle  to  exactions  on  the  one  fide,  and  frauds 
or  expenfive  litigations  on  the  other  ;  it  was  thought  proper 
by  ftatute  21  Hen.  VIII.  c,  6.  to  reduce  them  to  fome  kind 
of  certainty.  For  this  purpofe  it  is  enacted,  that  all  mortu- 
aries or  corfe-prefents  to  parfons  of  any  parifh,  fhall  be  taken 
in  the  following  manner  -,  unlefs  where  by  cuftom  lefs  or 
none  at  all  is  due :  viz.  for  every  perfon  who  does  not  leave 
goods  to  the  value  of  ten  marks,  nothing :  for  every  perfon 
who  leaves  goods  to  the  value  of  ten  marks  and  under  thirty 
pounds,  3/.  4J. ;  if  above  thirty  pounds  and  under  forty 
pounds,  6s.  Sd. :  if  above  forty  pounds,  of  what  value  foever 
they  may  be,  10s.  and  no  more.  And  no  mortuary  lhall 
throughout  the  kingdom  be  paid  for  the  death  of  any  feme- 
covert  ;  nor  for  any  child  ;  nor  for  any  one  of  full  age,  that 
is  not  a  houfekeeper ;  nor  for  any  wayfaring  man ;  but  fuch 
wayfaring  man's  mortuary  fhall  be  paid  in  the  parifh  to  which 
he  belongs.  And  upon  this  ftatute  Hands  the  law  of  mortu« 
aries  to  this  day. 

3.  Heir-looms  are  fuch  goods  and  perfonal  chattels,  as, 
contrary  to  the  nature  of  chattels,  fhall  go  by  fpecial  cuftom 
to  the  heir  along  with  the  inheritance,  and  not  to  the  execu- 
tor of  the  laft  proprietor.  The  termination,  loomy  is  of  Saxon 
original ;  in  which  language  it  fignifies  a  limb  or  mem- 
ber a  ;  fo  that  an  heir-loom  is  nothing  elfe  but  a  limb  or 
member  of  the  inheritance.  They  are  generally  fuch  things 
as  cannot  be  taken  away  without  damaging  or  difmembering 
the  freehold  :  otherwife  the  general  rule  is,  that  no  chattel  in- 
tereft  whatfoever  fhall  go  to  .the  heir,  notwithstanding  it  be 
exprefsly  limited  to  a  man  and  his  heirs,  but  fhall  veft  in  the 
executor  b  ( 1 ).    But  deer  in  a  real  authorized  park,  fifties  in  a 

2  pag.  413-  a  Spelm.  Glojf.  277.  "  Co.  Litt.  388. 


( I )   Or  if  any  chattel  be  given  to  a  man  and  the  heirs  of  his 
body,  he  takes  the  entire  and  abfolute  intereft  in  it.     There  have 
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pond,  doves  In  a  dove-houfe,  &c.  though  in  themfelves  per- 
fonal  chattels,  yet  they  are  fo  annexed  to  and  fo  necefiTary 
to  the  well-being  of  the  inheritance,  that  they  fhall  accom- 
pany the  land  wherever  it  veils,  by  either  defcent  or  pur- 
chace  c.  For  this  reafon  alfo  I  apprehend  it  is,  that  the  an- 
tient  jewels  of  the  crown  are  held  to  be  heir-looms d ;  for 
they  are  necefTary  to  maintain  the  ftate,  and  fupport  the  dig- 
nity, of  the  fovereign  for  the  time  being.  Charters  likewife, 
and  deeds,  court-rolls,  and  other  evidences  of  the  land,  to- 
gether with  the  chefts  in  which  they  ai*e  contained,  fhall  pafs 
together  with  the  land  to  the  heir,  in  the  nature  of  heir- 
looms, and  (hall  not  go  to  the  executor e.  By  fpecial  cuftom 
alfo,  in  fome  places,  carriages,  utenfils,  and  other  houfe- 
hold  implements,  may  be  heir-looms f ;  but  fuch  cuftom 
mult  be  ftri&ly  proved.  On  the  other  hand,  by  almoft  ge- 
neral cuftom,  whatever  is  ftrongly  affixed  to  the  freehold  or 
inheritance,  and  cannot  be  fevered  from  thence  without  vio- 
lence or  damage,  "  quod  ab  aedibus  non  facile  revellitur  e,"  is 
become  a  member  of  the  inheritance,  and  fhall  thereupon 
pafs  to  the  heir ;  as  chimney-pieces,  pumps,  old  fixed  or 
dormant  tables,  benches,  and  the  like  h  (2).  A  very  fimilar  no- 
tion to  which  prevails  in  the  duchy  of  Brabant ;  where  they 
rank  certain  things  moveable  among  thofe  of  the  immoveable 

\  Co.  Litt.  8.  f  Co.  Litt.  18.  185. 

d  Ibid.  18.  s  Spelm.  Glojf.  2jj. 

e  Bro.  Abr.  tit.  chattelles,  1 8.  h  12  Mod.  J30. 


been  many  fruitlefs  attempts  to  make  pi&ures,  plate,  books,  and 
houfehold  furniture,  defcend  to  the  heir  with  a  family  manfion. 
Where  they  are  left  to  be  enjoyed  as  heir-looms  by  the  perfons 
who  fhall  refpe&ively  be  in  poflefnon  of  a  certain  houfe,  or  to  de- 
fcend as  heir-looms  as  far  as  courts  of  law  and  equity  will  admit, 
the  abfolute  interefl  of  them,  fubjeft  to  the  life-interefts  of  thofe 
who  have  life-eflates  in  the  real  property,  will  veft  in  that  perfon 
who  is  entitled  to  the  firft  eftate-tail  or  eftate  of  inheritance,  and 
upon  his  death  that  interefl  will  pafs  to  his  perfonal  reprefentative. 
I  Bro.  274.  3  Bro.  1 01. 
(2)  See  p.  281.   n,\o.  ante. 

kind, 
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kind,  calling  them  by  a  very  particular  appellation,  praedia 
volantiat  or  volatile  eftates ;  fuch  as  beds,  tables,  and  other 
heavy  implements  of  furniture,  which  (as  an  author  of  their 
own  obferves)  "  dignitatem  ijiatn  natla  fa/it,  ut  villisy  fylvis, 
'*  et  aedibus,  alii/que  praediis,  compare ntur  ;  quod  folidiora  mo- 
"  bilia  ipfis  aedibus  ex  dejlinatione  patrisfamilias  cohaerere  vi- 
0  deantur,  et  pro  parte  ipfarum  aedium  aejlimentur  '." 

Other  perfonal  chattels  there  are,  which  alfo  defcend  to 
the  heir  in  the  nature  of  heir-looms,  as  a  monument  or  tomb- 
ftone  in  a  church,  or  the  coat-armour  of  his  anceftor  there 
hung  up,  with  the  pennons  and  other  enfigns  of  honour,  fuit-  T_  429  "} 
ed  to  his  degree.  In  this  cafe,  albeit  the  freehold  of  the 
church  is  in  the  parfon,  and  thefe  are  annexed  to  that  free- 
hold, yet  cannot  the  parfon  or  any  other  take  them  away  or 
deface  them,  but  is  liable  to  an  action  from  the  heir  k.  Pews 
in  the  church  are  fomewhat  of  the  fame  nature,  which  may 
defcend  bycuftom  immemorial  (without  any  ecclefiaftical  con- 
currence) from  the  anceftor  to  the  heir l  (3).  But  though  the 
heir  has  a  property  in  the  monuments  and  efcutcheons  of  his 
anceftors,  yet  he  has  none  in  their  bodies  or  afhes ;  nor  can 

'  Stockman's  dejure  devolutionh,  c.  3.  k  iz  Rep.  105.     Co.  Lift.  18. 

§  16.  '  3  Inft.  20Z.     IZ  Rep.  105. 


( 3 )  The  right  to  fit  in  a  particular  pew  in  a  church  arifes  either 
from  prefcription  as  appurtenant  to  a  mefTuage,  or  from  a  faculty 
or  grant  from  the  ordinary,  for  he  has  the  difpofition  of  all  pews 
which  are  not  claimed  by  prefcription.      Gib/.  Cod.  221. 

In  an  action  upon  the  cafe  for  a  difturbance  of  the  enjoyment  of 
a  pew,  if  the  plaintiff  claims  it  by  prefcription,  he  muft  ftate  it  in 
the  declaration  as  appurtenant  to  a  mefTuage  in  the  parifh.  This 
prefcription  may  be  fupported  by  an  enjoyment  for  thirty-fix  years, 
and  perhaps  any  time  above  twenty  years.  1  T.  R.  428.  But 
where  a  pew  was  claimed  as  appurtenant  to  an  antient  mefTuage, 
and  it  was  proved  that  it  had  been  fo  annexed  for  thirty  years,  but 
that  it  had  no  exiftence  before  that  time,  it  was  held  this  modern 
commencement  defeated  the  prefcriptive  claim.  5  T.  R.  296.  In 
an  a&ion  againfl  the  ordinary,  the  plaintiff  muft  allege  and  prove 
repairs  of  the  pew.     i  Wil/.  326. 

M  m  4  he 
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he  bring  any  civil  action  againft  fuch  as  indecently  at  leaft, 
if  not  impioufly  violate  and  difturb  their  remains,  when 
dead  and  buried.  The  parfon,  indeed,  who  has  the  freehold 
of  the  foil,  may  bring  an  action  of  trefpafs  againft  fuch  as 
dig  and  difturb  it ;  and  if  any  one  in  taking  up  a  dead  body 
fteals  the  fhroud  or  other  apparel,  it  will  be  felony  m  ;  for  the 
property  thereof  remains  in  the  executor,  or  whoever  was  at 
the  charge  of  the  funeral.  (4) 

But  to  return  to  heir-looms  •,  thefe,  though  they  be  mere 
chattels,  yet  cannot  be  devifed  away  from  the  heir  by  will ; 
but  fuch  a  devife  is  void  n,  even  by  a  tenant  in  fee-fimple. 
For  though  the  owner  might  during  his  life  have  fold  or  dif- 
pofed  of  them,  as  he  might  of  the  timber  of  the  eftate,  fince 
as  the  inheritance  was  his  own,  he  might  mangle  or  difmem- 
ber  it  as  he  pleafed ;  yet  they  being  at  his  death  inftantly 
vefted  in  the  heir,  the  devife  (which  is  fubfequent  and  not 
to  take  effect  till  after  his  death)  fnall  be  poftponed  to  the 
euftom,  whereby  they  have  already  defcended. 

m  3  Iuft.  no.     izRep.  113.     1  Hal.  P.  C.  J 15.  n  I  Co.  Liu.  185. 


(4)  It  has  been  determined,  that  Healing  dead  bodies,  though 
for  the  improvement  of  the  fcience  of  anatomy,  is  an  indictable 
offence  as  a  mifdemeanor  ;  it  being  a  practice  contrary  to  common 
decency,  and  mocking  to  the  general  fentiments  and  feelings  of 
mankind.     2  T.  R.  733. 

Though  a  philofopher  may  be  regardlefs  of  his  own  body  after 
death,  yet  he  muft  be  deftitute  of  the  feelings  of  humanity,  if  he 
could  bear  without  concern  that  the  body  of  a  beloved  wife, 
daughter,  or  filler,  had  been  expofed  to  public  view,  and  mangled 
by  the  director's  knife. 

The  principle  is  well  defcribed  by  Cicero  ;  de  humatione  unum 
tenendum  eft,  contemnendam  in  noils,  non  negligendam  in  nojlr'is ;  ita 
tamen  mortuorum  corpora  nihil  /entire  intelligamus.  Quantum  autem 
confuetudini  famaque  dandumfit,  id  curent  vivi.    Cic.  1  Tufc.  n.  108. 
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CHAPTER    THE    TWENTY-NINTH. 

of  TITLE  by  SUCCESSION,   MAR. 
MAGE,  and  JUDGMENT. 


TN  the  prefent  chapter  we  fhall  take   into  confederation 
three  other  fpecies  of  title  to  goods  and  chattels, 

V.  The  fifth  method  therefore  of  gaining  a  property  in 
chattels,  either  perfonal  or  real,  is  by  Juccejfwn  :  which  is, 
in  ftriclnefs  of  law,  only  applicable  to  corporations  aggregate 
of  many,  as  dean  and  chapter,  mayor  and  commonalty,  maf- 
ter  and  fellows,  and  the  like  ;  in  which  one  fet  of  men  may, 
by  fucceeding  another  fet,  acquire  a  property  in  all  the 
goods,  moveables,  and  other  chattels  of  the  corporation. 
The  true  reafon  whereof  is,  becaufe  in  judgment  of  law  a 
corporation  never  dies  :  and  therefore  the  predeceflbrs,  who 
lived  a  century  ago,  and  their  fucceflbrs  now  in  being,  are 
one  and  the  fame  body  corporate  a.  "Which  identity  is  a  pro- 
perty fo  inherent  in  the  nature  of  a  body  politic,  that,  even 
when  it  is  meant  to  give  any  thing  to  be  taken  in  fucceflion 
by  fuch  a  body,  that  fucceflion  need  not  be  exprefied  :  but 
the  law  will  of  itfelf  imply  it.  So  that  a  gift  to  fuch  a  cor- 
poration, either  of  lands  or  of  chattels,  without  naming  their 
fucceflbrs,  vefts  an  abfolute  property  in  them  fo  long  as  the 
corporation  fubfifts b.  And  thus  a  leafe  for  years,  an  obliga- 
tion, a  jewel,  a  flock  of  fheep,  or  other  chattel  intereft,  will 
veft  in  the  fucceflbrs,  by  fucceflion,  as  well  as  in  the  identi- 
cal members  to  whom  it  was  originally  given. 

e  4  Rep.  65.  b  Bro.  Air.  t.  ojlates,  90.    Cro.  Eliz.  464. 

But, 
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But,  with  regard  to  fole  corporations,  a  confiderable  dis- 
tinction mull  be  made.     For  if  fuch  fole  corporation  be  the 
reprefentative  of  a  number  of  perfons ;    as  the  mailer  of  an 
hofpital,  who  is  a  corporation  for  the  benefit  of  the  poor  bre- 
thren ;  an  abbot,  or  prior,  by  the  old  law  before  the  reform- 
ation, who  reprefented  the  whole  convent ;    or  the  dean  of 
fome  antient  cathedral,  who  Hands  in  the  place  of  and  re- 
prefents,  in  his  corporate  capacity,  the  chapter ;  fuch  fole 
corporations  as  thefe  have,  in  this  refpett,  the  fame  powers 
as  corporations  aggregate  have,  to  take  perfonal  property  or 
chattels  in  fucceflion.     And  therefore  a  bond  to  fuch  a  maf- 
ter,  abbot,  or  dean,  and  his  fucceflbrs,  is  good  in  law ;  and 
the  fucceflbr  (hall  have  the  advantage  of  it,  for  the  benefit  of 
the  aggregate  fociety,  of  which  he  is  in  law  the  reprefenta- 
tive c.     Whereas  in  the  cafe  of  fole  corporations,  which  re- 
prefent  no  others  but  themfelves,  as  bifhops,  parfons,  and 
the  like,  no  chattel  intereft  can  regularly  go  in  fucceflion : 
and  therefore,  if  a  leafe  for  years  be  made  to  the  bifhop  of 
Oxford  and  his  fucceflbrs,  in  fuch  cafe  his  executors  or  ad- 
miniftrators,  and  not  his  fucceflbrs,  (hall  have  it d.     For  the 
xvordfuccejjors,  when  applied  to  a  perfon  in  his  political  capa- 
city, is  equivalent  to  the  word  heirs  in  his  natural  j    and  as 
fuch  a  leafe  for  years,  if  made  to  John  and  his  heirs,  would 
not  veft  in  his  heirs  but  his  executors ;  fo  if  it  be  made  to 
John  bifhop  of  Oxford  and  his  fucceflbrs,  who  are  the  heirs 
of  his  body  politic,  it  fhall  Hill  veft   in  his  executors   and 
not  in  fuch  his  fucceflbrs.     The  reafon  of  this  is  obvious  :  for 
befides  that  the  law  looks  upon  goods  and  chattels  as  of  too 
low  and  perifhable  a  nature  to  be  limited  either  to  heirs,  or 
fuch  fucceflbrs  as  are  equivalent  to  heirs  •,  it  would  alfo  fol- 
low, that  if  any  fuch  chattel  intereft  (granted  to  a  fole  cor- 
poration and  his  fucceflbrs)  were  allowed  to  defcend  to  fuch 
fucceflbr,  the  property  thereof  muft  be  in  abeyance  from  the 
[  432  D  death  of  the  prefent  owner  until  the  fucceflbr  be  appointed  : 
and  this  is  contrary  to  the  nature  of  a  chattel  intereft,  which 
can  never  be  in  abeyance  or  without  an  owner e ;  but  a  man's 
right  therein,  when  once  fufpended,  is  gone  for  ever.     This 

c  Dyer,  481     Cro.  Eliz.  464.  "C0.Litt.46.         e  Brownl  13Z. 
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is  not  the  cafe  in  corporations  aggregate,  where  the  right  is 
never  in  fufpenfe  j  nor  in  the  other  fole  corporations  before 
mentioned,  who  are  rather  to  be  confidered  as  heads  of  an 
aggregate  body,  than  fubfifting  merely  in  their  own  right : 
the  chattel  intereft  therefore,  in  fuch  a  cafe,  is  really  and 
fubftantially  veiled  in  the  hofpital,  convent,  chapter,  or 
other  aggregate  body  ;  though  the  head  is  the  vifible  perfon 
in  whofe  name  every  a£l  is  carried  on,  and  in  whom  every 
intereft  is  therefore  faid  (in  point  of  form)  to  veft.  But  the 
general  rule,  with  regard  to  corporations  merely  fole,  is 
this,  that  no  chattel  can  go  to  or  be  acquired  by  them  in 
right  of  fucceflionf. 

Yet  to  this  rule  there  are  two  exceptions.  One  in  the 
cafe  of  the  king,  in  whom  a  chattel  may  veft  by  a  grant  of  it 
formerly  made  to  a  preceding  king  and  his  fucceflbrs  s.  The 
other  exception  is,  where,  by  a  particular  cuftom,  fome 
particular  corporations  fole  have  acquired  a  power  of  taking 
particular  chattel  interefts  in  fucceflion.  And  this  cuftom, 
being  againft  the  general  tenor  of  the  common  law,  muft  be 
ftri£Uy  interpreted,  and  not  extended  to  any  other  chattel 
interefts  than  fuch  immemorial  ufage  will  ftri&ly  warrant. 
Thus  the  chamberlain  of  London,  who  is  a  corporation  fole, 
may  by  the  cuftom  of  London  take  bonds  and  recognizances  to 
himfelf  and  his  fucceflbrs,  for  the  benefit  of  the  orphan's 
fund  h  :  but  it  will  not  follow  from  thence,  that  he  has  a 
capacity  to  take  a  leafe  for  years  to  himfelf  and  his  fucceflbrs 
for  the  fame  purpofe  ;  for  the  cuftom  extends  not  to  that : 
nor  that  he  may  take  a  bond  to  himfelf  and  his  fucceflbrs,  for 
any  other  purpofe  than  the  benefit  of  the  orphan's  fund  j  for 
that  alfo  is  not  warranted  by  the  cuftom.  Wherefore,  upon 
the  whole,  we  may  clofe  this  head  with  laying  down  this 
general  rule;  that  fuch  right  of  fucceflion  to  chattels  is 
univerfally  inherent  by  the  common  law  in  all  aggregate  r  A^n  "I 
corporations,  in  the  king,  and  in  fuch  fingle  corporations  as 
reprefent  a  number  of  perfons ;  and  may,  by  fpecial  cuftom, 

f  C0.Litt.46.  h  4  Rep.  65.     Cro.  Eliz.  68 J. 

E  Ibid.  90. 
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belong  to  certain  other  fole  corporations  for  fome  particular 
purpofes  ;  although  generally,  in  fole  corporations,  no  fuch 
right  can  exift. 

VI.  A  sixth  method  of  acquiring  property  in  goods  and 
chattels  is  by  marriage ,•  whereby  thofe  chattels,  which  be- 
longed formerly  to  the  wife,  are  by  act  of  law  veiled  in  the 
hufband,  with  the  fame  degree  of  property  and  with  the 
fame  powers,  as  the  wife,  when  fole,  had  over  them. 

This  depends  entirely  on  the  notion  of  an  unity  of  per- 
fon  between  the  hufband  and  wife  :  it  being  held  that  they 
are  one  perfon  in  law  ',  fo  that  the  very  being  and  exiftence 
of  the  woman  is  fufpended  during  the  coverture,  or  entirely 
merged  or  incorporated  in  that  of  the  hufband.  And  hence 
it  follows,  that  whatever  perfonal  property  belonged  to  the 
wife,  before  marriage,  is  by  marriage  abfolutely  veiled  in  the 
hufband.  In  a  real  eflate,  he  only  gains  a  title  to  the  rents 
and  profits  during  coverture  :  for  that,  depending  upon  feo- 
dal  principles,  remains  entire  to  the  wife  after  the  death  of 
her  hufband,  or  to  her  heirs,  if  fhe  dies  before  him  ;  unlefs, 
by  the  birth  of  a  child,  he  becomes  tenant  for  life  by  the 
curtefy.  But,  in  chattel  interefts,  the  fole  and  abfolute  pro- 
perty vefls  in  the  hufband,  to  be  difpofed  of  at  his  pleafure, 
if  he  choofes  to  take  pofleffion  of  them  :  for,  unlefs  he  re- 
duces them  to  poffeffion,  by  exercifing  fome  ac"l  of  owner- 
fliip  upon  them,  no  property  vefls  in  him,  but  they  fhall  re- 
main to  the  wife,  or  to  her  reprefentatives,  after  the  coverture 
is  determined.  (1) 

*  See  book  I.  c.  15. 

( I )  If  he  affigns  her  chofes  in  action  for  a  valuable  confideration 
in  her  lifetime,  and  fhe  furvives,  fhe  is  bound  only  to  the  amount 
of  the  confideration,  and  the  refidue  furvives  to  her.  1  Ath.  207. 
Cox's  P.  Wms.  380.  But  if  the  hufband  before  marriage  makes 
a  fettlement  upon  the  wife  in  confideration  of  the  wife's  fortune, 
the  reprefentative  of  the  hufband  will  be  entitled  to  all  her  things 
in  action  :  ( 3  P.  Wms.  199. )  but  if  it  is  in  confideration  of  part  of 
the  eflate  only,  the  refidue  not  reduced  into  poflefnon  will  furvive 

to 
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There  is  therefore  a  very  confiderable  difference  in  the 
acquifition  of  this  fpecies  of  property  by  the  hufband,  accord- 


to  the  wife  ;  and  where  there  is  a  fettlement  made  equivalent  to 
the  wife's  fortune,  though  no  mention  be  made  of  her  perfonal 
eftate,  the  hufband's  reprefentative  will  be  entitled  to  the  whole. 
See  Mr.  Butler's  note  to  Co.  Litt.  352.  where  thefe  diftinctions  are 
clearly  and  fully  collected.  If  the  hufband  cannot  recover  the 
things  in  action  of  his  wife  but  by  the  affiftance  of  a  court  of  equity, 
the  court,  upon  the  principle  that  he  who  feeks  equity  muft  do 
equity,  will  not  affift  him  in  recovering  the  property,  unlefs  he 
either  has  made  a  previous  provifion  for  her,  or  agrees  to  do  it  out 
of  the  eftate  prayed  for :  or  unlefs  the  wife  appears  perfonally  in 
court,  and  confents  to  the  property  being  given  to  him.  2  Vef.  669. 
But  the  court  will  not  direct  the  fortune  in  all  cafes  to  be  paid  to 
the  hufband,  though  the  wife  appears  to  confent,  where  no  pre- 
vious provifion  whatever  is  made  upon  her.  2  Vef.^y.  Lord 
Thurlow  has  declared  that  he  did  not  find  it  any  where  decided, 
that  if  the  hufband  makes  an  actual  aflignment  by  contract  for  a 
valuable  confideration,  the  affignee  fhould  be  bound  to  make  any 
provifion  for  the  wife  out  of  the  property  affigned ;  but  that  a 
court  of  equity  has  much  greater  confideration  for  the  aflignment 
actually  made  by  contract,  than  for  an  aflignment  by  mere  oper- 
ation of  law  ;  for,  as  to  the  latter,  his  lordfhip  declared  it  to  be  his 
opinion,  that  when  the  equitable  intereft  of  the  wife  was  transferred 
to  the  creditor  of  the  hufband  by  mere  operation  of  law,  (as  in  the 
cafe  of  an  affignee  under  a  commiffion  of  bankrupt,)  he  flood  ex- 
actly in  the  place  of  the  hufband,  and  was  fubject  precifely  to  the 
fame  equity  in  refpect  of  the  wife.  I  Cox's  P.  Wms.  459.  And  it 
is  determined,  the  wife  fhall  have  the  fame  relief,  under  a  general 
aflignment  by  the  hufband  of  his  eftate  for  the  benefit  of  his  cre- 
ditors. 4  Bro.  139.  An  affignee  of  a  bankrupt  in  fuch  cafes  ge- 
nerally allows  the  wife  one  half.     3  Vef.  jun.  620. 

The  courts  of  equity  at  prefent  are  not  inclined  to  make  any 
diftinction  between  an  affignee  by  contract  and  an  affignee  by  oper- 
ation of  law,  but  I  fhould  think  they  would  compel  the  former 
to  make  the  fame  provifion  for  the  wife  as  the  latter.  4  Bro.  326. 
2  Vef.  jun.  680. 

But  if  the  wife's  fortune  is  paid  to  the  hufband,  or  he  can  receive 
it  without  applying  to  a  court  of  equity,  then  it  can  give  no  relief 
to  the  wife.  2  Atk.  420.  But,  Co,  Litt.  351.  1  Fonb.  Tr,  Eg.  304. 

ing 
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ing  to  the  fubj  eft-matter ;  viz.  whether  it  be  a  chattel  real 
C  434  ]  or  a  chattel  perfonal ;  and,  of  chattels  perfonal,  whether  it 
be  in  pojfeflion,  or  in  aElion  only.  A  chattel  real  vefts  in  the 
hufband,  not  abfolutely,  hut  fab  modo.  As,  in  cafe  of  a  leafe 
for  years,  the  hufband  (hall  receive  all  the  rents  and  profits 
of  it,  and  may,  if  he  pleafes,  fell,  furrender,  or  difpofe  of 
it  during  the  coverture  k :  if  he  be  outlawed  or  attainted,  it 
fhall  be  forfeited  to  the  king l :  it  is  liable  to  execution  for 
his  debts  m  :  and,  if  he  furvives  his  wife,  it  is  to  all  intents 
and  purpofes  his  own  n.  Yet,  if  he  has  made  no  difpofition 
thereof  in  his  lifetime,  and  dies  before  his  wife,  he  cannot 
difpofe  of  it  by  will  ° :  for,  the  hufband  having  made  no  al- 
teration in  the  property  during  his  life,  it  never  was  tranf- 
f erred  from  the  wife  ;  but  after  his  death  fhe  fhall  remain  in 
her  antient  pofTeflion,  and  it  fhall  not  go  to  his  executors. 
So  it  is  alfo  of  chattels  perfonal  (or  chofes)  in  aclion  :  as  debts 
upon  bond,  contracts,  and  the  like  :  thefe  the  hufband  may 
have  if  he  pleafes ;  that  is,  if  he  reduces  them  into  pofTeflion 
by  receiving  or  recovering  them  at  law.  And,  upon  fuch 
receipt  or  recovery  they  are  abfolutely  and  entirely  his  own  ; 
and  fhall  go  to  his  executors  or  adminiftrators,  or  as  he  fhall 
bequeath  them  by  will,  and  fhall  not  revefl  in  the  wife.  But 
if  he  dies  before  he  has  recovered  or  reduced  them  into  pof- 
feflion,  fo  that  at  his  death  they  flill  continue  chofes  in  aclion^ 
they  fhall  furvive  to  the  wife ;  for  the  hufband  never  exerted 
the  power  he  had  of  obtaining  an  exclufive  property  in  themp. 
And  fo,  if  an  eflray  comes  into  the  wife's  franchife,  and  the 
hufband  feizes  it,  it  is  abfolutely  his  property,  but  if  he  dies 
without  feizing  it,  his  executors  are  not  now  at  liberty  to 
feize  it,  but  the  wife  or  her  heirs  i ;  for  the  hufband  never 
exerted  the  right  he  had,  which  right  determined  with  the 
coverture.  Thus,  in  both  thefe  fpecies  of  property  the  law  is 
the  fame,  in  cafe  the  wife  furvives  the  hufband ;  but,  in  cafe 
the  hufband  furvives  the  wife,  the  law  is  very  different  with 

k  Co.  Litt.  46.  o  Poph.  5,     Co.  Litt.  351. 

1  Plow  J.  262.  p  Co.  Litt.  351. 

m  Co.  Litt.  351.  <J  Ibid. 
*  Ibid.  300. 
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refpecT:  to  chattels  real  and  chofes  in  aclion  :  for  he  fhall  have 
the  chattel  real  by  furvivorfhip,  but  not  the  chofe  in  action* ;  C  435  3 
except  in  the  cafe  of  arrears  for  rent,  due  to  the  wife  before 
her  coverture,  which  in  cafe  of  her  death  are  given  to  the 
hufband  by  ftatute  32  Hen.  VIII.  c.  37.  And  the  reafon 
for  the  general  law  is  this  :  that  the  hufband  is  in  abfolute 
pofTeilion  of  the  chattel  real  during  the  coverture,  by  a  kind 
of  joint  tenancy  with  his  wife  ;  wherefore  the  law  will  not 
wreft  it  out  of  his  hands,  and  give  it  to  her  reprefentatives  ; 
though,  in  cafe  he  had  died  firft,  it  would  have  furvived  to 
the  wife,  unlefs  he  thought  proper  in  his  lifetime  to  alter  the 
poffeffion.  But  a  chofe  in  aclion  lhall  not  furvive  to  him, 
becaufe  he  never  was  in  poffeffion  of  it  at  all,  during  the 
coverture  ;  and  the  only  method  he  had  to  gain  poffeffion 
of  it,  was  by  fuing  in  his  wife's  right ;  but  as,  after  her  death 
he  cannot  (as  hufband)  bring  an  action  in  her  right,  be- 
caufe they  are  no  longer  one  and  the  fame  perfon  in  law, 
therefore  he  can  never  (as  fuch)  recover  the  poffeffion.  But 
he  ftill  will  be  entitled  to  be  her  adminiftrator  ;  and  may, 
in  that  capacity,  recover  fuch  things  in  aclion  as  became  due 
to  her  before  or  during  the  coverture  (2). 

Thus,  and  upon  thefe  reafons,  Hands  the  law  between 
hufband  and  wife,  with  regard  to  chattels  real  and  chofes  in 
aclion:  but,  as  to  chattels  perfonaly  (or  chofes)  in  poffeffion,  which 
the  wife  hath  in  her  own  right,  as  ready  money,  jewels, 
houfehold  goods,  and  the  like,  the  hufband  hath  therein  an 
immediate  and  abfolute  property,  devolved  to  him  by  the 

r  3  Mod.  186. 


(2)  By  29  Car.  II.  c.  3.  f.  25.  the  hufband  fhall  have  admini- 
ftration  of  all  his  wife's  perfonal  eftate,  which  he  did  not  reduce 
into  his  pofleffion  before  her  death,  and  fhall  retain  it  to  his  own 
ufe  :  and  if  he  dies  before  adminiftration  is  granted  to  him,  or  he 
has  recovered  his  wife's  property,  the  right  to  it  pafTes  to  his  per- 
fonal reprefentative,  and  not  to  the  wife's  next  of  kin,  1  P. 
fVms.  378.    But.  Co.  Lit.  351. 

marriage, 
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marriage,  not  only  potentially  but  in  fa£t,  which  never  can 
again  reveft  in  the  wife  or  her  reprefentatives s. 

And,  as  the  hufband  may  thus  generally  acquire  a  pro- 
perty in  all  the  perfonal  fubftance  of  the  wife,  fo  in  one  parti- 
cular inftance  the  wife  may  acquire  a  property  in  fome  of  her 
hufband's  goods;  which  ihall  remain  to  her  after  his  death 
and  not  go  to  his  executors.  Thefe  are  called  her  para- 
L  43"  J  phernalia  ;  which  is  a  term  borrowed  from  the  civil  law1, 
and  is  derived  from  the  Greek  language,  fignifying  fome- 
thing  over  and  above  her  dower.  Our  law  ufes  it  to  fig- 
nify  the  apparel  and  ornaments  of  the  wife,  iuitable  to  her 
rank  and  degree  ;  and  therefore  even  the  jewels  of  a  peerefs 
ufually  worn  by  her,  have  been  held  to  be  paraphernalia  u. 
Thefe  me  becomes  entitled  to  at  the  death  of  her  hufband, 
over  and  above  her  jointure  or  dower,  and  preferably  to  all 
other  reprefentatives  w.  Neither  can  the  hufband  devife  by 
his  will  fuch  ornaments  and  jewels  of  his  wife  ;  though 
during  his  life  perhaps  he  hath  the  power  (if  unkindly  in- 
clined to  exert  it)  to  fell  them  or  give  them  away  x.  But  if 
(he  continues  in  the  ufe  of  them  till  his  death,  fhe  {hall  after- 
wards retain  them  againft  his  executors  and  adminiftrators, 
and  all  other  perfons  except  creditors  where  there  is  a  de- 
ficiency of  aflets  y.  And  her  neceflary  apparel  is  protected 
even  againft  the  claim  of  creditors2  (3). 

3  Co.  Litt.351.  x  Noy's  Max.  c.  49.    Grahmev.Ld. 

1  Ff.  23.  3. 9.  §  3.  Londonderry,  24  Nov.  1746.     Cane. 

u  Moor.  213.  *  1  P.  Wms.  73O. 

w  Cro.  Car.  343.     1  Roll.  Abr.  911.        z  Noy's  Max.  c.  49. 
%  Leon.  166. 


(3)  The  hufband  may  difpofe  abfolutely  of  his  wife's  jewels  or 
other  paraphernalia  in  his  lifetime.  3  Ath.  394.  And  although 
after  his  death  they  are  liable  to  his  debts,  if  his  perfonal  eftate  is 
exhaufted,  yet  the  widow  may  recover  from  the  heir  the  amount  of 
what  fhe  is  obliged  to  pay  in  confequence  of  her  hufband's  fpecialty 
creditors  out  of  her  paraphernalia.     1  P.  Wms.  730. 

But 
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VII.  A  judgment,  in  confequence  of  fome  fuit  or  ac- 
tion in  a  court  of  juftice,  is  fremiently  the  means  of  veiling 
the  right  and  property  of  chattel  interefts  in  the  prevailing 
party.  And  here  we  muft  be  careful  to  diftinguifh  between 
property,  the  right  of  which  is  before  vefted  in  the  party, 
and  of  which  only  poffejfion  is  recovered  by  fuit  or  action  ; 
and  property,  to  which  a  man  before  had  no  determinate 
title  or  certain  claim,  but  he  gains  as  well  the  right  as  the 
pofleflion  by  the  procefs  and  judgment  of  the  law.  Of  the 
former  fort  are  all  debts  and  chofes  in  aBion  ;  as  if  a  man 
gives  bond  for  20/.,  or  agrees  to  buy  a  horfe  at  a  dated  fum, 
or  takes  up  goods  of  a  tradefman  upon  an  implied  contract 
to  pay  as  much  as  they  are  reafonably  worth  :  in  all  thefe 
cafes  the  right  accrues  to  the  creditor,  and  is  completely 
vefted  in  him,  at  the  time  of  the  bond  being  fealed,  or  the 
contra£t  or  agreement  made  ;  and  the  law  only  gives  him  a 
remedy  to  recover  the  pofleflion  of  that  right,  which  already  [  437  ] 
in  juftice  belongs  to  him.  But  there  is  alfo  a  fpecies  of 
property  to  which  a  man  has  not  any  claim  or  title  what- 
foever,  till  after  fuit  commenced  and  judgment  obtained  in 
a  court  of  law:  where  the  right  and  the  remedy  do  not  fol- 
low each  other,  as  in  common  cafes,  but  accrue  at  one  and 
the  fame  time  :  and  where,  before  judgment  had,  no  man 
can  fay  that  he  has  any  abfolute  property,  either  in  pofleflion 
or  in  action.     Of  this  nature  are, 

1.  Such  penalties  as  are  given  by  particular  ftatutes,  to  be 
recovered  on  an  action  popular ;  or,  in  other  words,  to  be  re- 
covered by  him  or  them  that  will  fue  for  the  fame.  Such 
as  the  penalty  of  500/.,  which  thofe  perfons  are  by  feveral 
a£ts  of  parliament  made  liable  to  forfeit,  that  being  in  par- 
ticular offices  or  fituatior.s  in  life,  neglect:  to  take  the  oaths 
to  the  government :  which  penalty  is  given  to  him  or  them 


But  flie  is  not  entitled  to  them  after  his  death,  if  (he  has  barred 
herfelf  by  an  agreement  before  marriage  of  every  thing  (he  could 
claim  out  of  his  perfonal  eftate  either  by  the  common  law  or  cuf- 
tom.     2  Atk.  642. 
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that  will  fue  for  the  fame.  Now  here  it  is  clear  that  no  par- 
ticular perfon,  A  or  B,  has  any  right,  claim,  or  demand,  in 
or  upon  this  penal  fum,  till  after  action  brought  a  •,  for  he 
that  brings  his  action,  and  can  bond  fide  obtain  judgment  firft, 
will  undoubtedly  fecure  a  title  to  it,  in  exclufion  of  every 
body  elfe.  He  obtains  an  inchoate  imperfect  degree  of  pro- 
perty, by  commencing  his  fuit :  but  it  is  not  confummated 
till  judgment  -,  for,  if  any  collufion  appears,  he  lofes  the  pri- 
ority he  had  gained  b.  But,  otherwife,  the  right  fo  attaches 
in  the  firft  informer,  that  the  king  (who  before  action 
brought  may  grant  a  pardon  which  mall  be  a  bar  to  all  the 
world)  cannot  after  fuit  commenced  remit  any  thing  but  his 
own  part  of  the  penalty c.  For  by  commencing  the  fuit  the 
informer  has  made  the  popular  action  his  own  private  action, 
and  it  is  not  in  the  power  of  the  crown,  or  of  any  thing  but 
parliament,  to  releafe  the  informer's  intereft.  This  there- 
fore is  one  inftance,  where  a  fuit  and  judgment  at  law  are 
[438  ~\  not  only  the  means  of  recovering,  but  alfo  of  acquiring, 
property.  And  what  is  faid  of  this  one  penalty  is  equally 
true  of  all  others,  that  are  given  thus  at  large  to  a  common 
informer,  or  to  any  perfon  that  will  fue  for  the  fame.  They 
are  placed,  as  it  were,  in  a  ftate  of  nature,  accefiible  by  all 
the  king's  fubjects,  but  the  acquired  right  of  none  of  them  ; 
open  therefore  to  the  firft  occupant,  who  declares  his  inten- 
tion to  poflefs  them  by  bringing  his  action;  and  who  carries 
that  intention  into  execution,  by  obtaining  judgment  to  re- 
cover them. 

2.  Another  fpecies  of  property,  that  is  acquired  and 
loft  by  fuit  and  judgment  at  law,  is  that  of  damages  given  to 
a  man  by  a  jury,  as  a  compenfation  and  fatisfaction  for  fome 
injury  fuftained ;  as  for  a  battery,  for  imprifonment,  for 
flander,  or  for  trefpafs.  Here  the  plaintiff  has  no  certain 
demand  till  after  verdict  ;  but,  when  the  jury  has  afTefled 
his  damages,  and  judgment  is  given  thereupon,  whether  they 
amount  to  twenty  pounds  or  twenty  {hillings,  he  inftantly 

a2Lev.i4i.     Stra.  1169.    Combe         b   Stat.  4  Hen.  VII.  c.  20. 
v.  Pitt,  C.  R.  Tr.  3  Geo.  III.  c  Cro.  Eliz.  138.     II  Rep.  65. 
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acquires,  and  the  defendant  lofes  at  the  fame  time,  a  right  to 
that  fpecific  fum.  It  is  true,  that  this  is  not  an  acquifition 
fo  perfectly  original  as  in  the  former  inftance  :  for  here  the 
injured  party  has  unqueftionably  a  vague  and  indeterminate 
right  to  fome  damages  or  other  the  inftant  he  receives  the 
injury;  and  the  verdict  of  the  jurors,  and  judgment  of  the 
court  thereupon,  do  not  in  this  cafe  fo  properly  veft  a  new 
title  in  him,  as  fix  and  afcertain  the  old  one  ;  they  do  not 
give,  but  define^  the  right.  But,  however,  though  ftrictly 
fpeaking,  the  primary  right  to  a  Satisfaction  for  injuries  is 
given  by  the  law  of  nature,  and  the  fuit  is  only  the  means 
of  ascertaining  and  recovering  that  Satisfaction ;  yet,  as  the 
legal  proceedings  are  the  only  vifible  means  of  this  acquifi- 
tion of  property,  we  may  fairly  enough  rank  fuch  damages, 
or  Satisfaction  affeffed,  under  the  head  of  property  acquired 
by  fuit  and  judgment  at  law. 

3.  Hither  alfo  may  be  referred,  upon  the  fame  prin-  r  *?„  n 
ciple,  all  title  to  cofts  and  expences  of  fuit ;  which  are  often 
arbitrary,  and  reft  entirely  on  the  determination  of  the  court, 
upon  weighing  all  circumftances,  both  as  to  the  quantum^ 
and  alfo  (in  the  courts  of  equity  efpecially,  and  upon  motions 
in  the  courts  of  law)  whether  there  fhall  be  any  cofts  at  all. 
Thefe  cofts,  therefore,  when  given  by  the  court  to  either 
party,  may  be  looked  upon  as  an  acquifition  made  by  the 
judgment  of  law. 


N  n  ?. 
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CHAPTER    THE    THIRTIETH. 

of  TITLE  by    GIFT,    GRANT,  and 
CONTRACT. 


TT7E  are  now  to  proceed,  according  to  the  order  marked 
*  *  out,  to  the  difcuffion  of  two  of  the  remaining  methods 
of  acquiring  a  title  to  property  in  things  perfonal,  which  are 
much  connected  together,  and  anfwer  in  fome  meafure  to 
the  conveyances  of  real  eftates  ;  being  thofe  by  gift  or  grant , 
arid  by  contraff :  whereof  the  former  vefts  a  property  in 
pojfejfion,  the  latter  a  property  in  affion. 

VIII.  Gifts  then,  or  grants,  which  are  the  eighth  me- 
thod of  transferring  perfonal  property,  are  thus  to  be  dif- 
tinguifhed  from  each  other,  that  gifts  are  always  gratuitous, 
grants  are  upon  fome  confederation  or  equivalent ;  and  they 
may  be  divided,  with  regard  to  their  fubjedt-matter,  into 
gifts  or  grants  of  chattels  real,  and  gifts  or  grants  of  chattels 
perfonal.  Under  the  head  of  gifts  or  grants  of  chattels  real, 
may  be  included  all  leafes  for  years  of  land,  affignments, 
and  furrenders  of  thofe  leafes  ;  and  all  the  other  methods  of 
conveying  an  eftate  lefs  than  freehold,  which  were  confidered 
in  the  twentieth  chapter  of  the  prefent  book,  and  therefore 
need  not  be  here  again  repeated  :  though  thefe  very  feldom 
carry  the  outward  appearance  of  a  gift,  however  freely  be- 
ftowed;  being  ufually  exprefTed  to  be  made  in  consideration 
of  blood,  or  natural  affection,  or  of  five  or  ten  millings  no- 
minally paid  to  the  grantor  ;  and  in  cafe  of  leafes,  alway, 
referving  a  rent,  though  it  be  but  a  pepper  corn :  any  of  which 
confederations  will,  in  the  eye  of  the  law,  convert  the  gifts 
if  executed,  into  a  grant  ;  if  not  executed,  into  a  contract. 

Grants 
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Grants  or  gifts,  of  chattels  perfona/,  are  the  a£t  of  trans- 
ferring the  right  and  the  pofleflion  of  them ;  whereby  one 
man  renounces,  and  another  man  immediately  acquires,  all 
title  and  intereft  therein  :  which  may  be  done  either  in  writ- 
ing, or  by  word  of  mouth a,  attefted  by  fufficient  evidence, 
of  which  the  delivery  of  pofTeflion  is  the  ftrongeft  and  molt 
eflential.  But  this  conveyance,  when  merely  voluntary,  is 
fomewhat  fufpicious  •,  and  is  ufually  conftrued  to  be  fraudu- 
lent, if  creditors  or  others  become  fufferers  thereby.  And, 
particularly,  by  ftatute  3  Hen.  VII.  c.  4.  all  deeds  of  gift  of 
goods,  made  in  truft  to  the  ufe  of  the  donor,  (hall  be  void  : 
becaufe  otherwife  perfons  might  be  tempted  to  commit  trea- 
fon  or  felony,  without  danger  of  forfeiture  ;  and  the  credi- 
tors of  the  donor  might  alfo  be  defrauded  of  their  rights. 
And  by  ftatute  13  Eliz.  c.  5.  every  grant  or  gift  of  chattels, 
as  well  as  lands,  with  an  intent  to  defraud  creditors  or 
others  b,  (hall  be  void  as  againft  fuch  perfons  to  whom  fuch 
fraud  would  be  prejudicial ;  but,  as  againft  the  grantor  him- 
felf,  ihall  ftand  good  and  effectual ;  and  all  perfons  partakers 
in,  or  privy  to,  fuch  fraudulent  grants,  fhall  forfeit  the  whole 
value  of  the  goods,  one  moiety  to  the  king,  and  another 
moiety  to  the  party  grieved  ;  and  alfo  on  conviction  fhall 
fuffer  imprifonment  for  half  a  year. 

A  true  and  proper  gift  or  grant  is  always  accompanied 
with  delivery  of  pofleflion,  and  takes  effect  immediately  :  as 
if  A  gives  to  B  100/.,  or  a  flock  of  fheep,  and  puts  him  in 
pofleflion  of  them  dire£Uy,  it  is  then  a  gift  executed  in  the 
donee  •,  and  it  is  not  in  the  donor's  power  to  retract  it, 
though  he  did  it  without  any  consideration  or  recompencec: 
unlefs  it  be  prejudicial  to  creditors ;  or  the  donor  were  under 
any  legal  incapacity,  as  infancy,  coverture,  durefs,  or  the 
like  ;  or  if  he  were  drawn  in,  circumvented,  or  impofed  upon, 
by  falfe  pretences,  ebriety,  or  furprife.  But  if  the  gift  does 
not  take  effect,  by  delivery  of  immediate  pofleflion,  it  is  then 
not  properly  a  gift,  but  a  contract; ;  and  this  a  man  cannot 

4  Perk.  §  57.  b  See  3  Rep.  Sz.  *  Jenk.  109. 
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be  compelled  to  perform,  but  upon  good  and  fufficient  con- 
fideration ;  as  we  (hall  fee  under  our  next  divifion  ( i ). 

IX.  A  contract,  which  ufually  conveys  an  intereft  merely 
in  action,  is  thus  defined :  M  an  agreement  upon  fufficient 
'!  confideration,  to  do  or  not  to  do  a  particular  thing."  From 
which  definition  there  arife  three  points  to  be  contemplated 
in  all  contracts ;  I .  The  agreement ;  2.  The  confideration ;  and 
3.  The  thing  to  be  done  or  omitted,  or  the  different  species 
of  contracts. 

First  then  it  is  an  agreement,  a  mutual  bargain  or  con- 
vention ;  and  therefore  there  muft  at  leaft  be  two  contract- 
ing parties,  of  fufficient  ability  to  make  a  contract ;  as  where 
A  contracts  with  B  to  pay  him  100/.  and  thereby  transfers 
a  property  in  fuch  fum  to  B.  Which  property  is  however 
not  in  pofTeffion,  but  in  action  merely,  and  recoverable  by 
fuit  at  law  ;  wherefore  it  could  not  be  transferred  to  another 
perfon  by  the  ftrict  rules  of  the  antient  common  law  ;  for  no 
chofe  in  action  could  be  afligned  or  granted  overd,  becaufe 
it  was  thought  to  be  a  great  encouragement  to  litigioufnefs, 
if  a  man  were  allowed  to  make  over  to  a  ftranger  his  right 
of  going  to  law.  But  this  nicety  is  now  disregarded  :  though, 
in  compliance  with  the  antient  principle,  the  form  of  affign- 
ing  a  chofe  in  action  is  in  the  nature  of  a  declaration  of  truft, 
and  an  agreement  to  permit  the  aflignee  to  make  ufe  of  the 
name  of  the  affignor,  in  order  to  recover  the  pofTeffion.  And 
therefore,  when  in  common  acceptation  a  debt  or  bond  is  faid 
to  be  afligned  over,  it  muft  ft  111  be  fued  in  the  original  cre- 
ditor's name ;  the  perfon  to  whom  it  is  transferred  being 

d  Co.  Litt.  214. 

(1)  If  a  man  fells  goods  and  ftiil  continues  in  pofTeffion  as  vifible 
owner,  the  fale  is  fraudulent,  and  void  againft  creditors.  2  T.  R. 
596.  But  the  fale  or  mortgage  of  a  fhip  at  fea  is  valid,  if  the 
grand  bill  of  fale  be  delivered  to  the  vendee  or  mortgagee,  and  he 
take  pofTeffion  the  firft  opportunity  after  the  fhip  arrives  in  port. 
1  T.  R.  462. 

rather 
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rather  an  attorney  than  an  affignee.  But  the  king  is  an  ex- 
ception to  this  general  rule,  for  he  might  always  either  grant 
or  receive  a  chofe  in  action  by  aflignment e :  and  our  courts 
of  equity,  confidering  that  in  a  commercial  country  almofl  all 
perfonal  property  muft  neceflarily  lie  in  contract,  will  pro- 
tect the  aflignment  of  a  chofe  in  action,  as  much  as  the  law 
will  that  of  a  chofe  in  pofleflionf. 

This  contract  or  agreement  may  be  either  exprefs  or  im-  [  443  ] 
plied.  Exprefs  contracts  are  where  the  terms  of  the  agree- 
ment are  openly  uttered  and  avowed  at  the  time  of  the 
making,  as  to  deliver  an  ox,  or  ten  loads  of  timber,  or  to  pay 
a  dated  price  for  certain  goods.  Implied  are  fuch  as  reafon 
and  juftice  dictate,  and  which  therefore  the  law  prefumes 
that  every  man  undertakes  to  perform.  As,  if  I  employ  a 
perfon  to  do  any  bufinefs  for  me,  or  perform  any  work ;  the 
law  implies  that  I  undertook,  or  contracted,  to  pay  him  as 
much  as  his  labour  deferves.  If  I  take  up  wares  from  a 
tradefman,  without  any  agreement  of  price,  the  law  con- 
cludes that  I  contracted  to  pay  their  real  value.  And  there 
is  alfo  one  fpecies  of  implied  contracts,  which  runs  through 
and  is  annexed  to  all  other  contracts,  conditions,  and  cove- 
nants, viz.  that  if  I  fail  in  my  part  of  the  agreement,  I  fhall 
pay  the  other  party  fuch  damages  as  he  has  fuftained  by  fuch 
my  neglect  or  refufal.  In  fhort,  almoft  all  the  rights  of  per- 
fonal property  (when  not  in  actual  poffeffion)  do  in  great 
meafure  depend  upon  contracts,  of  one  kind  or  other,  or  at 
lealt  might  be  reduced  under  fome  of  them  :  which  indeed  is 
the  method  taken  by  the  civil  law ;  it  having  referred  the 
greateft  part  of  the  duties  and  rights,  which  it  treats  of,  to 
the  head  of  obligations  ex  contraEiu  and  quafi  ex  contraElu*. 

A  contract  may  alfo  be  either  executed^  as  if  A  agrees  to 
change  horfes  with  B,  and  they  do  it  immediately  ;  in  which 
cafe  the  pofleffion  and  the  right  are  transferred  together :  or  it 
may  be  executory^  as  if  they  agree  to  change  next  week  •,  here 

e  Dyer,  30.      Bro.  Abr.  tit.  chofe  in         f  3  P.  Wins.  199. 
action,  I  £3*  4,  e  J„j{t  3.  j^,  2. 
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the  right  only  vefts,  and  their  reciprocal  property  in  each 
other's  horfe  is  not  in  poffeffion  but  in  action  j  for  a  contract 
executed  (which  differs  nothing  from  a  grant)  conveys  a  chofe 
in  pojfejfion  ;  a  contract  executory  conveys  only  a  chofe  in  action. 

Having  thus  fhewn  the  general  nature  of  a  contract,  we 
are,  fecondly,  to  proceed  to  the  confederation  upon  which  it  is 
founded  ;  or  the  reafon  which  moves  the  contracting  party  to 
[  444  ]  enter  into  the  contract.  "  It  is  an  agreement,  upon  fufficient 
"  confederation."  The  civilians  hold,  that  in  all  contracts, 
either  exprefs  or  implied,  there  mull  be  fomething  given  in 
exchange,  fomething  that  is  mutual  or  reciprocal11.  This 
thing,  which  is  the  price  or  motive  of  the  contract,  we  call 
the  confideration:  and  it  muft  be  a  thing  lawful  in  itfelf,  or 
elfe  the  contract  is  void.  A  good  confideration,  we  have  be- 
fore feen  *,  is  that  of  blood  or  natural  affection  between  near 
relations ;  the  fatisfaction  accruing  from  which  the  law 
efteems  an  equivalent  for  whatever  benefit  may  move  from 
one  relation  to  another  J.  This  confideration  may  fometimes 
however  be  fet  afide,  and  the  contract  become  void,  when  it 
tends  in  its  confequences  to  defraud  creditors,  or  other  third 
perfons,  of  their  juft  rights.  But  a  contract  for  any  valuable 
confideration,  as  for  marriage,  for  money,  for  work  done,  or 
for  other  reciprocal  contracts,  can  never  be  impeached  at 
law  ;  and,  if  it  be  of  a  fufficient  adequate  value,  is  never  fet 
afide  in  equity  ;  for  the  perfon  contracted  with  has  then 
given  an  equivalent  to  recompenfe,  and  is  therefore  as  much 
an  owner,  or  a  creditor,  as  any  other  perfon. 

These  valuable  confiderations  are  divided  by  the  civilians k 
into  four  fpecies.  i.  Dot  ut  des :  as  when  I  give  money  or 
goods,  on  a  contract  that  I  fhall  be  repaid  money  or  goods 
for  them  again.  Of  this  kind  are  all  loans  of  money  upon 
bond,  or  promife  of  repayment ;  and  all  fales  of  goods,  in 
which  there  is  either  an  exprefs  contract  to  pay  fo  much 

h  In  omnibus  contraclibus,  ftme  noml-  '  pag.  297. 

natis,  frvc   innominatis,  permutatio    con-  i  5  Rep.  83. 

tinetur.     Gravin.  /.  2.  §  12.  k  Ff.  19.  5.  5. 
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for  them,  or  elfe  the  law  implies  a  contract  to  pay  fo  much 
as  they  are  worth.     2.  The  fecond  fpecies  is,  facto,  ut  fa- 
cias ;    as,  when  I  agree  with  a  man  to  do  his  work  for  him,  if 
he  will  do  mine  for  me  ;  or  if  two  perfons  agree  to  marry  to- 
gether ;  or  to  do  any  other  pofitive  a£ls  on  both  fides.     Or, 
it  may  be  to  forbear  on  one  fide  on  confideration  of  fomething 
done  on  the  other ;  as,  that  in  confideration  A,  the  tenant, 
will  repair  his  houfe,  B,  the  landlord,  will  not  fue  him  for 
wafte.     Or,  it  may  be  for  mutual  forbearance  on  both  fides  ; 
as,  that  in  confideration  that  A  will  not  trade  to  Lifbon,  B   [  44  c  ] 
will  not  trade  to  Marfeilles  j  fo  as  to  avoid  interfering  with 
each  other.     3.  The  third  fpecies  of  confideration  is,  facio,  ut 
des :  when  a  man  agrees  to  perform  any  thing  for  a  price, 
either  fpecifically  mentioned,  or  left  to  the  determination  of 
the  law  to  fet  a  value  to  it.     And  when  a  fervant  hires  him- 
felf  to  his  mailer  for  certain  wages  or  an  agreed  fum  of  mo- 
ney :    here  the  fervant  contracts  to  do  his  mailer's  fervice,  in 
order  to  earn  that  fpecific  fum.     Otherwife,  if  he  be  hired 
generally  ;   for  then  he  is  under  an  implied  contract  to  per- 
form this  fervice  for  what  it  fhall  be  reafonably  worth.  4  The 
fourth  fpecies  is,  do,  ut  facias :   which  is  the  direct  counter- 
part of  the  preceding.     As  when  I  agree  with  a  fervant  to 
give  him  fuch  wages  upon  his  performing  fuch  work  :  which, 
we  fee,  is  nothing  elfe  but  the  laft  fpecies  inverted :  for  fervus 
facit,  ut  herus  det,  and  herus  dat,  ut fervus  faciat. 

A  consideration  of  fome  fort  or  other  is  fo  abfolutely 
necefTary  to  the  forming  of  a  contract,  that  a  nudum  paclum, 
or  agreement  to  do  or  pay  any  thing  on  one  fide,  without  any 
compenfation  on  the  other,  is  totally  void  in  law  ;  and  a  man 
cannot  be  compelled  to  perform  it !  (2).  As  if  one  man  pro- 
1  Dr.  &  St.  d.  4.  c.  34. 

( 2)  See  a  very  learned  difiertation  upon  this  paflage,  and  the 
learned  Judge's  obfervation  and  reference  upon  a  nudum  padum 
in  the  preceding  page,  by  Mr.  Fonblanque  in  his  edition  of  the 
Treatife  of  Equity,  i  vol.  p.  326.  That  learned  gentleman  abun- 
dantly proves  that  a  confideration  was  not  necefTary  to  conftitute  a 
binding  contract  in  the  civil  law  ;  and  he  concludes,  that  "  from  a 

"  view 
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mifes  to  give  another  ioo/.,  here  there  is  nothing  contracted 
for  or  given  on  the  one  fide,  and  therefore  there  is  nothing 
binding  on  the  other.  And,  however,  a  man  may  or  may  not 
be  bound  to  perform  it,  in  honour  or  confcience,  which  the 
municipal  laws  do  not  take  upon  them  to  decide  ;  certainly 
thofe  municipal  laws  will  not  compel  the  execution  of  what  he 
had  no  vifible  inducement  to  engage  for :  and  therefore  our 
law  has  adopted  m  the  maxim  of  the  civil  law  n,  that  ex  nudo 
patio  non  oritur  actio.  But  any  degree  of  reciprocity  will  prevent 
the  pa£t  from  being  nude  :  nay,  even  if  the  thing  be  founded 
on  a  prior  moral  obligation,  (as  a  promife  to  pay  a  juft: 
debt,  though  barred  by  the  ftatute  of  limitations,)  it  is  no 
longer  nudum  paBum  (3).  And  as  this  rule  was  principally  efta- 

m  Bro.   Abr.  tit.  dette.  79.     Salk.  129.         n   Cod.  2.  3.  10.  &  5.  14.  1. 


"  view  of  the  different  modes  by  which  an  obligation  could  be 
"  created  by  the  civil  law,  it  appears  that,  without  any  confider- 
"  ation,  a  verbal  agreement  or  promife  might,  in  refpeft  of  cer- 
"  tain  prefcribed  folemnities,  acquire  a  binding  force  and  legal 
"  validity ;  and  further,  that  for  want  of  confideration,  a  writ- 
"  ten  acknowledgment  of  a  debt  might  be  avoided;  and  that 
"  though  a  confideration  was  alleged  in  writing,  it  might  be  de- 
"  nied.  If  then  it  be  afked,  what  was  a  nudum  paBum  by  the  civil 
"  law  ?  I  fhould  fubmit  that,  from  the  above  obfervations,  it  ap- 
"  pears  to  have  been  an  undertaking  to  give  or  to  do  fome  parti- 
"  cular  thing  or  aft,  which  neque  verbis  prafcriptis  folemnibus  vejlitum 
"Jit,  neque  faBo  aut  datione  reitranfiit  in  contraBum  innominatum.,, 

(3)  Where  a  man  is  under  a  moral  obligation  which  no  court 
of  law  or  equity  can  enforce,  and  promifes,  the  honefty  and  rec- 
titude of  the  thing  is  a  confideration.  As  if  a  man  promife  to 
pay  a  juft  debt,  the  recovery  of  which  is  barred  by  the  ftatute  of 
limitations  ;  or  if  a  man,  after  he  comes  of  age,  promife  to  pay  a 
meritorious  debt  contrafted  during  his  minority,  but  not  for  necef- 
faries ;  or  if  a  bankrupt,  in  affluent  circumftances  after  his  certi- 
ficate, promife  to  pay  the  whole  of  his  debts ;  or  if  a  man  promife 
to  perform  a  fecret  truft,  or  a  truft  void  for  want  of  writing  by  the 
ftatute  of  frauds. 

In  fuch  and  many  other  inftances,  though  the  promife  gives  a 
compulfory  remedy  where  there  was  none  before,  cither  in  law  or 

equity. 
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bliflied,  to  avoid  the  inconvenience  that  would  arife  from  fet- 

ting  up  mere  verbal  promifes,  for  which  no  good  reafon  could 

be  affigned  °,  it  therefore  does  not  hold  in  fome  cafes,  where  [  446  ~\ 

fuch  promife  is  authentically  proved  by  written  documents. 

For  if  a  man  enters  into  a  voluntary  bond,  or  gives  a  promif- 

fory  note,  he  fhall  not  be  allowed  to  aver  the  want  of  a  confi- 

deration  in  order  to  evade  the  payment :  for  every  bond  from 

the  folemnity  of  the  inftrument p,  and  every  note  from  the 

fubfcription  of  the  drawer q  (4),  carries  with  it  an  internal  evi- 

0  Plowd.  308,  309.  *  Ld.  Raym.  760. 

p  Hardr.  200.     1  Ch.  R.  157. 


equity,  yet  as  the  promife  is  only  to  do  what  an  honefl  man  ought 
to  do,  the  ties  of  confcience  upon  an  upright  man  are  a  fufficient 
confideration.  Ld.  Mansfieldy  1  Coivp.  290.  Thefe  are  the  words 
of  Lord  Mansfield,  but  perhaps  the  promife  would  only  be  obliga- 
tory in  the  three  firft  inftances. 

How  far  moral  obligation  is  a  legal  confideration,  fee  a  learned 
note  to  the  reports  by  Meffrs.  Bofanquet  and  Puller,  3  vol.  p.  249. 

But  if  a  bankrupt,  after  obtaining  his  certificate,  promife  to  pay 
a  prior  debt  when  he  is  able,  it  has  been  held  that  this  is  a  condi- 
tional promife,  and  that  the  plaintiff  mult  prove  the  defendant's 
ability  to  pay.     2  Hen.  Bl.  1 1 6. 

(4)  Mr.  Fonblanque,  in  his  difcuffion  of  the  fubjeft  of  confider- 
ation, referred  to  in  the  laft  note  but  one,  has  taken  notice  of  this 
inaccuracy  :  he  fays,  what  certainly  is  fully  eftablifhed,  "  that  the 
"  want  of  confideration  cannot  be  averred  by  the  maker  of  a  note, 
"  if  the  a£tion  be  brought  by  an  indorfee  ;  but  if  the  aftion  be 
"  brought  by  the  payee,  the  want  of  confideration  is  a  bar  to  the 
"  plaintiff's  recovering  upon  it."  1  Stra.  674.  Bull.  N.  P.  274. 
An  indorfee,  who  has  given  full  value  for  a  bill  of  exchange,  may 
maintain  an  a&ion  both  againft  him  who  drew  it,  and  who  accepted 
it,  without  any  confideration.  The  mod  important  authority 
refpe&ing  the  confideration  of  written  contra&s  is  the  cafe  of 
Rann  v.  Hughes  before  the  houfe  of  lords,  in  which  lord  chief 
baron  Skynner  delivered  the  unanimous  opinion  of  the  judges,  that 
an  adtniniftratrix  was  not  bound  by  a  written  promife  to  pay  the 
debt  of  her  inteftate  out  of  her  own  property.  See  it  reported  in 
7  T.  R.  350.     In  that  cafe,  the  chief  baron  advanced,  that  "  all 

"  contracts 
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dence  of  a  good  confideration.  Courts  of  juftice  will  there- 
fore fupport  them  both,  as  againft  the  contractor  himfelf  •,  but 
not  to  the  prejudice  of  creditors,  or  ftrangers  to  the  contract. 

We  are  next  to  confider,  thirdly  t  the  thing  agreed  to  be 
done  or  omitted.  "  A  contract  is  an  agreement,  upon  fuf- 
"  ficient  confideration,  to  do  or  not  to  do  a  particular  thing." 
The  moft  ufual  contracts,  whereby  the  right  of  chattels  per- 
fonal  may  be  acquired  in  the  laws  of  England,  are,  I .  That 
oifale  ox  exchange,  i.  That  of  bailment,  3.  That  of  hiring 
and  borrowing.     4.  That  of  debt. 

1 .  Sale,  or  exchange^  is  a  tranfmutation  of  property  from 
one  man  to  another,  in  confideration  of  fome  price  or  recom- 
pence  in  value  :  for  there  is  no  fale  without  a  recompence  : 
there  muft  be  quid  pro  quo r.  If  it  be  a  commutation  of  goods 
for  goods,  it  is  more  properly  an  exchange ;  but  if  it  be  a 
transferring  of  goods  for  money,  it  is  called  a  fale ;  which  is 
a  method  of  exchange  introduced  for  the  convenience  of 
mankind,  by  eftablifhing  an  univerfal  medium,  which  may  be 

r  Noy's  Max.  c.  42. 


"  contra&s  are  by  the  laws  of  England  diftinguifhed  into  agree- 

"  merits  by  fpecialty,  and  agreements  by  parol  ;  nor  is  there  any 

"  fuch  third  clafs  as  fome  of  the  counfel  have  endeavoured  to 

"  maintain,  as  contra&s  in  writing.     If  they  be  merely  written, 

"  and  not  fpecialties,  they  are  parol,  and  a  confideration  muft  be 

"  proved.     He  obferved  that  the  words  of  the  ftatute  of  frauds 

"  were  merely  negative,  and  that  executors  and  adminiftrators 

"  fhould  not  be  liable  out  of  their  own  eftates,  unlefs  the  agree- 

"  ment  upon  which  the  action  was  brought,  or  fome  memorandum 

"  thereof,  was  in  writing,  and  figned  by  the  party.  But  this  does 

"  not  prove  that  the  agreement  was  ftill  not  liable  to  be  tried  and 

"  judged  of  as  all  other  agreements  merely  in  writing  are  by  the 

"  common  law,  and  does  not  prove  the  converfe  of  the  propofition, 

"  that  when  in  writing  the  party  muft  be  at  all  events  liable." 

So  a  promife  to  pay  the  debt  of  another  in  writing  is  void, 

unlefs  a  legal  confideration  is  ilated  in  the  written  agreement. 

5  Eaft,  10. 

exchanged 
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exchanged  for  all  forts  of  other  property  ;  whereas  if  goods 
were  only  to  be  exchanged  for  goods,  by  way  of  barter,  it 
would  be  difficult  to  adjuft  the  refpeclive  values,  and  the 
carriage  would  be  intolerably  cumberfome.  All  civilized 
nations  adopted  therefore  very  early  the  ufe  of  money ;  for 
we  find  Abraham  giving  "  four  hundred  fhekels  of  filver, 
"  current  money  with  the  merchant,"  for  the  field  of  Mac- 
pelah  s ;  though  the  practice  of  exchange  ftill  fubfifts  among 
feveral  of  the  favage  nations.  But  with  regard  to  the  law  of 
fales  and  exchanges,  there  is  no  difference.  I  fhall  therefore  L  447  1 
treat  of  them  both  under  the  denomination  of  fales  only  ;  and 
fhall  confider  their  force  and  effedt,  in  the  firft  place  where 
the  vendor  hath  in  himfelf,  and  fecondly  where  he  hath  not 
the  property  of  the  thing  fold. 

Where  the  vendor  hath  in  himfelf  the  property  of  the 
goods  fold,  he  hath  the  liberty  of  difpofing  of  them  to  whom- 
ever he  pleafes,  at  any  time,  and  in  any  manner;  unlefs 
judgment  has  been  obtained  againft  him  for  a  debt  or  da- 
mages, and  the  writ  of  execution  is  actually  delivered  to  the 
fheriff.  For  then,  by  the  ftatute  of  frauds  ',  the  fale  fhall  be 
looked  upon  as  fraudulent,  and  the  property  of  the  goods  fhall 
be  bound  to  anfwer  the  debt,  from  the  time  of  delivering 
the  writ.  Formerly  it  was  bound  from  the  tejte,  or  ifluing 
of  the  writ v,  and  any  fubfequent  fale  was  fraudulent ;  but 
the  law  was  thus  altered  in  favour  of  purchafors,  though  it 
ftill  remains  the  fame  between  the  parties  ,•  and  therefore  if 
a  defendant  dies  after  the  awarding  and  before  the  delivery 
of  the  writ,  his  goods  are  bound  by  it  in  the  hands  of  his 
executors.  u  (5) 

s  Gen.  c.23.  v.16.  »  8  Rep.  171.     1  Mod.  188. 

1  29  Car.  II.  c.  3.  u  Comb.  33.    1*  Mod.  5.    7  Mod.  95. 


( 5 )  If  two  writs  are  delivered  to  the  fheriff  on  the  fame  day, 
he  is  bound  to  execute  the  firft  which  he  receives  ;  but  if  he  levies 
and  fells  under  the  fecond,  the  fale  to  a  vendee,  without  notice  of 
the  firft,  is  irrevocable,  and  the  fheriff  makes  himfelf  anfwerable  to 
both  parties.     1  Salk.  320.     1  T.  R.  729. 

10  If 
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If  a  man  agrees  with  another  for  goods  at  a  certain  price, 
he  may  not  carry  them  away  before  he  hath  paid  for  them : 
for  it  is  no  fale  without  payment,  unlefs  the  contrary  be 
exprefsly  agreed.  And  therefore,  if  the  vendor  fays,  the  price 
of  a  beaft  is  four  pounds,  and  the  vendee  fays  he  will  give 
four  pounds,  the  bargain  is  (truck ;  and  they  neither  of  them 
are  at  liberty  to  be  off,  provided  immediate  pofTeflion  be  ten- 
dered by  the  other  fide.  But  if  neither  the  money  be  paid, 
nor  the  goods  delivered,  nor  tender  made,  nor  any  fubfequent 
agreement  be  entered  into,  it  is  no  contract,  and  the  owner 
may  difpofe  of  the  goods  as  he  pleafes  u.  But  if  any  part  of 
the  price  is  paid  down,  if  it  be  but  a  penny,  or  any  portion 
of  the  goods  delivered  by  way  of  earne/i,  (which  the  civil 
law  calls  arrha,  and  interprets  to  be  "  emptionis-vendition'is 
£  448  ]  «  contraBae  argumentum  w,")  the  property  of  the  goods  is 
abfolutely  bound  by  it  \  and  the  vendee  may  recover  the  goods 
by  action,  as  well  as  the  vendor  may  the  price  of  them  x  (6). 
And  fuch  regard  does  the  law  pay  to  earneft  as  an  evidence  of 
a  contract,  that,  by  the  fame  ftatute,  29  Car.  II.  c.  3.,  no  con- 
tract for  the  fale  of  goods,  to  the  value  of  10/.  or  more,  mail 
be  valid,  unlefs  the  buyer  actually  receives  part  of  the  goods 
fold,  by  way  of  earneft  on  his  part ;   unlefs  he  gives  part  of 

u  Hob.  41.     Noy's  Max.  c.4Z.  *  Noy,  ibid. 

w  Inji.  3.  tit.  24. 


(6)  The  property  does  not  feem  to  be  abfolutely  bound  by  the 

earneft  ;  for  lord  Holt  has  laid  down  the  following  rules,  viz. 

"  That  notwithftanding  the  earneft,  the  money  muft  be  paid  upon 

"  fetching  away  the  goods,  becaufe  no  other  time  for  payment  is 

**  appointed ;  that  earneft  only  binds  the  bargain,  and  gives  the 

"  party  a  right  to  demand  ;  but  then  a  demand  without  the  pay- 

"  ment  of  the  money  is  void  ;  that  after  earneft  given  the  vendor 

"  cannot  fell  the  goods  to  another,  without  a  default  in  the  vendee  ; 

**  and  therefore  if  the  vendee  does  not  come  and  pay,  and  take  the 

"  goods,  the  vendor  ought  to  go  and  requeft  him  ;  and  then  if  he 

<{  does  not  come  and  pay,  and  take  away  the  goods  in  convenient 

"  time,  the  agreement  is  diflblved,  and  he  is  at  liberty  to  fell  them 

"  to  any  other  perfon."      1  Salh.  113. 

the 
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the  price  to  the  vendor  by  way  of  earneft  to  bind  the  bargain, 
or  in  part  of  payment ;  or  unlefs  fome  note  in  writing  be 
made  and  figned  by  the  party,  or  his  agent,  who  is  to  be 
charged  with  the  contract.  And  with  regard  to  goods  under 
the  value  of  10/.  no  contract  or  agreement  for  the  fale  of 
them  (hall  be  valid,  unlefs  the  goods  are  to  be  delivered  within 
one  year,  or  unlefs  the  contract  be  made  in  writing,  and  figned 
by  the  party,  or  his  agent,  who  is  to  be  charged  therewith  (7). 
Antiently,  among  all  the  northern  nations,  making  of  hands 
was  held  neceffary  to  bind  the  bargain  ;  a  cuftom  which  we 
ftill  retain  in  many  verbal  contracts.  A  fale  thus  made  was 
called  hatidfaky  "  venditio  per  mutuant  manuum  complexionem? ,•" 
till  in  procefs  of  time  the  fame  word  was  ufed  to  fignify  the 
price  or  earneft,  which  was  given  immediately  after  the 
fhaking  of  hands,  or  inftead  thereof. 

As  foon  as  the  bargain  is  ftruck,  the  property  of  the  goods 
is  transferred  to  the  vendee,  and  that  of  the  price  to  the  ven- 
dor; but  the  vendee  cannot  take  the  goods,  until  he  tenders 
the  price  agreed  on  z.  But  if  he  tenders  the  money  to  the 
vendor,  and  he  refufes  it,  the  vendee  may  feize  the  goods, 
or  have  an  action  againft  the  vendor  for  detaining  them.  And 
by  a  regular  fale,  without  delivery,  the  property  is  fo  ab- 
folutely  vefted  in  the  vendee,  that  if  A  fells  a  horfe  to  B 

y  Stiernhook  dtjure  Goth.  I.  %.c.$.  z  Hob.  41. 


(7)  It  feems  to  be  eftablifhed  that  contra&s  for  goods  which 
cannot  be  delivered  immediately  are  not  within  the  ftatute,  and 
are  binding  without  a  writing ;  as  an  agreement  to  take  a  car- 
riage when  it  is  built,  or  corn  when  it  is  threfhed,  and  the  like. 
\Burr.  2 10 1.  And  this  is  binding,  though  in  faft  the  carriage 
is  not  delivered  within  the  year  ;  but  if  the  original  agreement 
was,  that  it  mould  not  at  any  event  be  delivered  till  after  a  year, 
then  the  contract  will  not  be  valid  unlefs  it  is  reduced  into  writing. 
But  if  the  article  exifts  at  the  time  in  a  ftate  fit  for  delivery,  if  the 
agreement  is  for  more  than  10/.  it  mud  be  in  writing,  notwithftand- 
ing  the  delivery  is  to  be  poftponed  to  a  future  day.  Cooper  v. 
Elfion,  7  T.  R.  1 4. 

for 
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for  10/.  and  B  pays  him  earneft,  or  figns  a  note  in  writing 
of  the  bargain  ;  and  afterwards,  before  the  delivery  of  the 
horfe,  or  money  paid,  the  horfe  dies  in  the  vendor's  cuftody, 
(till  he  is  entitled  to  the  money,  becaufe,  by  the  contract, 
£  449  ]  the  property  was  in  the  vendee a.  Thus  may  property  in 
goods  be  transferred  by  fale,  where  the  vendor  hath  fuch 
property  in  himfelf. 

But  property  may  alfo  in  fome  cafes  be  transferred  by  fale, 
though  the  vendor  hath  ?Jone  at  all  in  the  goods  ;  for  it  is  ex- 
pedient that  the  buyer,  by  taking  proper  precautions,  may  at 
all  events  be  fecure  of  his  purchafe  ;  otherwife  all  commerce 
between  man  and  man  muft  foon  be  at  an  end.  And  there- 
fore the  general  rule  of  law  isb,  that  all  fales  and  contracts  of 
any  thing  vendible,  in  fairs  or  markets  overt,  (that  is,  open,) 
{hall  not  only  be  good  between  the  parties,  but  alfo  be  bind- 
ing on  all  thofe  that  have  any  right  or  property  therein.  And 
for  this  purpofe,  the  mirroir  informs  us c,  were  tolls  efla- 
blifhed  in  markets,  viz.  to  teftify  the  making  of  contracts  •,  for 
every  private  contrail  was  difcountenanced  by  law  :  infomuch 
that  our  Saxon  anceftors  prohibited  the  fale  of  any  thing 
above  the  value  of  twenty  pence,  unlefs  in  open  market,  and 
directed  every  bargain  and  fale  to  be  contracted  in  the  pre- 
fence  of  credible  witneffes  d.  Market  overt  in  the  country  is 
only  held  on  the  fpecial  days,  provided  for  particular  towns 
by  charter  or  prefcription ;  but  in  London  every  day,  except 
Sunday,  is  market  day  e.  The  market  place,  or  fpot  of  ground 
fet  apart  by  cuftom  for  the  fale  of  particular  goods,  is  alfo  in 
the  country  the  only  market  overt f ;  but  in  London  every 
fhop  in  which  goods  are  expofed  publicly  to  fale,  is  market 
overt,  for  fuch  things  only  as  the  owner  profeffes  to  trade  ins. 
But  if  my  goods  are  ftolen  from  me,  and  fold,  out  of  market 
overt,  my  property  is  not  altered,  and  I  may  take  them  where- 
ever  I  find  them.  And  it  is  exprefsly  provided  by  ftatute 
i  Jac.I.  c.  21.,  that  the  fale  of  any  goods  wrongfully  taken, 

a  Noy,  c.  41.  e  Cro.  Jac.  68. 

b  2  Inft.  713.  c  e.  I.  §  3.  f  Godb.  131. 

d  LL.  Ethel.  10. 12.  LL.  Fadg.  *  5  Rep.  83.     «2  Mod.  521. 

Wilk.  80. 

to 


Ch.  30.  of  Things.  449 

to  any  pawnbroker  in  London,  or  within  two  miles  thereof, 
ftiall  not  alter  the  property  :  for  this,  being  ufually  a  clan- 
deftine  trade,  is  therefore  made  an  exception  to  the  general 
rule.  And  even  in  market  overt,  if  the  goods  be  the  property 
of  the  king,  fuch  fale  (though  regular  in  all  other  refpedts) 
will  in  no  cafe  bind  him;  though  it  binds  infants, feme  coverts,  [  450  ] 
idiots,  and  lunatics,  and  men  beyond  fea  or  in  prifon:  or  if  the 
goods  be  fto-len  from  a  common  perfon,  and  then  taken  by  the 
king's  officer  from  the  felon,  and  fold  in  open  market ;  ftill,  if 
the  owner  has  ufed  due  diligence  in  profecuting  the  thief  to 
convi£lion,  he  lofes  not  his  property  in  the  goods  h  (8).  So 
likewife,  if  the  buyer  knoweth  the  property  not  to  be  in  the 
feller ;  or  there  be  any  other  fraud  in  the  tranfadtion  ;  if  he 
knoweth  the  feller  to  be  an  infant,  or  feme  covert  not  ufually 
trading  for  herfelf ;  if  the  fale  be  not  originally  and  wholly 
made  in  the  fair  or  market,  or  not  at  the  ufual  hours ; 
the  owner's  property  is  not  bound  thereby  '.  If  a  man  buys 
his  own  goods  in  a  fair  or  market,  the  contract  of  fale  {hall 
not  bind  him,  fo  that  he  fhall  render  the  price  :  unlefs  the 
property  had  been  previoufly  altered  by  a  former  fale  K  And 
notwithstanding  any  number  of  intervening  fales,  if  the 
original  vendor,  who  fold  without  having  the  property,  comes 
again  into  pofleffion  of  the  goods,  the  original  owner  may 
take  them,  when  found  in  his  hands  who  was  guilty  of 
the  firft  breach  of  juftice  l.  By  which  wife  regulations  the 
common  law  has  fecured  the  right  of  the  proprietor  in  per- 
fonal  chattels  from  being  devefted,  fo  far  as  was  confident 
with  that  other  neceflary  policy,  that  purchafers,  botiajide,  in 
a  fair,  open,  and  regular  manner,  fhall  not  be  afterwards  put 
to  difficulties  by  reafon  of  the  previous  knavery  of  the  feller. 

h  Bacon's  ufe  of  the  law,  158.  k  Perk.  §93. 

1  z  Inft.  713,714.  •  alnft.713. 


(8)  The  owner  of  good3  ftolen,  who  has  profecuted  the  thief 
to  conviction,  cannot  recover  the  value  of  his  goods  from  any  one 
who  has  purchafed  them  and  fold  them  again,  even  with  notice  of 
the  theft,  before  the  conviftion.     2  T.  R.  750. 

Vol.  II.  O  o  But 
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But  there  is  one  fpecies  of  perfonal  chattels,  in  which  the 
property  is  not  eafily  altered  by  fale,  without  the  exprefs  con- 
fent  of  the  owner,  and  thofe  are  horfes  m.  For  a  purchafer 
gains  no  property  in  a  horfe  that  has  been  ftolen,  unlefs  it 
be  bought  in  a  fair  or  market  overt,  according  to  the  direc- 
tions of  the  ftatutes  2  P.  &  M.  c.  7.  and  31  Eliz.  c.  12. 
By  which  it  is  enacted,  that  the  horfe  (hall  be  openly  expofed, 
in  the  time  of  fuch  fair  or  market,  for  one  whole  hour  toge- 
ther, between  ten  in  the  morning  and  fun-fet,  in  the  public 
place  ufed  for  fuch  fales,  and  not  in  any  private  yard  or  liable  ; 
and  afterwards  brought  by  both  the  vendor  and  vendee  to  the 
book-keeper  of  fuch  fair  or  market;  that  toll  be  paid,  if  any 
[  451  ]  be  due  ;  and  if  not,  one  penny  to  the  book-keeper,  who  mall 
enter  down  the  price,  colour,  and  marks  ol  the  horfe,  with  the 
names,  additions,  and  abode  of  the  vendee  and  vendor  ;  the 
latter  being  properly  attefted.  Nor  fhall  fuch  fale  take  away 
the  property  of  the  owner,  if  within  fix  months  after  the  horfe 
isftolen  he  puts  in  his  claim  before  fome  magiftrate,  where  the 
horfe  fhall  be  found  ;  and,  within  forty  days  more,  proves 
fuch  his  property  by  the  oath  of  two  witneffes,  and  tenders  to 
the  perfon  in  poffeffion  fuch  price  as  he  bona  fide^xd.  for  him 
in  market  overt.  But  in  cafe  any  one  of  the  points  before- 
mentioned  be  not  obferved,  fuch  fale  is  uttei^ly  void  ;  and  the 
owner  fhall  not  lofe  his  property,  but  at  any  diftanceof  time 
may  feize  or  bring  an  action  for  his  horfe,  wherever  he  hap- 
pens to  find  him. 

By  the  civil  law n  an  implied  warranty  was  annexed  to 
every  fale,  in  refpect  to  the  title  of  the  vendor  ;  and  fo  too, 
in  our  law,  a  purchafer  of  goods  and  chattels  may  have  a 
fatisfaclion  from  the  feller,  if  he  fells  them  as  his  own  and 
the  title  proves  deficient,  without  any  exprefs  warranty  for 
that  purnofe  °.  But  with  regard  to  the  goodnefs  of  the  wares 
fo  purchafed,  the  vendor  is  not  bound  to  anfwer :  unlefs  he 
exprefsly  warrants  them  to  be  found  and  good  p,  or  unlefs  he 
knew  them  to  be  otherv/ife  and  hath  ufed  any  art  to  difguife 


m   4  Inft.  719. 

•  Cro.  Jac  474. 

i  Roll,  Abr.  90. 

■  F/.21.  a.  1. 

>  F.  N.  B.  94. 

them, 
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them  q,  or  unlefs  they  turn  out  to  be  different  from  what  he 
reprefented  them  to  the  buyer.  (9) 

2.  Bailment,  from  the  French  bailler,  to  deliver,  is  a 
delivery  of  goods  in  truft,  upon  a  contract  expreffed  or 
implied,  that  the  trult  fiiall  be  faithfully  executed  on  the  part 
of  the  bailee.  As  if  cloth  be  delivered,  or  (in  our  legal 
dialect)  bailed,  to  a  taylor  to  make  a  fuit  of  cloaths,  he  has 
it  upon  an  implied  contract  to  render  it  again  when  made, 
and  that  in  a  workmanly  manner  r.  If  money  or  goods  be 
delivered  to  a  common  carrier,   to  convey  from  Oxford  to 

<J  %  Roll.  Rep.  5.  r  1  Vern.  268. 


(9)  The  following  diflin&ions  feem  peculiarly  referable  to  the 
fale  of  horfes.  If  the  purchafer  gives  what  is  called  a  found  price, 
that  is,  fuch  as  from  the  appearance  and  nature  of  the  horfe  would 
be  a  fair  and  full  price  for  it,  if  it  were  in  fact  free  from  blemifh 
and  vice,  and  he  afterwards  difcovers  it  to  be  unfound  or  vicious, 
and  returns  it  in  a  reafonable  time,  he  may  recover  back  the  price 
he  has  paid  in  an  action  againfl  the  feller  for  fo  much  money  had  and 
received  to  his  ufe,  provided  he  can  prove  the  feller  knew  of  the 
unfoundnefs  or  vice  at  the  time  of  the  fale  ;  for  the  concealment  of 
fuch  a  material  circumflance  is  a  fraud,  which  vacates  the  contract. 
But  if  a  horfe  is  fold,  with  an  exprefs  warranty  by  the  feller  that 
it  is  found  and  free  from  vice,  the  buyer  may  maintain  an  action 
upon  this  warranty  or  fpecial  contract  without  returning  the  horfe 
to  the  feller,  or  without  even  giving  him  notice  of  the  unfoundnefs 
or  vicioufnefs  of  the  horfe  ;  yet  it  will  raife  a  prejudice  againfl; 
the  buyer's  evidence,  if  he  does  not  give  notice  within  a  rea- 
fonable time  that  he  had  reafon  to  be  diffatisfied  with  his  bargain. 
H.Bl.ij. 

The  warranty  cannot  be  tried  in  a  general  action  of  aflnmpfit  to 
recover  back  the  price  of  the  horfe.  Coivp.Sig.  In  a  warranty 
it  is  not  neceffary  to  fliew  that  the  feller  knew  of  the  horfe's  imper- 
fections at  the  time  of  the  fale. 

In  fales  of  horfes  it  has  been  confidered,  that,  without  a  war- 
ranty of  foundnefs  by  the  feller,  or  fraud  on  his  part,  the  buyer 
mull  ftand  to  all  loffes  arifing  from  latent  defects ;  the  fame  was 
held  in  the  fale  of  hops.     2  Eq/l,  314. 

O  o  2  London, 
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London,  he  is  under  a  contract  in  law  to  pay,  or  carry  them, 
to  the  perfon  appointed s.  If  a  horfe,  or  other  goods,  be 
delivered  to  an  inkeeper  or  his  fervants,  he  is  bound  to  keep 
£  45  2  ]  them  fafely,  and  reftore  them  when  his  gueft  leaves  the  houfe1. 
If  a  man  takes  in  a  horfe,  or  other  cattle,  to  graze  and  departure 
in  his  grounds,  which  the  law  calls  agijlmenty  he  takes  them  upon 
an  implied  contract  to  return  them  on  demand  to  the  owner  u. 
If  a  pawnbroker  receives  plate  or  jewels  as  a  pledge,  or  fecu- 
rity,  for  the  repayment  of  money  lent  thereon  at  a  day  certain, 
he  has  them  upon  an  exprefs  contract  or  condition  to  reftore 
them,  if  the  pledgor  performs  his  part  by  redeeming  them  in 
due  time  w:  for  the  due  execution  of  which  contract  many 
ufeful  regulations  are  made  by  ftatute  30  Geo.  II.  c.  24.  (10) 
And  fo  if  a  landlord  diftrains  goods  for  rent,  or  a  parifh  officer 
for  taxes,  thefe  for  a  time  are  only  a  pledge  in  the  hands  of 
the  diftrainors,  and  they  are  bound  by  an  implied  contract  in 
law  to  reftore  them  on  payment  of  the  debt,  duty,  and  expences, 
before  the  time  of  fale  •,  or,  when  fold,  to  render  back  the  over- 
plus. If  a  friend  delivers  any  thing  to  his  friend  to  keep  for 
him,  the  receiver  is  bound  to  reftore  it  on  demand ;  and  it 
was  formerly  held  that  in  the  mean  time  he  was  anfwerable 
for  any  damage  or  lofs  it  might  fuftain,  whether  by  accident 
or  otherwife  x ;  unlefs  he  exprefsly  undertook y  to  keep  it  only 
with  the  fame  care  as  his  own  goods,  and  then  he  fhould  not 
be  anfwerable  for  theft  or  other  accidents.  But  now  the  law 
feems  to  be  fettled2,  that  fuch  a  general  bailment  will  not 
charge  the  bailee  with  any  lofs,  unlefs  it  happens  by  grofs  ne- 
glect, which  is  an  evidence  of  fraud  :  but,  if  he  undertakes  fpe- 
cially  to  keep  the  goods  fafely  and  fecurely,  he  is  bound  to  take 
the  fame  care  of  them,  as  a  prudent  man  would  take  of  his  own a . 

s  1 2  Mod.  482.  a  By  the  laws  of  Sweden  the  depo- 

c  Cro.  liliz.  622.  fitary  or  bailee  of  goods  is  not  bound  to 

u  Cro.  Car.  271.  reftitution,  in  cafe  of  accident  by  fire  or 

w  Cro.  Jac.  245.     Yelv.  178.  theft:   provided  his  own  goods  perifhcd 

x   Co.  Litt.  89.  in  the  fame   manner;  "  jura  enim  nof- 

y  4  Rep.  84.  "  tra"   fays  Stiernhook,  "  dolum  prae- 

z  Lord  Raym.  909.      12  Mod.  487.  "  fumunt,  ft    una    non  pereant."       (Dc 

"  jure  Sueon.  I.  2.  c.  5.) 

( 10)   And  further  regulated  by  the  ftatute  29  Geo.  III.  c.  57. 

In 
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In  all  thefe  inftances  there  is  a  fpecial  qualified  property 
transferred  from  the  bailor  to  the  bailee,  together  with  the 
poffeffion.  It  is  not  anabfolute  property,  becaufe  of  his  con-  L  453  3 
tra£t  for  restitution  ;  the  bailor  having  ftill  left  in  him  the 
right  to  a  chofe  in  action,  grounded  upon  fuch  contract.  And, 
on  account  of  this  qualified  property  of  the  bailee,  he  may 
(as  well  as  the  bailor)  maintain  an  a£tion  againft  fuch  as  in- 
jure or  take  away  thefe  chattels.  The  taylor,  the  carrier,  the 
innkeeper,  the  agilting  farmer,  the  pawnbroker,  the  dillreinor, 
and  the  general  bailee,  may  all  of  them  vindicate,  in  their 
own  right,  this  their  poffefTory  intereft,  againft  any  ftranger 
or  third  perfon  b.  For,  being  refponfible  to  the  bailor,  or  if 
the  goods  are  loft  or  damaged  by  his  wilful  default  or  grofs 
negligence,  or  if  he  do  not  deliver  up  the  chattels  on  lawful 
demand,  it  is  therefore  reafonable  that  he  fhould  have  a  right 
of  action  againft  all  other  perfons  who  may  have  purloined 
or  injured  them  ;  that  he  may  always  be  ready  to  anfwer  the 
call  of  the  bailor  (11). 

L  13  Rep.69. 


(11)  The  learned  Judge  has  claffed  indifcriminately  together  a 
number  of  bailments,  which  are  very  diffimilar  in  their  nature  and 
legal  confequences.  This  fubjedt  forms  a  very  important  branch 
of  the  law  of  England.  In  order  to  acquire  a  knowledge  of  the 
numerous  and  nice  diftin&ions  which  the  law  of  bailments  compre- 
hend, it  is  neceflary  that  the  ftudent  fhould  perufe  with  attention 
lord  Holt's  judgment  in  the  report  of  Coggs  v.  Bernard,  in  Lord 
Raym.  909.  ;  and  afterwards  Sir  William  Jones's  EJfay  on  the  Law 
of  Bailments,  where  thefe  diftindtions  are  examined  and  difcuffed, 
as  I  conceive,  with  not  lefs  learning  and  ingenuity  than  found 
judgment  and  juft  conclufions. 

Sir  William  Jones  has  reduced  the  law  of  bailments  as  it  were  to 
a  fcale,  by  which  he  limits  the  degree  of  negleft  which  every  bailee 
is  anfwerable  for. 

He  divides  neglect  into  three  kinds,  which  he  thus  defines  : 

"  Ordinary  neglect  is  the  omiffion  of  that  care,  which  every  man 
"  of  common  prudence,  and  capable  of  governing  a  family,  takes 
"  of  his  own  concerns. 

O  o  3  «  Grofs 
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3.  Hiring  and  borrowing  are  alio  contracts  by  which  a 
qualified  property  may  be  transferred  to  the  hirer  or  bor- 


"  Grofs  neglect  is  the  want  of  that  care,  which  every  man  of 
"  common  fenfe,  how  inattentive  foever,  takes  of  his  own  property. 

"  Slight  neglect  is  the  omiffion  of  that  diligence,  which  very 
"  circumfpect  and  thoughtful  perfons  ufe  in  fecuring  their  own 
"  goods  and  chattels." 

A  carrier  is  liable  even  without  any  degree  of  neglect ;  for  from 
principles  of  public  policy  he  is  anfwerable  if  he  is  robbed  of  the 
goods  :  and  for  every  other  lofs,  which  does  not  happen  by  the  act 
of  God,  (that  is,  without  human  agency,)  or  by  the  king's  ene- 
mies.    See  3  vol.  p.  165.  n.  7. 

An  innkeeper,  for  the  fame  reafons,  is  alfo  liable  for  a  theft  or 
robbery  of  his  gueft's  goods  committed  in  his  houfe.  See  1  vol. 
p.  430.  n.  11. 

But  the  agifting  farmer,  the  taylor,  and  the  pawnee,  are  anfwer- 
able only  for  ordinary  neglect ;  fo  if  a  horfe  be  fent  to  agift,  and  it 
be  flolen,  the  owner  cannot  recover  the  value  from  the  farmer  as 
from  a  carrier  and  innkeeper,  unlefs  he  was  flolen  by  the  negligence 
of  the  farmer,  as  by  leaving  the  gate  of  the  field  open  ;  or  unlefs 
the  farmer  exprefely  has  undertaken  to  be  anfwerable  for  fuch  a 
lofs.      Laiv  of  Ba'ilm.  92. 

A  friendly  depository  is  refponfible  only  for  grofs  neglect  ;  and 
not  even  for  that,  if  his  character  his  known  to  the  depofitor,  and 
he  takes  no  better  care  of  his  own  goods,  and  they  alfo  at  the  fame 
time  are  fpoiled  or  deflroyed.      lb.  12c. 

"Wherever  a  debt  accrues  to  the  bailee  from  the  bailor,  in  con- 
fequence  of  the  bailment,  as  where  a  horfe  is  delivered  to  an  inn- 
keeper to  take  care  of,  or  to  a  farmer  to  agift,  or  to  a  farrier  to  fhoe  ; 
or  where  cloth  is  given  to  a  taylor  to  make  into  a  coat,  or  to  a  dyer 
to  dye  ;  or  corn  to  a  miller  to  grind  :  in  all  fuch  cafes  the  bailee 
has,  wha^is  called,  a  Ken  upon  the  thing  bailled  ;  that  is,  he  may 
detain  it  till  the  debt  incurred  by  the  bailment  is  difcharged  by  the 
bailor. 

But  he  has  only  a  lien  upon  the  article  bailed  for  the  debt,  which 
accrues  upon  the  lait  bailment  of  it,  and  he  cannot  retain  it  till  the 
hailor  has  paid  him  a  demand  which  arofe  upon  former  bailments, 
where  he  reflored  the  thing  bailed  without  availing  himfelf  of  his 
lien.     4  Burr.  2214. 

But 
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rower  :  in  which  there  is  only  this  difference,  that  hiring  is 
always  for  a  price,  or  flipend,  or  additional  recompenfe  •,  bor- 
rowing is  merely  gratuitous.  But  the  law  in  both  cafes  is 
the  fame  (12).  They  are  both  contracts,  whereby  the  pof- 
feflion  and  a  tranfient  property  is  transferred  for  a  particular 


But  if  a  perfon  gives  notice  to  his  employer  that  he  will  not  take 
in  goods  without  having  a  lien  upon  them  for  his  general  balance, 
and  goods  are  fent  after  fuch  notice,  then  the  bailee  can  retain  the 
bailments  until  he  is  paid  all  that  is  due  to  him.  And  it  is  lawful 
for  perfons  in  particular  trades,  as  dyers,  bleachers,  &c.  to  join  in 
fuch  a  refolution  ;  and  their  cuitomers,  who  have  had  notice  of  it, 
will  be  bound  by  it.      6  T.  R.  14.      Kirkman  v.  Shawcrofs. 

Any  perfon  may  be  a  pawnee  ;  that  is,  may  take  a  pledge  or 
pawn  as  a  fecurity  for  money  lent,  provided  he  takes  no  more  than 
legal  intereil,  29  Geo.  TIL  c.  57.  f.  23.  But  if  plate,  or  any  chat- 
tel, is  given  to  one  perfon  for  life,  and  after  his  death  to  another, 
if  he  who  has  the  life -intereil  pawns  the  article  for  a  valuable  con- 
ii deration,  the  pawnbroker  or  pawnee  has  no  lien  upon  it  againil 
the  perfon  who  is  entitled  to  the  intereil  in  remainder,  although 
the  fettlement  was  concealed  from  the  pawnee,  and  he  was  impofed 
upon  by  the  perfon  who  pawned  the  article.     2  T.  R.  376. 

Where  a  perfon  purchafes  an  eflate  in  land  without  paying  for 
it,  he  is  a  trullee  for  the  feller,  and  the  purchafe  money  is  a  lien 
upon  the  land,  even  if  the  feller  gives  a  receipt  for  it,  and  takes  a 
fecurity  as  a  note  or  bond  for  the  money  unpaid,  unlefs  the  pur- 
chafer  can  (hew  the  vendor  agreed  to  rely  on  that  fecurity  alone, 
and  to  difcharge  the  land.      Scho.  &  Lef.  132. 

An  attorney  has  a  lien  for  his  coils  out  of  a  fuin  awarded  to  be 
paid  by  a  defendant  to  the  attorney's  client,  and  the  court  will 
compel  the  defendant  to  pay  the  plaintiff's  attorney  his  colls  by  an 
order  of  the  court.      1  Eajl.  465. 

An  innkeeper  has  a  lien  upon  the  horfes  and  goods  of  his  guefts 
delivered  to  him.      Salk.  387. 

(12)  The  learned  Commentator  has  here  followed  lord  Holt, 
who  has  treated  a  commodatttm  and  a  locatio  without  diilinftion. 
Lord  Raym.  916.  But  this  feems  to  be  properly  corredled  by  Sir 
W.  Jones,  85. ;  who  concludes,  that  the  hirer  of  a  thing  is  anfwer- 
able  only  for  ordinary  negleci  ;  but  that  a  gratuitous  borrower  is 
refponfible  even  for  flight  negligence,     lb.  120. 
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time  or  ufe,  on  condition  to  reftore  the  goods  fo  hired  or 
borrowed,  as  foon  as  the  time  is  expired  or  ufe  performed  j 
together  with  the  price  or  ftipend  (in  cafe  of  hiring)  either 
exprefsly  agreed  on  by  the  parties,  or  left  to  be  implied  by 
law  according  to  the  value  of  the  fervice.  By  this  mutual 
contract,  the  hirer  or  borrower  gains  a  temporary  property 
in  the  thing  hired,  accompanied  with  an  implied  condition 
to  ufe  it  with  moderation,  and  not  to  abufe  it ;  and  the  owner 
or  lender  retains  a  reverfionary  intereft  in  the  fame,  and  ac- 
quires a  new  property  in  the  price  or  reward.  Thus  if  a 
man  hires  or  borrows  a  horfe  for  a  month,  he  has  the  pof- 
feffion  and  a  qualified  property  therein  during  that  period  ; 
on  the  expiration  of  which  his  qualified  property  determines* 
and  the  owner  becomes  (in  cafe  of  hiring)  entitled  alfo  to 
the  price  for  which  the  horfe  was  hired  c. 

[  454  ]  There  is  one  fpecies  of  this  price  or  reward,  the  moft 
ufual  of  any,  but  concerning  which  many  good  and  learned 
men  have  in  former  times  very  much  perplexed  themfelves 
and  other  people,  by  raifing  doubts  about  its  legality  /'/;  foro 
confcientiae.  That  is,  when  money  is  lent  on  a  contradt  to 
receive  not  only  the  principal  fum  again,  but  alfo  an  increafe 
by  way  of  compenfation  for  the  ufe ;  which  generally  is  called 
intereji  by  thofe  who  think  it  lawful,  and  ufury  by  thofe  who 
do  not  fo.  For  the  enemies  to  intereft  in  general  make  no 
diftinclion  between  that  and  ufury,  holding  any  increafe  of 
money  to  be  indefenfibly  ufurious.  And  this  they  ground 
as  well  on  the  prohibition  of  it  by  the  law  of  Mofes  among 
the  Jews,  as  alfo  upon  what  is  faid  to  be  laid  down  by  Ari- 
ftotle  d,  that  money  is  naturally  barren,  and  to  make  it  breed 
money  is  prepofterous,  and  a  perverfion  of  the  end  of  it'sin- 
ftitution,  which  was  only  to  ferve  the  purpofes  of  exchange 
and  not  of  increafe.  Hence  the  fchool  divines  have  branded 
the  practice  of  taking  intereft,  as  being  contrary  to  the  di- 
vine law  both  natural  and  revealed  ;  and  the  canon  law  e  has 


Yelv.  172.     Cro.  Jac.  236.  been  fufpefted  to  be  fpurious. 

Pol'tU  1. 1.  0  10.    This  paflage  hath         e  Decretal.  1. 5.  tit.  19. 
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profcribed  the  taking  any,  the  leaft,  increafe  for  the  loan  of 
money  as  a  mortal  fin. 

But,  in  anfwer  to  this,  it  hath  been  obferved,  that  the 
Mofaical  precept  was  clearly  a  political,  and  not  a  moral  pre- 
cept. It  only  prohibited  the  Jews  from  taking  ufury  from 
their  brethren  the  Jews  ;  but  in  exprefs  words  permitted 
them  to  take  it  of  a  ftranger f :  which  proves  that  the  taking 
of  moderate  ufury,  or  a  reward  for  the  ufe,  for  fo  the  word 
fignifies,  is  not  malum  in  fe  ;  fince  it  was  allowed  where  any 
but  an  Ifraelite  was  concerned.  And  as  to  the  reafon  fup- 
pofed  to  be  given  by  Ariflotle,  and  deduced  from  the  natu- 
ral barrennefs  of  money,  the  fame  may  with  equal  force  be 
alleged  of  houfes,  which  never  breed  houfes  -,  and  twenty  other 
things,  which  nobody  doubts  it  is  lawful  to  make  profit  of,  by 
letting  them  to  hire.  And  though  money  was  originally  ufed 
only  for  the  purpofes  of  exchange,  yet  the  laws  of  any  (late 
may  be  well  juftified  in  permitting  it  to  be  turned  to  the  pur- 
pofes of  profit,  if  the  convenience  of  fociety  (the  great  end  r  4rr  7 
for  which  money  was  invented)  fhall  require  it.  And  that  the 
allowance  of  moderate  intereft  tends  greatly  to  the  benefit  of 
the  public,  efpecially  in  a  trading  country,  will  appear  from 
that  generally  acknowledged  principle,  that  commerce  cannot 
fubfift  without  mutual  and  extenfive  credit.  Unlefs  money 
therefore  can  be  borrowed,  trade  cannot  be  carried  on  ;  and 
if  no  premium  were  allowed  for  the  hire  of  money,  few  per- 
fons  would  care  to  lend  it ;  or  at  leaft  the  eafe  of  borrowing 
at  a  fhort  warning  (which  is  the  life  of  commerce)  would  be 
entirely  at  an  end.  Thus,  in  the  dark  ages  of  monkifh  fu- 
perftition  and  civil  tyranny,  when  intereft  was  laid  under  a 
total  interdict,  commerce  was  alfo  at  it's  loweft  ebb,  and  fell 
entirely  into  the  hands  of  the  Jews  and  Lombards  :  but  when 
men's  minds  began  to  be  more  enlarged,  when  true  religion 
and  real  liberty  revived,  commerce  grew  again  into  credit : 
and  again  introduced  with  itfelf  it's  infeparable  companion, 
the  doctrine  of  loans  upon  intereft.     And,  as  to  any  fcruples 

f  JDeut.  axiii.  %o, 
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of  conference,  fince  all  other  conveniences  of  life  may  either 
be  bought  or  hired,  but  money  can  only  be  hired,  there  feems 
to  be  no  greater  oppreffion  in  taking  a  recompenfe  or  price 
for  the  hire  of  this,  than  of  any  other  convenience.  To 
demand  an  exorbitant  price  is  equally  contrary  to  con- 
fcience,  for  the  loan  of  a  horfe,  or  the  loan  of  a  fum  of 
money  :  but  a  reafonable  equivalent  for  the  temporary  incon- 
venience, which  the  owner  may  feel  by  the  want  of  it,  and  for 
the  hazard  of  his  lofing  it  entirely,  is  not  more  immoral  in 
one  cafe  than  it  is  in  the  other.  Indeed  the  abfolute  prohi- 
bition of  lending  upon  any,  even  moderate  intereft,  intro- 
duces the  very  inconvenience  which  it  feems  meant  to  re- 
medy. The  neceffity  of  individuals  will  make  borrowing 
unavoidable.  Without  fome  profit  allowed  by  law,  there 
will  be  but  few  lenders  •,  and  thofe  principally  bad  men,  who 
will  break  through  the  law,  and  take  a  profit ;  and  then  will 
endeavour  to  indemnify  themfelves  from  the  danger  of  the 
penalty,  by  making  that  profit  exorbitant.  A  capital  dif- 
[456  ~\  tindYion  muft  therefore  be  made  between  a  moderate  and  exor- 
bitant profit;  to  the  former  of  which  we  ufually  give  the  name 
of  intereft,  to  the  latter  the  truly  odious  appellation  of  ufury  : 
the  former  is  neceflary  in  every  civil  ftate,  if  it  were  but  to  ex- 
clude the  latter,  which  ought  never  to  be  tolerated  in  any  well- 
regulated  fociety.  For,  as  the  whole  of  this  matter  is  well  fum- 
med  up  by  Grotius  g,  "  if  the  compenfation  allowed  by  law 
*f  does  not  exceed  the  proportion  of  the  hazard  run,  or  the 
"  want  felt,  by  the  loan,  it's  allowance  is  neither  repugnant 
"  to  the  revealed  nor  the  natural  law  :  but  if  it  exceeds  thofe 
"  bounds,  it  is  then  oppreffive  ufury  j  and  though  the  munici- 
"  pal  laws  may  give  it  impunity,  they  can  never  make  it  jult." 

We  fee  that  the  exorbitance  or  moderation  of  intereft,  for 
money  lent,  depends  upon  two  circumftances  ;  the  inconveni- 
ence of  parting  with  it  for  the  prelent,  and  the  hazard  of  lofing 
it  entirely.  The  inconvenience  to  individual  lenders  can 
never  be  eftimatcd  by  laws  ;  the  rate  therefore  of  general  in- 
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tereft  muft  depend  upon  the  ufual  or  general  inconvenience. 
This  refults  entirely  from  the  quantity  of  fpecie  or  current 
money  in  the  kingdom  ;  for  the  more  fpecie  there  is  circu- 
lating in  any  nation,  the  greater  fuperfluity  there  will  be,  be- 
yond what  is  neceffary  to  carry  on  the  bufinefs  of  exchange 
and  the  common  concerns  of  life.  In  every  nation  or  public 
community,  there  is  a  certain  quantity  of  money  thus  necef- 
fary; which  a  perfon  well  fkilled  in  political  arithmetic  might 
perhaps  calculate  as  exactly,  as  a  private  banker  can  the  de- 
mand for  running  cafh  in  his  own  fhop  :  all  above  this  ne- 
ceffary quantity  may  be  fpared,  or  lent,  without  much  incon- 
venience to  the  refpe£tive  lenders  ;  and  the  greater  this  na- 
tional fuperfluity  is,  the  more  numerous  will  be  the  lenders, 
and  the  lower  ought  the  rate  of  the  national  intereft  to  be  ; 
but  where  there  is  not  enough  circulating  cafh,  or  barely 
enough,  to  anfwer  the  ordinary  ufes  of  the  public,  intereft 
will  be  proportionably  high  :  for  lenders  will  be  but  few,  as 
few  can  iubmit  to  the  inconvenience  of  lending. 

So  alfo  the  hazard  of  an  entire  lofs  has  it's  weight  in  the  [  457  ] 
regulation  of  intereft :  hence  the  better  the  fecurity,  the  lower 
will  the  intereft  be  ;  the  rate  of  intereft  being  generally  in  a 
compound  ratio,  formed  out  of  the  inconvenience,  and  the 
hazard.  And  as,  if  there  were  no  inconvenience,  there  fhould 
be  no  intereft  but  what  is  equivalent  to  the  hazard,  fo,  if  there 
were  no  hazard  there  ought  to  be  no  intereft,  fave  only  what 
arifes  from  the  mere  inconvenience  of  lending.  Thus,  if  the 
quantity  of  fpecie  in  a  nation  be  fuch,  that  the  general  incon- 
venience of  lending  for  a  year  is  computed  to  amount  to  three 
per  cent. :  a  man  that  has  money  by  him  will  perhaps  lend  it 
upon  a  good  perfonal  fecurity  at  Jive  per  cent.,  allowing  two 
for  the  hazard  run ;  he  will  lend  it  upon  landed  fecurity  or 
mortgage  at  four  per  cent.,  the  hazard  being  proportionably 
lefs  ;  but  he  will  lend  it  to  the  ftate,  on  the  maintenance  of 
which  all  his  property  depends,  at  three  per  cent.,  the  hazard 
being  none  at  all. 

But  fometimes  the  hazard  may  be  greater,  than  the  rate 
of  intereft  allowed  by  law  will  compenfotc.    And  this  gives 
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rife  to  the  practice  of,   i.  Bottomry,  or  refpondentia.     2.  Po- 
licies of  infurance.     3.  Annuities  upon  lives. 

And  firft,  bottomry  (which  originally  arofe  from  permit- 
ting the  mailer  of  a  fhip,  in  a  foreign  country,  to  hypothe- 
cate the  (hip  in  order  to  raife  money  to  refit)  is  in  the  na- 
ture of  a  mortgage  of  a  fhip  ;  when  the  owner  takes  up  money 
to  enable  him  to  carry  on  his  voyage,  and  pledges  the  keel  or 
bottom  of  the  (hip  {partem  pro  toto)  as  a  fecurity  for  the  repay- 
ment. In  which  cafe  it  is  underftood,  that  if  the  fhip  be 
loft,  the  lender  lofes  alfo  his  whole  money  •,  but,  if  it  returns 
in  fafety,  then  he  fhall  receive  back  his  principal,  and  alfo 
the  premium  or  intereft  agreed  upon,  however  it  may  exceed 
the  legal  rate  of  intereft.  And  this  is  allowed  to  be  a  valid 
contract  in  all  trading  nations,  for  the  benefit  of  commerce, 
and  by  reafon  of  the  extraordinary  hazard  run  by  the  lender  h. 
[458  1  And  in  this  cafe  the  fhip  and  tackle,  if  brought  home,  are 
anfwerable  (as  well  as  the  perfon  of  the  borrower)  for  the 
money  lent.  But  if  the  loan  is  not  upon  the  veflel,  but  upon 
the  goods  and  merchandize,  which  muft  neceflarily  be  fold 
or  exchanged  in  the  courfe  of  the  voyage,  then  only  the  bor- 
rower, perfonally,  is  bound  to  anfwer  the  contract  ;  who 
therefore  in  this  cafe  is  faid  to  take  up  money  at  refpondentia. 
Thefe  terms  are  alfo  applied  to  contracts  for  the  repayment 
of  money  borrowed,  not  on  the  fhip  and  goods  only,  but  on 
the  mere  hazard  of  the  voyage  itfelf  j  when  a  man  lends  a 
merchant  1000/.  to  be  employed  in  a  beneficial  trade,  with 
condition  to  be  repaid  with  extraordinary  intereft,  in  cafe  fuch 
a  voyage  be  fafely  performed  ' :  which  kind  of  agreement  is 
fometimes  Cd\\e&  foenus  nauticum,  and  fometimes  nfura  mart' 
tuna  J.  But  as  this  gave  an  opening  for  ufurious  and  gaming 
contracts,  efpecially  upon  long  voyages,  it  was  enacted  by  the 
ftatute  19  Geo.  II.  c.  37.  that  all  monies  lent  on  bottomry 
or  at  refpondentia^  on  veflels  bound  to  or  from  the  Eaft  Indies, 
fhall  be  exprefsly  lent  only  upon  the  fhip  or  upon  the  mer- 

h  Moll,  dejur.  mar.  361.     Malyne,      jur.  privat.  I.  3.1.-.  16. 
Itx  mercat.  b.i.  c.  31.     Bacon's  efTays,  '  I  Sid.  27. 

c.41.  Cro.  Jac.208.     Bynkeirti.  quaefl.  3  Molloy,  ibid,     Malyne,  ibid. 
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chandize ;  that  the  lender  {hall  have  the  benefit  of  falvage  k ; 
and  that  if  the  borrower  hath  not  an  intereft  in  the  fhip,  or 
in  the  effects  on  board,  equal  to  the  value  of  the  fum  borrowed, 
he  {hall  be  refponfible  to  the  lender  for  fo  much  of  the  prin- 
cipal as  hath  not  been  laid  out,  with  legal  intereft  and  all  other 
charges,  though  the  fhip  and  merchandize  be  totally  loft.  (13) 

Secondly,  a  policy  of  infurance  is  a  contract  between  A 
and  B,  that  upon  A's  paying  a  premium  equivalent  to  the 
hazard  run,  B  will  indemnify  or  infure  him  againft  a  par- 
ticular event.  This  is  founded  upon  one  of  the  fame  prin- 
ciples as  the  doctrine  of  intereft  upon  loans,  that  of  hazard  ; 
but  not  that  of  inconvenience.  For  if  I  infure  a  fhip  to  the 
Levant,  and  back  again,  at  jive  per  cent. ,-  here  I  calculate  the 
chance  that  fhe  performs  her  voyage  to  be  twenty  to  one 
againft  her  being  loft:  and,  if  (he  be  loft,  I  lofe  100/.  and 

k  See  Vol.  I.  page  294. 


(13)  It  is  an  eftablifhed  rule,  that  no  contract  is  within  the  ftatute 
of  ufury,  although  more  than  five  per  cent,  is  to  be  paid  upon  money 
advanced,  if  the  principal  is  actually  put  in  hazard,  and  may  be  to- 
tally loft  to  the  lender.  4.T.  R.  353.  The  general  nature  of  a  re- 
fpondentia  bond  is  this,  the  borrower  binds  himfelf  in  a  large  penal 
fum,  upon  condition  that  the  obligation  fhall  be  void,  if  he  pay  the 
lender  the  fum  borrowed  and  fo  much  a  month  from  the  date  of  the 
bond  till  the  fhip  arrives  at  a  certain  port,  or  if  the  fhip  be  loft  or  cap- 
tured in  the  courfe  of  the  voyage.  The  refpondentia  intereft  is  fre- 
quently at  the  rate  of  forty  or  fifty  per  cent,  or  in  proportion  to  the 
rifle  and  profit  of  the  voyage  ;  for  the  refpondentia  lender  may  be 
confidered  as  a  material  partner  in  the  lofs  and  gain  of  the  adventure ; 
and  therefore  he  may  infure  his  intereft  in  the  fuccefs  of  the  voy- 
age, but  it  muft  be  exprefsly  fpecified  in  the  policy  to  be  refponden- 
tia intereft,  3  Burr.  1 391  ;  unlefs  there  is  a  particular  ufage  to 
the  contrary,  Pari.  Inf.  11.  A  lender  upon  refpondentia  is  not 
obliged  to  pay  falvage  or  average  lofTes,  but  he  is  entitled  to  re- 
ceive the  whole  fum  advanced,  provided  the  fhip  and  cargo  ar- 
rive at  the  port  of  deftination  ;  nor  will  he  lofe  the  benefit  of  the 
bond,  if  an  accident  happens  by  the  default  of  the  borrower  or  the 
captain  of  the  fhip.     lb.  421. 
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get  5/.  Now  this  is  much  the  fame  as  if  I  lend  the  merchant, 
whofe  whole  fortunes  are  embarked  in  this  vefiel,  100/.  at 
C  459]  t^le  rate  °^  e'ight per  cent.  F°r  by  a  l°an  I  mould  be  imme- 
diately out  of  pofTeflion  of  my  money,  the  inconvenience  of 
which  we  have  fuppofed  equal  to  three  per  cent. :  if  therefore 
I  had  actually  lent  him  100/.,  I  mufl  have  added  3/.  on  the 
fcore  of  inconvenience,  to  the  5/.  allowed  for  the  hazard, 
which  together  would  have  made  8/.  But,  as  upon  an  infur- 
ance,  I  am  never  out  of  pofieffion  of  my  money  till  the  lofs 
actually  happens,  nothing  is  therein  allowed  upon  the  prin- 
ciple of  inconvenience,  but  all  upon  the  principle  of  hazard. 
Thus,  too,  in  a  loan,  if  the  chance  of  repayment  depends  up- 
on the  borrower's  life,  it  is  frequent  (befides  the  ufual  rate  of 
intereft)  for  the  borrower  to  have  his  life  infured  till  the  time 
of  repayment ;  for  which  he  is  loaded  with  an  additional  pre- 
mium, fuited  to  his  age  and  conftitution.  Thus,  if  Sempro- 
nius  has  only  an  annuity  for  his  life,  and  would  borrow  100/. 
of  Titius  for  a  year  ;  the  inconvenience  and  general  hazard 
of  this  loan,  we  have  feen,  are  equivalent  to  5/.,  which  is 
therefore  the  legal  intereft  ;  but  there  is  alfo  a  fpecial  hazard 
in  this  cafe  ;  for,  if  Sempronius  dies  within  the  year,  Titius 
mufl  lofe  the  whole  of  his  100/.  Suppofe  this  chance  to  be 
as  one  to  ten  :  it  will  follow  that  the  extraordinary  hazard  is 
worth  10/.  more,  and  therefore  that  the  reafonable  rate  of  in- 
tereft in  this  cafe  would  be  fifteen  per  cent.  But  this  the  law,  to 
avoid  abufes,  will  not  permit  to  be  taken  ;  Sempronius  there- 
fore gives  Titius  the  lender  only  5/.,  the  legal  intereft  ;  but 
applies  to  Gaius  an  infurer,  and  gives  him  the  other  10/.  to 
indemnify  Titius  againft  the  extraordinary  hazard.  And  in 
this  manner  may  any  extraordinary  or  particular  hazard  be 
provided  againft,  which  the  eftablifhed  rate  of  intereft  will 
not  reach  ;  that  being  calculated  by  the  ftate  to  anfwer  only 
the  ordinary  and  general  hazard,  together  with  the  lender's 
inconvenience  in  parting  with  his  fpecie  for  the  time  (14). 

( 14)  Infurance  is  in  effect  nothing  more  than  a  wager,  for  the 
underwriter,  who  infures  at  Jive  per  cent.y  receives  five  pounds  to 
return  one  hundred  upon  the  contingency  of  a  certain  event  ;  and 

7  k 
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But,  in  order  to  prevent  thefe  infurances  from  being  turned 

into  a  mifchievous  kind  of  gaming,  it  is  enacted  by  ftatute 

14  Geo.  III.  c.  48.,  that  no  infurance    fhall    be   made  on 

lives,  or  on  any  other  event,  wherein  the  party  infurcd  hath 

no  intereft  ;  that  in  all  policies  the  name  of  fuch  interefted 

party  fhall  be  inferted  ;  and  nothing  more  (hall  be  recovered  [  460  ] 

thereon  than  the  amount  of  the  intereft  of  the  infured. 

This  does  not  however  extend  to  marine  infurances, 
which  were  provided  for  by  a  prior  lav/  of  their  own.  The 
learning  relating  to  thefe  infurances  hath  of  late  years  been 
greatly  improved  by  a  feries  of  judicial  decifions  •,  which 
have  now  eftablifhed  the  law  in  fuch  a  variety  of  cafes,  that 
(if  well  and  judicioufly  collected)  they  would  form  a  very 
complete  title  in  a  code  of  commercial  jurifprudence  :  but, 
being  founded  on  equitable  principles,  which  chiefly  refult 
from  the  fpecial  circumftances  of  the  cafe,  it  is  not  eafy  to 
reduce  them  to  any  general  heads  in  mere  elementary  infti- 
tutes.  Thus  much  however  may  be  faid  ;  that  being  con- 
it  is  precifely  the  fame  in  its  confequences  as  if  he  had  betted  a 
wager  of  95/.  to  five,  or  nineteen  to  one,  that  the  fhip  arrives 
fafe,  or  that  a  certain  event  does  not  happen.  So  where  a  life  is 
infured  for  a  year  at  ten  per  cent.  ;  that  is,  where  ten  pounds  are 
received  to  pay  one  hundred  if  a  certain  perfon  dies  within  a  year  ; 
this  infurance  is  in  effect  precifely  the  fame  as  a  wager  of  nine  to 
one,  that  the  perfon  whofe  life  is  infured  lives  a  year.  It  is  not 
furprifing  then  that  infurance  fhould  have  become  fo  prevalent 
and  pernicious  a  mode  of  gaming,  that  the  legislature  was  obliged 
to  reprefs  it,  and  to  confine  it  within  thofe  limits  within  which  it 
is  beneficial  or  abfolutely  neceffary  to  the  fecurity  of  commerce. 
The  writers  of  mercantile  law,  with  that  natural  partiality  which 
authors  feel  for  their  fubje&s,  have  amufed  themfelves  by  endea- 
vouring to  difcover  what  country  could  firft  claim  the  honour  of 
the  invention  of  infurance.  But  it  is  a  contract  far  too  fimple,  and 
too  obvious  to  the  underftandings  of  mankind,  however  unculti- 
vated, to  be  dignified  by  the  name  of  invention.  Yet  it's  progrefs 
and  refinements  would  be  a  neceffary  confequence  of  the  extenfion 
of  commerce,  and  the  gradual  improvement  in  the  fcience  of 
law. 

tra&s. 
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tracts,  the  very  effence  of  which  confifts  in  obferving  the 
pureft  good  faith  and  integrity,  they  are  vacated  by  any  the 
leaft  fhadow  of  fraud  or  undue  concealment  ;  and  on  the 
other  hand,  being  much  for  the  benefit  and  extenfion  of 
trade,  by  diftributing  the  lofs  or  gain  among  a  number  of 
adventurers,  they  are  greatly  encouraged  and  protected 
both  by  common  law  and  acts  of  parliament  (15).  But  as  a 
practice  had  obtained  of  infuring  large  fums  without  having 
any  property  on  board,  which  were  called  infurances,  in- 
terejl  or  no  intere/ly  and  alfo  of  infuring  the  fame  goods  fe- 
veral  times  over  ;  both  of  which  were  a  fpecies  of  gaming 
without  any  advantage  to  commerce,  and  were  denominated 
•wagering  policies :  it  is  therefore  enacted  by  the  flat. 
19  Geo.  II.  c.  37.,  that  all  infurances,  intereft  or  no  intereft, 
or  without  farther  proof  of  intereft  than  the  policy  itfelf,  or 
by  way  of  gaming  or  wagering,  or  without  benefit  of  fal- 
vage  to  the  infurer,  (all  of  which  had  the  fame  pernicious 
tendency,)  fhall  be  totally  null  and  void,  except  upon  pri- 
vateers, or  upon  fhips  or  merchandize  from  the  Spanifh  and 
Portuguefe  dominions,  for  reafons  fufficiently  obvious  ;  and 
that  no  re-affurance  fhall  be  lawful,  except  the.  former  in- 
furer fhall  be  infolvent,  a  bankrupt,  or  dead :  and  laftly, 
that,  in  the  Eaft  India  trade,  the  lender  of  money  on  bot- 
tomry, or  at  refpondentia,  fhall  alone  have  a  right  to  be  in- 
fured  for  the  money  lent,  and  the  borrower  fhall  (in  cafe  of 
[461  ]  a  lofs)  recover  no  more  upon  any  infurance  than  the  furplus 
of  his  property,  above  the  value  of  his  bottomry,  or  refpon- 
dentia  bond.  (16) 

( 15)  The  contract  of  infurance  is  founded  upon  the  pureft  prin- 
ciples of  morality  and  abftraft  juftice.  Hence  it  is  neceffary  that 
the  contracting  parties  mould  have  perfectly  equal  knowledge  or 
ignorance  of  every  material  circumftance  refpedting  the  thing  in- 
fured.  If  on  either  fide  there  is  any  mifreprefentation  or  allegatio 
falji,  or  concealment  or  fupprejjio  veri,  which  would  in  any  degree 

affect  the  premium,  or  the  terms  of  the  engagement,  the  contract 
is  fraudulent  and  abfolutely  void.  See  various  inftances  in  Park's 
Inf.  c.  x. 

(16)  This  ftatute  does  not  extend  to  foreign  fhips,  upon  which, 
as  before  the  ftatute,  there  may  ftill  be  infurances,  intereft  or  no  in- 

terejl. 
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Thirdly,  the  practice  of  purchafing  annuities  for  lives  at 
a  certain  price  or  premium,  inftead  of  advancing  the  fame 

terejl.  Thefe  were  not  included  in  the  act,  on  account  of  the 
difficulty  of  bringing  witneffes  from  abroad  to  prove  the  intereft. 
Doug.  302.  But  where  there  is  an  intereft  on  board,  the  owner  by 
a  valued  policy,  in  which  the  value  of  the  goods  is  agreed  upon 
and  fixed  between  the  parties,  may  infure  far  beyond  the  extent  of 
the  real  value.  For  the  excefs  of  the  infurance  is  held  not  to  be 
within  the  ftatute,  unlefs  it  fhould  appear  that  the  intereft  is  fo 
fmall  as  to  be  a  mere  evafion  of  the  act,  and  a  pretence  for  gaming. 
In  an  open  policy,  where  no  value  is  fixed,  the  prime  coft  of  the 
goods  muft  be  proved.      2  Burr.  1170. 

A  re-affurance  is  the  contract  which  an  infurer,  who  wifhes  to 
be  indemnified  againft  the  rifle  he  has  taken  upon  himfelf,  makes 
with  another  perfon,  by  giving  him  a  premium  to  re-afiure  to  him 
the  fame  event,  which  he  himfelf  has  infured.  Re-affurances  are 
prohibited  by  the  ftatute  19  Geo.  II.  c.  37.  both  upon  foreign  and 
Englifh  (hips,  unlefs  the  affurer  is  infolvent,  a  bankrupt,  or  dead; 
in  which  cafes  he,  his  affignee,  or  perfonal  reprefentative,  may 
make  a  re-affurance,  which  muft  be  exprefsly  mentioned  as  a  re- 
affurance  in  the  policy.  2  T.  R.  161.  The  object  of  prohibiting 
re-affurance,  was  to  prevent  idle  gaming  fpeculations,  by  perfons 
endeavouring  to  obtain  a  high  premium  for  infurance,  and  then  to 
fecure  themfelves  by  getting  the  fame  rifle  infured  at  a  lower  rate. 
The  learned  judge  feems  to  have  miftaken  a  double  infurance  for 
a  re-affarance  ;  a  double  infurance  is  where  the  owner  infures  his 
goods  twice  or  feveral  times  over,  with  different  underwriters, 
which  he  may  lawfully  do.  By  which  means  he  increafes  his  fecu- 
rity,  and  though  he  cannot  recover  more  than  a  fingle  fatisfac- 
tion  for  his  lofs,  yet  he  may  bring  his  a&ion  againft  any  one  of 
the  underwriters,  and  compel  him  to  pay  the  whole  extent  of  the 
intereft  infured.  And  this  underwriter  may  afterwards  recover 
from  each  of  the  reft  a  rateable  fatisfaftion  or  apportionment  of 
the  fum  which  he  has  been  obliged  to  pay  to  the  allured.  Pari, 
Inf.  280. 

Infurance  is  merely  a  contract  of  indemnification  againft  lofs, 
and  cannot  be  made  a  mode  of  gaining  a  prize,  where  no  lofs  has 
been  fuftained. 

A  perfon  to  whom  Mr.  Pitt  was  indebted  infured  his  life  to  the 
amount  of  his  debt ;  after  Mr.  Pitt's  death,  he  was  paid  by  his 
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fum  on  an  ordinary  loan,  arifes  ufually  from  the  inability  oi 
the  borrower  to  give  the  lender  a  permanent  fecurity  for  the 
return  of  the  money  borrowed,  at  any  one  period  of  time. 
He  therefore  ftipulates  (in  effe£t)  to  repay  annually,  during 
his  life,fome  part  of  the  money  borrowed ;  together  with  legal 
intereft  for  fo  much  of  the  principal  as  annually  remains  un- 
paid, and  an  additional  compenfation  for  the  extraordinary 
hazard  run, of  lofing  that  principal  entirely  by  the  contingency 
of  the  borrower's  death :  all  which  confiderations,  being  cal- 
culated and  blended  together,  will  conflitute  the  juft  propor- 
tion or  quantum  of  the  annuity  which  ought  to  be  granted. 
The  real  value  of  that  contingency  mull  depend  on  the  age, 
conflitution,  fituation,  and  conduct  of  the  borrower ;  and 
therefore  the  price  of  fuch  annuities  cannot,  without  the 
utmoft  difficulty,  be  reduced  to  any  general  rules.  So  that 
if,  by  the  terms  of  the  contract,  the  lender's  principal  is  bond 
fide  (and  not  colourably  !)  put  in  jeopardy,  no  inequality  of 
price  will  make  it  an  ufurious  bargain  ;  though,  under  fome 
circumftances  of  impofition,  it  may  be  relieved  againft  in 
equity.  To  throw  however  fome  check  upon  improvident 
tranfa£tions  of  this  kind,  which  are  ufually  carried  on  with 
great  privacy,  the  ftatute  17  Geo.  III.  c.  26.  has  directed, 
that  upon  the  fale  of  any  life  annuity  of  more  than  the  value 
of  ten  pounds  per  annum  (unlefs  on  a  fufficient  pledge  of 
lands  in  fee-fimple  (17)  or  (lock  in  the  public  funds)  the  true 
confideration,  which  {hall  be  in  money  only,  (hall  be  fet  forth 
and  defcribed  in  the  fecurity  itfelf  (18);  and  a  memorial  of  the 

1  Carth.  67. 


executors,  and  in  an  action  againft  the  infurers,  the  court  of  king's 
bench  held  that  he  could  not  recover,  and  that  no  aftion  can  be 
brought  for  indemnity,  where,  upon  the  whole  event,  no  damage 
has  been  fuftained.     9  Eaft,  72. 

(17)  In  fee-fimple  or  fee -tail,  in  poffeffion,  of  an  annual  value 
equal  to  the  annuity. 

(18)  The  confideration  may  either  be  in  money  or  notes,  if 
they  are  paid  when  they  become  due,  but  they  muft  be  particularly 
fpecified  in  the  memorial.    3  T.  R.  298.  6  T.  R.  690.    Bank  note9 
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date  of  the  fecurity,  of  the  names  of  the  parties,  ceftuy  que 
trujls,  cejltiy  que  vies,  and  witnefies,  and  of  the  confideration 
money,  fhall  within  twenty  days  after  its  execution  be  en- 
rolled in  the  court  of  chancery  ;  elfe  the  fecurity  fhall  be  null 
and  void :  and,  in  cafe  of  collufive  practices  refpedling  the 
confideration,  the  court,  in  which  any  action  is  brought  or  £  462  ] 
judgment  obtained  upon  fuch  collufive  fecurity,  may  order 
the  fame  to  be  cancelled,  and  the  judgment  (if  any)  to  be 
vacated :  and  alfo  all  contracts  for  the  purchafe  of  annuities 
from  infants  fhall  remain  utterly  void,  and  be  incapable 
of  confirmation  after  fuch  infants  arrive  to  the  age  of  ma- 
turity. But  to  return  to  the  doctrine  of  common  intereft 
on  loans  : 

Upon  the  two  principles  of  inconvenience  and  ha- 
zard, compared  together,  different  nations  have,  at  dif- 
ferent times,  eftablifhed  different  rates  of  intereft.  The 
Romans  at  one  time  allowed  centefimae,  one  per  cent,  monthly, 
or  twelve  per  cent,  per  annum,  to  be  taken  for  common 
loans ;    but    Juftinian m    reduced    it    to    trientes,    or    one 

m  Cod.  4.   32.   26.     Nov.    33,  34>       terms,  and  of  tha  divifion  of  the  Ro- 

35- A  lhort   explication  of   thefe       man  ax,  will  be  ufeful  to  the  ftudent, 

not 

are  confidered  in  this  cafe  as  money.  lb.  554.  But  the  dates  and 
times  of  payment  of  country  bank-notes  mull  be  dated  in  the 
memorial.  1  Bof.  208.  The  grant  of  the  annuity  will  be  void  if 
the  confideration  is  partly  money,  and  partly  a  debt  for  the  fale 
of  goods  ;  for  one  great  abufe  intended  to  be  corrected  by  the 
ftatute  was  a  pretended  advance  of  money  by  a  fraudulent  fale  of 
goods.     1  T.  R.  732. 

A  debt  for  money  lent,  or  advanced  for  the  ufe  of  the  grantor, 
is  a  fufficient  confideration  for  the  grant  of  an  annuity.  7  T.  i^.55 1. 
Annuities  granted  without  a  pecuniary  confideration,  as  in  con- 
fideration of  the  grantee's  refigning  his  bufinefs  in  favour  of  the 
grantor,  are  excepted  in  the  ftatute,  and  need  not  be  regiftered. 
4  T.  R.  790.  The  deed  muft  exprefs  by  whom  the  confideration 
was  paid,  or  it  will  be  abfolutely  void.  7  T.  R.  390.  If  there  be 
a  claufe  of  redemption  in  the  deed,  it  muft  be  inferted  alfo  in  the 
memorial.     7  T.  R.  205- 
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third  of  the  as  or  centefimae^  that  is,  four  per  cent.  :  but 
allowed  higher  intereft  to  be  taken  of  merchants,  be- 
caufe  there  the  hazard  was  greater.  So  too  Grotius  in- 
[  463  ]  forms  us  n,  that  in  Holland  the  rate  of  intereft  was  then  eight 
per  cent,  in  common  loans,  but  twelve  to  merchants.  And 
lord  Bacon  was  defirous  of  introducing  a  fimilar  policy  in 
England0:  but  our  law  eftablifhes  one  ftandard  for  all  alike, 

not  only  for  underftanding  the  civilians,      perpetually   refer  to   this  diftribution. 
but  alfo  the  more  clafllcal  writers,  who       Thus  Horace,  ad  Pi/ones,  325. 
Romanl  pueri  longis  rationibus  aflem 
Difcunt  in  partes  centum  diducere.      Dkat 
Fillus  Albini,fi  de  quincunce  rernota  eft 
Unc'u,  quid fuperet  P  poterat  dixiffe,  triens;  eu, 
Rem  poteris  fervare  tuam  !   redit  uncia,  quid  jit  t 
Semis.  ■ 

It  is  therefore  to  be  obferved,  that  in  according  to  the  relation  they  bore  to 
calculating  the  rate  of  intereft,  the  Ro-  this  centefimal  ufury,  or  ufurac  affes : 
mans  divided  the  principal  fum  into  an  for  the  feveral  multiples  of  the  unciae, 
hundred  parts,  one  of  which  they  al-  or  duodecimal  parts  of  the  as,  were 
lowed  to  be  taken  monthly;  and  this,  known  by  different  names  according 
which  was  the  higheft  rate  of  intereft  to  their  different  combinations;  fex- 
permitted,  they  called  ufurac  eentejimae,  tans,  quadrans,  triens,  quincunx,  femis, 
amounting  yearly  to  twelve  per  cent,  feptunx,  les  dodrans,  dextans,  deunx, 
Now  as  the  as,  or  Roman  pound,  was  containing  reflectively  2,  3,  4,  5,  6,  7, 
commonly  ufed  to  exprefs  any  integral  8,  9,  ic,  11,  unciae,  or  duodecimal  parts 
fum,  and  was  divifible  into  twelve  parts  of  an  as.  [Ff.  28.  J.  50.  §  2.  Gravin. 
or  unciae,  therefore  thefe  twelve  monthly  orig.  jur.  civ.  1.  2.  §  47.]  This  being 
payments  or  unciae  were  held  to  amount  premifed,  the  following  table  will 
annually  to  one  pound,  or  as  ufurarius  ;  clearly  exhibit  at  once  the  fubdivifions 
and  fo  the  ufurae  affes  were  fynonymous  of  the  as,  and  the  denominations  of  the 
to  the  ufurae  centefimae.  And  all  lower  rate  of  intereft. 
rates    of    intereft    were    denominated 

Usurae.  Partes  Assis.  per  Annum. 


Affes,  Jive    centefimae 
Deunces— 


integer • 


Dextances,  vel  decunces 

Dodrantes   >  — 

Beffes 

Septunces  -••  — 

Semijfes  — 

Quincunces  — — — 

Trientes  —— 


Quadrantes  >  ~— 

Stxtances   — — — 

Unciae    -< 

De  jur.  b.   y  p.  2.  12.  22. 


* 

TV 


12  per   cent. 
II 

IO 

9 
S 

7 
6 

5 

4 
3 
2 

I 
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where  the  pledge  of  fecurity  itfelf  is  not  put  in  jeopardy  j  left, 
under  the  general  pretence  of  vague  and  indeterminate  ha- 
zards, a  door  fliould  be  opened  to  fraud  and  ufury :  leaving 
fpecific  hazards  to  be  provided  againft  by  fpecific  infurances, 
by  annuities  for  lives,  or  by  loans  upon  refpondentia,  or  bot- 
tomry.    But  as  to  the  rate  of  legal  intereft,  it  has  varied  and 
decreafed  for  two  hundred  years  paft,  according  as  the  quan- 
tity of  fpecie  in  the  kingdom  has  increafed  by  acceflions  of 
trade,  the  introduction  of  paper  credit,  and  other  circum- 
ftances.     The  ftatute  37  Hen.VIII.  c.  9.  confined  intereft  to 
ten  per  cent.,  and  fo  did  the  ftatute  13  Eliz.  c.  8.     But  as, 
through  the  encouragements  given  in  her  reign  to  commerce, 
the  nation  grew  more  wealthy,  fo  under  her  fucceffor  the 
ftatute  21  Jac.  I.  c.  17.  reduced  it  to  eight  per  cent.;  as  did 
the  ftatute  12  Car.  II.  c.  13.  to  fix:  and  laftly  by  the  ftatute 
12  Ann.  ft.  2.  c.  16.  it  was  brought  down  to  five  per  cent. 
yearly,  which  is  now  the  extremity  of  legal  intereft  that  can 
be  taken  (19).     But  yet,  if  a  contract  which  carries  intereft 
be  made  in  a  foreign  country,  our  courts  will  direct  the  pay- 
ment of  intereft  according  to  the  law  of  that  country    in 
which  the  contract  was  made  p.      Thus    Irifli,  American,  fj  464  ] 
Turkifh,    and  Indian  intereft,    have  been  allowed   in    our 
courts  to  the  amount  of  even  twelve  per  cent. :  for  the  mo- 
deration or  exorbitance  of  intereft  depends  upon  local  cir- 

p   1  Equ.  Caf.  Abr.  289.     I  P.  Wtns.  395. 


(19)  This  ftatute  not  only  makes  the  lender  liable  to  a  penalty 
of  treble  the  amount  of  the  fum  lent,  but  it  declares  all  ufurious 
bonds,  contracts,  and  afhirances,  abfolutely  void.  If  therefore  a 
bill  of  exchange,  or  note,  is  given  in  confequence  of  an  ufurious 
contract,  it  is  abfolutely  void  in  the  hands  of  an  innocent  perfon, 
who  has  taken  it  in  the  regular  and  fair  courfe  of  bufinefs,  without 
any  notice  of  the  ufury  ;  and  evidence  of  the  ufury  will  be  a  good 
defence,  in  an  action  brought  upon  fuch  a  bill  or  note,  againft  the 
drawer,  acceptor,  or  any  indorfer.  This  is  a  very  hard  cafe  ;  and 
the  law  is  the  fame  if  a  bill  or  note  be  given  for  a  gaming  debt,  or 
for  money  lent  to  game  with.  Doug.  708.  See  further  upon  ufury 
in  the  4th  vol.  p.  156. 

P  p  3  cumftances  , 
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cumftances ;  and  the  refufal  to  enforce  fuch  contracts  would 
put  a  flop  to  all  foreign  trade  (20).  And,  by  ftatute 
14  Geo.  III.  c.  79.  all  mortgages  and  other  fecurities  upon 
eflates  or  other  property  in  Ireland  or  the  plantations,  bear- 
ing intereft  not  exceeding  fix  per  cent,  (hall  be  legal ;  though 
executed  in  the  kingdom  of  Great  Britain  ;  unlefs  the  money 
lent  fhall  be  known  at  the  time  to  exceed  the  value  of  the 
thing  in  pledge ;  in  which  cafe  alfo,  to  prevent  ufurious 
contracts  at  home  under  colour  of  fuch  foreign  fecurities, 
the  borrower  fhall  forfeit  treble  the  fum  fo  borrowed. 

4.  The  laft  general  fpecies  of  contracts,  which  I  have 
to  mention,  is  that  of  debt ;  whereby  a  chofe  in  action,  or 
right  to  a  certain  fum  of  money,  is  mutually  acquired  and 
loft*1.  This  may  be  the  counterpart  of,  and  arife  from, 
any  of  the  other  fpecies  of  contracts.  As,  in  cafe  of  a 
fale,  where  the  price  is  not  paid  in  ready  money,  the  ven- 
dee becomes  indebted  to  the  vendor  for  the  fum  agreed  on  ; 
and  the  vendor  has  a  property  in  this  price,  as  a  chofe  in 
action,  by  means  of  this  contract:  of  debt.  In  bailment, 
if  the  bailee  lofes  or  detains  a  fum  of  money  bailed  to  him 
for  any  fpecial  purpofe,  he  becomes  indebted  to  the  bailor 
in  the  fame  numerical  fum,  upon  his  implied  contract,  that 

q  F.  N.  B.  119. 


(20)  By  the  13  Geo.  III.  c.  63.  f.  30.  no  fubject  of  his  majefty 
in  the  Eaft  Indies  fhall  take  more  than  1 2  per  cent,  for  the  loan 
of  any  money  or  merchandize  for  a  year,  and  every  contract  for 
more  is  declared  void  ;  and  he  who  receives  more  fhall  forfeit 
treble  the  value  of  the  money  or  merchandize  lent,  with  cofts,  one 
moiety  to  the  Eafl-India  company,  and  the  other  moiety  to  him 
who  fues  in  the  courts  in  India.  If  no  fuch  profecution  within 
three  years,  the  party  aggrieved  may  recover  what  he  has  paid 
above  1 2  per  cent. 

If  the  informer  fhall  compound  the  fuit  before  the  defendant's 
anfwer,  or  afterwards  without  leave  of  the  court,  he  fhall  be 
liable  upon  conviction  to  be  fined  and  imprifoned  at  the  difcretion 
of  the  court.     Sec.  21. 

10  he 
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he  fhould  execute  the  truft  repofed  in  him,  or  repay  the 
money  to  the  bailor.  Upon  hiring  or  borrowing,  the  hirer 
or  borrower,  at  the  fame  time  that  he  acquires  a  property 
in  the  thing  lent,  may  alfo  become  indebted  to  the  lender, 
upon  his  contract  to  reftore  the  money  borrowed,  to  pay 
the  price  or  premium  of  the  loan,  the  hire  of  the  horfe, 
or  the  like.  Any  contract  in  fhort  whereby  a  determinate 
fum  of  money  becomes  due  to  any  perfon,  and  is  not  paid, 
but  remains  in  action  merely,  is  a  contract  of  debt.  And, 
taken  in  this  light,  it  comprehends  a  great  variety  of  acqui- 
sition ;  being  ufually  divided  into  debts  of  record)  debts  by  [  465  "J 
fpecial)  and  debts  hjfimple  contract. 

A  debt  of  record  is  a  fum  of  money,  which  appears  to 
be  due  by  the  evidence  of  a  court  of  record.  Thus,  when 
any  fpecific  fum  is  adjudged  to  be  due  from  the  defendant 
to  the  plaintiff,  on  an  action  or  fuit  at  law  ;  this  is  a  con- 
tract of  the  higheft  nature,  being  eftablifhed  by  the  fentence 
of  a  court  of  judicature.  Debts  upon  recognizance  are  alfo  a 
fum  of  money,  recognized  or  acknowledged  to  be  due  to  the 
crown  or  a  fubject,  in  the  prefence  of  fome  court  or  magif- 
trate,  with  a  condition  that  fuch  acknowledgment  fhall  be 
void  upon  the  appearance  of  the  party,  his  good  behaviour, 
or  the  like  :  and  thefe,  together  with  ftatutes  merchant  and 
ftatutes  ftaple,  &c.  if  forfeited  by  non-performance  of  the 
condition,  are  alfo  ranked  among  this  firft  and  principal  clafs 
of  debts,  viz.  debts  of  record ;  fince  the  contract,  on  which 
they  are  founded,  is  witnefled  by  the  higheft  kind  of  evi- 
dence, viz.  by  matter  of  record. 

Debts  by  fpecia/ty,  or  fpecial  contract,  are  fuch  whereby 
a  fum  of  money  becomes,  or  is  acknowledged  to  be,  due  by 
deed  or  inftrument  under  feal.  Such  as  by  deed  of  covenant, 
by  deed  of  fale,  by  leafe  referving  rent,  or  by  bond  or  obli- 
gation ;  which  laft  we  took  occafion  to  explain  in  the  twen- 
tieth chapter  of  the  prefent  book  ;  and  then  fhewed  that  it  is 
a  creation  or  acknowledgment  of  a  debt  from  the  obligor  to 
the  obligee,  unlets  the  obligor  performs  a  condition  there- 
P  p  4  unto 
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unto  ufually  annexed,  as  the  payment  of  rent  or  money  bor- 
rowed, the  obfervance  of  a  covenant,  and  the  like  ;  on 
failure  of  which  the  bond  becomes  forfeited  and  the  debt 
becomes  due  in  law.  Thefe  are  looked  upon  as  the  next 
clafs  of  debts  after  thofe  of  record,  being  confirmed  by  fpe- 
cial  evidence,  under  feal. 

Debts  hy  Jimpfe  contraEl  are  fuch,  where  the  contract 
upon  which  the  obligation  arifes  is  neither  afcertained  by 
matter  of  record,  nor  yet  by  deed  or  fpecial  inftrument,  but 
by  mere  oral  evidence,  the  moll  fimple  of  any  ;  or  by  notes 
unfealed,  which  are  capable  of  a  more  eafy  proof,  and  (there- 
[  466  ]  fore  only)  better,  than  a  verbal  promife.  It  is  eafy  to  fee 
into  what  a  vafl  variety  of  obligations  this  laft  clafs  may  be 
branched  out,  through  the  numerous  contracts  for  money, 
which  are  not  only  exprefled  by  the  parties,  but  virtually 
implied  in  law.  Some  of  thefe  we  have  already  occafionally 
"hinted  at:  and  the  reft,  to  avoid  repetition,  mull  be  referred 
to  thofe  particular  heads  in  the  third  book  of  thefe  Commen- 
taries, where  the  breach  of  fuch  contracts  will  be  confidered. 
I  fhall  only  obferve  at  prefent,  that  by  the  ftatute  29  Car.  II. 
c.  3.  no  executor  or  adminiftrator  fhall  be  charged  upon  any 
fpecial  promife  to  anfwer  damages  out  of  his  own  eftate,  and 
no  perfon  fhall  be  charged  upon  any  promife  to  anfwer  for 
the  debt  or  default  of  another,  or  upon  any  agreement  in 
confideration  of  marriage,  or  upon  any  contradt  or  fale  of 
any  real  eftate,  or  upon  any  agreement  that  is  not  to  be  per- 
formed within  one  year  from  the  making ;  unlefs  the  agree- 
ment or  fome  memorandum  thereof  be  in  writing,  and  figned 
by  the  party  himfelf,  or  by  his  authority.  (21) 

But  there  is  one  fpecies  of  debts  upon  fimple  contract, 
which,  being  a  transaction  now  introduced  into  all  forts  of 
civil  life,  under  the  name  of  paper  credit,  deferves  a  more 
particular  regard.  Thefe  are  debts  by  bills  of  exchange,  and 
promijfory  notes. 

(21)  See  3  vol.  page  159. 

A  BILL 
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A  bill  of  exchange  is  a  fecurity,  originally  invented  among 
merchants  in  different  countries,  for  the  more  eafy  remittance 
of  money  from  the  one  to  the  other,  which  has  fince  fpread 
itfelf  into  almoft  all  pecuniary  tranfactions.     It  is  an  open 
letter  of  requeft  from  one  man  to  another,  defiring  him  to 
pay  a  fum  named  therein  to  a  third  perfon  on  his  account ; 
by  which  means  a  man  at  the  moil  diftant  part  of  the  world 
may  have  money  remitted  to  him  from  any  trading  country. 
If  A.  lives  in  Jamaica,  and  owes  B.,  who  lives  in  England, 
1 00c/.,  now  if  C.  be  going  from   England  to  Jamaica,  he 
may  pay  B.  this  1000/.  and  take  a  bill  of  exchange  drawn  by 
B.  in  England  upon  A.  in  Jamaica,  and  receive  it  when  he 
comes  thither.  Thus  does  B.  receive  his  debt,  at  any  diftance 
of  place,  by  transferring  it  to  C. ;  who  carries  over  his  money 
in  paper  credit,  without  danger  of  robbery  or  lofs.     This  [  467  ] 
method  is  faid  to  have  been  brought  into  general  ufe  by  the 
Jews  and  Lombards,  when  banifhed  for  their  ufury  and  other 
vices  ;  in   order  the  more  eafily  to  draw  their  effe£ts  out  of 
France  and  England  into  thofe  countries  in  which  they  had 
chofen  to  refide.    But  the  invention  of  it  was  a  little  earlier  ; 
for  the  Jews  were  banifhed  out  of  Guienne  in  1287,  and  out 
of  England   in  i2oor;  and  in  1236  the  ufe  of  paper  credit 
was  introduced  into  the  Mogul  empire  in  China  s.     In  com- 
mon fpeech  fuch   a  bill   is  frequently  called  a  draft,  but  a 
bill  of  exchange  is  the  more  legal  as  well  as  mercantile  ex- 
preffion.     The  perfon,  however,  who  writes  this  letter,  is 
called  in  law  the  drawer,  and  he  to  whom  it  is  written  the 
drawee  ;  and  the  third   perfon,  or  negotiator,  to  whom  it  is 
payable  (whether  efpecially  named,  or  the  bearer  generally) 
is  called  the  payee. 

These  bills  are  either  foreign,  or  inland ;  foreign,  when 
drawn  by  a  merchant  refiding  abroad  upon  his  correfpondent 
in  England,  or  vice  verfa  ;  and  inland,  when  both  the  drawer 
and  the  drawee  refide  within  the  kingdom.  Formerly  foreign 
bills  of  exchange  were  much  more  regarded  in  the  eye  of  the 

r  z  Carte.  Hift.  Eng.  203.  ao6.  •  Mod.  Un.  Hilt.  iv.  499. 
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law  than  inland  ones,  as  being  thought  of  more  public  con- 
cern in  the  advancement  of  trade  and  commerce.  But  now 
by  two  ftatutes,  the  one  9  &  10W.  III.  c.  17.  the  other 
3  &  4  Ann.  c.  9.  inland  bills  of  exchange  are  put  upon  the 
fame  footing  as  foreign  ones ;  what  was  the  law  and  cuftom 
of  merchants  with  regard  to  the  one,  and  taken  notice  of 
merely  as  fuch  *,  being  by  thofe  ftatutes  exprefsly  enacled 
with  regard  to  the  other.  So  that  now  there  is  not  in  law 
any  manner  of  difference  between  them.  (21) 

Promissory  notes,  or  notes  of  hand,  are  a  plain  and  di- 
re£t  engagement  in  writing,  to  pay  a  fum  fpecified  at  the 
time  therein  limited  to  a  perfon  therein  named,  or  fometimes 
to  his  order,  or  often  to  the  bearer  at  large.  Thefe  alfo,  by 
the  fame  ftatute  3  &  4  Ann.  c.  9.  are  made  aflignable  and 
indorfable  in  like  manner  as  bills  of  exchange.  But,  by 
ftatute  15  Geo.  III.  c.  51.  all  promiffory  or  other  notes, 
f_  468  ~]  bills  of  exchange,  drafts,  and  undertakings  in  writing,  being 
negotiable  or  transferable,  for  the  payment  of  lefs  than 
twenty  (hillings,  are  declared  to  be  null  and  void ;  and  it 
is  made  penal  to  utter  or  publifh  any  fuch ;  they  being 
deemed  prejudicial  to  trade  and  public  credit.  And  by 
17  Geo.  III.  c.  30.  all  fuch  notes,  bills,  drafts,  and  under- 
takings, to  the  amount  of  twenty  (hillings,  and  lefs  than  five 

f  RolL  Abr.  6. 


(21)  One  very  important  diftin&ion  between  foreign  and  inland 
bills  of  exchange  (till  remains  unaltered  by  the  ftatutes  ;  was.  in  a 
foreign  bill,  in  order  to  recover  againft  the  drawer  or  indorfers,  it 
is  neceffary  that  the  bill  mould  be  protefted  for  non-acceptance  or 
non-payment,  5  T.  R.  239.  ;  but  a  proteft  is  not  neceffary  upon  an 
inland  bill,  to  enable  the  holder  to  recover  the  amount  of  it  againft 
the  drawer  or  indorfers  ;  and  the  only  advantage  of  a  proteft  upon 
an  inland  bill  is  to  give  the  holder  a  right  to  recover  intereft  and 
expenfes  incurred  by  the  non-acceptance  or  non-payment.  Ld. 
Raym.  993.  No  inland  bill,  payable  at  or  after  fight,  can  be 
protefted  ;  or  which  is  not  drawn  payable  at  fome  time  after 
date.    4  T.  R.  170. 

pounds, 
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pounds,  arc  fubje£r.ed  to  many  other  regulations  and  forma- 
lities j  the  omiflion  of  any  one  of  which  vacates  the  fecu- 
rity,  and  is  penal  to  him  that  utters  it.  (22) 

The  payee,  we  may  obferve,  either  of  a  bill  of  exchange 
or  promifTory  note,  has  clearly  a  property  veiled  in  him  (not 
indeed  in  pofTeflion  but  in  action)  by  the  exprefs  contract  of 
the  drawer  in  the  cafe  of  a  promiffory  note,  and,  in  the  cafe 
of  a  bill  of  exchange,  by  his  implied  contract,  viz.  that, 
provided  the  drawee  does  not  pay  the  bill,  the  drawer  will : 
for  which  reafon  it  is  ufual  in  bills  of  exchange  to  exprefs 
that  the  value  thereof  hath  been  received  by  the  drawer  u  ;  in 
order  to  {hew  the  confideration,  upon  which  the  implied 
contract  of  repayment  arifes.  And  this  property,  fo  vefted, 
may  be  transferred  and  affigned  from  the  payee  to  any  other 
man  ;  contrary  to  the  general  rule  of  the  common  law,  that 
no  chofe  in  action  is  affignable  :  which  affignment  is  the  life 
of  paper  credit.  It  may  therefore  be  of  fome  ufe  to  men- 
tion a  few  of  the  principal  incidents  attending  this  transfer  or 

u  Stra.  iai2. 

(  22  )  Every  note  or  bill  of  that  value  fhall  fpecify  the  name  and 
place  of  abode  of  the  payee  ;  it  fhall  not  be  antedated,  and  fhall  be 
made  payable  within  twenty-one  days  after  date  \  and  every  in- 
dorfement  fhall  be  made  within  that  time,  and  fhall  be  dated  when 
and  where  made,  and  fhall  contain  the  name  and  place  of  abode  of 
the  indorfee.  The  penalty  for  not  complying  with  the  ftatute  is 
from  5/.  to  20/.  at  the  difcretion  of  a  magiftrate. 

But  by  the  37  Geo.  III.  c.  32.  thefe  two  ftatutes  with  refpeft. 
to  promiflbry  notes  and  drafts,  payable  on  demand  to  bearer,  are 
fufpended.  And  by  37  Geo.  III.  c.  61.  if  any  perfon  fhall  iffue 
fuch  notes  or  drafts  for  lefs  than  five  pounds,  and  fhall  fail  to  dif- 
charge  them  within  feven  days  after  payment  is  demanded  by  the 
holder,  then  a  complaint  may  be  made  to  a  juflice  of  peace,  who 
may  order  what  is  due  to  be  paid  with  cofts,  and,  upon  failure  of 
compliance  with  his  order,  he  may  by  his  warrant  caufe  the  fame 
to  be  levied  by  diftrefs  of  the  party's  goods. 

The  bank  of  England  was  enabled  to  iffue  fmall  notes  by  the 
37  Geo.  II L  c.  28. 

affignment, 
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aflignment,  in  order  to  make  it  regular,  and  thereby  to 
charge  the  drawer  with  the  payment  of  the  debt  to  other 
perfons  than  thofe  with  whom  he  originally  contracted. 

In  the  firfl:  place,  then,  the  payee,  or  perfon  to  whom  or 
whofe  order  fuch  bill  of  exchange  or  promifibry  note  is 
payable,  may  by  indorsement,  or  writing  his  name  in  dorfo, 
or  on  the  back  of  it,  aflign  over  his  whole  property  to  the 
bearer,  or  eife  to  another  perfon  by  name,  either  of  whom 
is  then  called  the  indorfee  ;  and  he  may  allign  the  fame  to 
[  469  ]  another,  and  fo  on  in  infinitum.  And  a  promifibry  note, 
payable  to  A.  or  bearer>  is  negotiable  without  any  indorfe- 
ment,  and  payment  thereof  may  be  demanded  by  any  bearer 
of  it  T.  But,  in  cafe  of  a  bill  of  exchange,  the  payee,  or 
the  indorfee,  (whether  it  be  a  general  or  particular  indorfe- 
ment,)  is  to  go  to  the  drawee,  and  offer  his  bill  for  ac- 
ceptance ;  which  acceptance  (fo  as  to  charge  the  drawer 
with  cofts)  muft  be  in  writing,  under  or  on  the  back  of  the 
bill  (23).  If  the  drawee  accepts  the  bill,  either  verbally  or 
in  writing  w,  he  then  makes  himfelf  liable  to  pay  it ;  this 
being  now  a  contract  on  his  fide,  grounded  on  an  acknow- 
ledgment that  the  drawer  has  effects  in  his  hands,  or  at 
leaft  credit  fufficient  to  warrant  the  payment.  If  the  drawee 
refufes  to  accept  the  bill,  and  it  be  of  the  value  of  20I.  or 
upwards,  and  expreffed  to  be  for  value  received,  the  payee 
or  indorfee  may  protefl  it  for  non-acceptance ;  which  proteft 

*  V  Show. 235. — Grant  -v.  Vaughan.  T.  4  Geo.  III.  B.  R  w  Stra.  1000. 

( 23 )  It  is  fully  fettled,  that  a  verbal  acceptance  will  bind  the 
drawee.  Sir.  1000.  Yet  it  appears  from  the  ftatutes,  which  are 
very  far  from  being  fo  intelligible  as  the  importance  of  the  fub- 
jeft  demanded,  that  if  the  drawee  refufes  to  accept  in  writing, 
the  bill  may  be  protefted  for  non-acceptance.  3  &  4  Ann.  c.  9. 
f.  4.  But  if  a  verbal  acceptance  is  received  by  the  holder,  the 
bill  cannot  afterwards  be  protefted  for  non-payment,  fo  as  to 
charge  the  drawer  with  cofts,  damages,  and  intereft,  in  confequence 
of  the  proteft.     f.  5. 

But  a  promife  to  accept  a  bill  before  it  is  drawn  does  not 
amount  to  an  acceptance  of  it  when  it  is  drawn.     1  Eajl,  98. 

muft 
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muft  be  made  in  writing,  under  a  copy  of  fuch  bill  of  ex- 
change, by  fome  notary  public ;  or,  if  no  fuch  notary  be  re- 
fident  in  the  place,  then  by  any  other  fubftantial  inhabitant 
in  the  prefence  of  two  credible  witnefTes  ;  and  notice  of  fuch 
proteft  muft,  within  fourteen  days  after  (24),  be  given  to  the 
drawer. 

But,  in  cafe  fuch  bill  be  accepted  by  the  drawee,  and  after 
acceptance  he  fails  or  refufes  to  pay  it  within  three  days  after 
it  becomes  due  (25),  (which  three  days  are  called  days  of 
grace,)  the  payee  or  indorfee  is  then  to  get  it  protefted  for 
non-payment^  in  the  fame  manner,  and  by  the  fame  perfons 
who  are  to  proteft  it  in  cafe  of  non-acceptance,  and  fuch 
proteft  mult  alfo  be  notified,  within  fourteen  days  after,  to 
the  drawer.     And  he,  on  producing  fuch  proteft,  either  of 


(24)  See  note  26. 

( 25 )  A  bill  or  note  is  not  now  confidered  due  or  demandable 
till  the  laft  day  of  the  three  days'  grace  ;  as  if  a  bill  or  note  is 
dated  on  the  12th  of  any  month,  and  made  payable  ten  days,  one 
week,  or  one  month  after  date,  payment  muft  be  demanded  on  the 
25th,  the  2 2d  of  the  fame,  and  on  the  15th  of  the  next  month  re- 
fpe&ively.  But  if  the  third  day  of  grace  falls  on  a  Sunday,  the 
bill  or  note  is  payable  and  due  on  the  Saturday  preceding ;  and 
by  39  &  40  Geo.  III.  c.  42.  if  payable  on  Good  Friday,  they 
are  due  the  day  before,  as  they  are  when  they  become  due  on  a 
Sunday  or  on  a  Chriftmas  day.  Days  of  grace  are  allowed  upon 
promiffory  notes,  in  like  manner  as  upon  bills  of  exchange. 
^T.R.  148. 

A  promiffory  note  made  payable  to  A.  without  adding  or  to  his 
order,  or  to  bearer,  though  not  negotiable,  is  a  note  within  the  fta- 
tute,  and  the  three  days  of  grace  muft  be  allowed  upon  it. 
6T.R.1  23. 

A  bill  or  note  muft  be  drawn  upon  a  proper  ftamp,  and  if  it  be 
drawn  upon  a  greater  ftamp  than  the  ftatutes  require,  it  cannot  be 
received  in  evidence  ;  but  the  plaintiff  may  recover  as  for  fo  much 
money  lent  or  advanced,  if  he  can  prove  the  defendant's  promifeto 
pay,  or  the  confideration  received  by  him  from  the  plaintiff,  inde- 
pendently of  the  imperfect  note.     1  Eajl,  55. 

1 2  non-acceptance, 
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non-acceptance,  or  non-payment,  is  bound  to  make  good  to 
the  payee,  or  indorfee,  not  only  the  amount  of  the  faid  bills, 
(which  he  is  bound  to  do  within  a  reafonable  time  after  non- 
payment, without  any  protefl,  by  the  rules  of  the  common 
law  x)  but  alfo  intereft  and  all  charges,  to  be  computed  from 
the  time  of  making  fuch  proteft.  But  if  no  proteft  be  made 
C  47°  2  or  notified  to  the  drawer,  and  any  damage  accrues  by  fuch 
neglect,  it  fhall  fall  on  the  holder  of  the  bill.  The  bill, 
when  refufed,  mud  be  demanded  of  the  drawer  as  foon  as 
conveniently  may  be  :  for  though,  when  one  draws  a  bill  of 
exchange,  he  fubje£ts  himfelf  to  the  payment,  if  the  perfon 
on  whom  it  is  drawn  ref ufes  either  to  accept  or  pay,  yet  that 
is  with  this  limitation,  that  if  the  bill  be  not  paid  when  due, 
the  perfon  to  whom  it  is  payable  fhall  in  convenient  time 
give  the  drawer  notice  thereof ;  for  otherwife  the  law  will 
imply  it  paid  :  fince  it  would  be  prejudicial  to  commerce  if 
a  bill  might  rife  up  to  charge  the  drawer  at  any  diftance  of 
time :  when  in  the  mean  time  all  reckonings  and  accounts 
may  be  adjufted  between  the  drawer  and  the  drawee  y  (26). 

x  Lnrd  Raym.  993.  *  Salk.  127. 


(26)  It  is  probable,  when  the  ftatute  9  &  10  W.  III.  c.  17. 
was  paffed,  which  requires  notice  of  a  proteft  to  be  fent  within 
fourteen  days,  that  fuch  time  was  thought  a  reafonable  notice  of 
the  bill's  being  diftionoured  :  but  it  is  now  fully  fettled,  that  if  the 
holder  of  a  bill  intends  to  have  his  remedy  againft  the  drawer  or 
indorfer,  he  mult  give  him  notice  without  delay  of  the  non-accept- 
ance or  non-payment,  and  that  he  expefts  payment  from  him.  It 
ufed  to  be  held,  that  the  reafonablenefs  of  the  notice  was  a  quef- 
tion  of  fact  for  the  jury  to  determine  ;  but  it  is  now  fo  far  a  quef- 
tion  of  law,  that  the  courts  will  grant  new  trials,  till  the  jury  adopt 
the  rule  which  they  have  eftablifhed  :  which  feems  to  be  this,  viz. 
that  notice  muft  be  given  to  the  drawer  or  indorfer  by  the  firft  or 
next  poft,  if  the  time  will  permit,  after  the  difhonour  of  the  bill. 
I  T.  R.  168.  Doug.  497.  It  might  perhaps  be  more  convenient  to 
extend  the  rule  till  the  poft  goes  out  on  the  next  day,  as  this  would 
cut  off  all  queftions  and  litigation  upon  the  poffibility  of  giving 
notice  on  the  fame  day.     But  if  notice  is  not  given  by  the  firft 

poft, 
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If  the  bill  be  an  indorfed  bill,  and  the  indorfee  cannot  get 
the  drawee  to  difcharge  it,  he  may  call  upon  either  the  drawer 
or  the  indorfer,  or  if  the  bill  has  been  negotiated  through 
many  hands,  upon  any  of  the  indorfers  ;  for  each  indorfer  is 
a  warrantor  for  the  payment  of  the  bill,  which  is  frequently 
taken  in  payment  as  much  (or  more)  upon  the  credit  of  the 
indorfer,  as  of  the  drawer.  And  if  fuch  indorfer,  fo  called 
upon,  has  the  names  of  one  or  more  indorfers  prior  to  his 
own,  to  each  of  whom  he  is  properly  an  indorfee,  he  is  alfo 
at  liberty  to  call  upon  any  of  them  to  make  him  fatisfaction  ; 
and  fo  upwards.  But  the  firft  indorfer  has  nobody  to  refort 
to,  but  the  drawer  only  (27). 

poft,  it  muft  at  the  fartheft  be  fent  by  the  poft  of  the  fucceeding 
day.  6  Eajl,  3.  The  drawer  and  indorfers  are  difcharged,  with- 
out fuch  due  notice,  from  all  actions  brought  upon  the  bill ;  with  this 
exception,  if  the  holder  can  prove  that  the  drawer  had  no  effedts 
in  the  hands  of  the  drawee  when  the  bill  was  difhonoured,  he  may 
{till  recover  againft  the  drawer,  though  he  omitted  to  give  him 
notice.  For  the  intent  of  the  notice  is  to  give  him  the  earlieft  op- 
portunity of  regaining  his  property  out  of  the  hands  of  the  drawee  ; 
and  he  can  fuftain  no  poflible  injury  by  the  want  of  notice,  when 
he  has  no  property  in  the  drawee's  pofTeffion.  1  T.  R.  712.  But 
this  reafon  does  not  extend  to  an  indorfer  ;  and  therefore  the  cir- 
cumftance  of  the  drawee's  having  no  effefts  is  immaterial  in  an 
a&ion  againft  him.     lb. 

So  if  a  bill  of  exchange  is  difhonoured  by  non-acceptance  or 
non-payment,  if  the  holder  intends  to  proceed  againft  a  prior  in- 
dorfer, he  muft  give  him  immediate  notice.  But  if  the  payee  in  a 
promiffory  note  has  given  no  value  for  it,  then  in  an  aftion  againft 
him  by  the  holder,  it  is  not  necefiary  to  prove  that  payment  was 
demanded  of  the  drawer  at  the  time  it  was  due,  or  that  notice  was 
given  him  of  the  drawer's  refufal  to  pay. 

For  from  the  omiflion  of  thefe  circumftances  fuch  a  payee  can 
fuftain  no  lofs.  2  Hen.  Bl.  336.  Proof  that  a  letter  was  put  into 
the  poft-office  in  due  time  direfted  to  the  party,  containing  an 
account  of  the  difhonour  of  a  note  or  bill,  is  fuflicient  evidence  of 
notice.  2  Hen.  Bl.  509.  But  the  holder  muft  remember  that  this 
cannot  be  proved  by  his  own  teftimony. 

(27)  The  holder  of  the  bill  may  bring  actions  againft  the  ac- 
ceptor, 
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What  has  been  faid  of  bills  of  exchange  is  applicable  alfo 
to  promiflbry  notes,  that  are  indorfed  over,  and  negotiated 
from  one  hand  to  another  ;  only  that,  in  this  cafe,  as  there 
is  no  drawee,  there  can  be  no  proteft  for  non-acceptance ;  or 
rather  the  law  confiders  a  promiflbry  note  in  the  light  of  a 
bill  drawn  by  a  man  upon  himfelf,  and  accepted  at  the  time 
of  drawing.  And,  in  cafe  of  non-payment  by  the  drawer, 
the  feveral  indorfees  of  a  promiflbry  note  have  the  fame  re- 
medy, as  upon  bills  of  exchange,  againft  the  prior  indorfers. 


ceptor,  drawer,  and  all  the  indorfers  at  the  fame  time  ;  but  though 
he  may  obtain  judgments  in  all  the  aftions,  yet  he  can  recover 
but  one  fatisfa&ion  for  the  value  of  the  bill ;  but  he  may  fue  out 
execution  againft  all  the  reft  for  the  cofts  of  their  refpedtive  actions. 
Bay  ley,  4$. 
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CHAPTER    THE    THIRTY-FIRST. 


of  TITLE  by  BANKRUPTCY. 


HPHE  preceding  chapter  having  treated  pretty  largely  of 
-**  the  acquifition  of  perfonal  property  by  feveral  commer- 
cial methods,  we  from  thence  (hall  be  eafily  led  to  take  into 
our  prefent  confideration  a  tenth  method  of  transferring  pro- 
perty, which  is  that  of 

X.  Bankruptcy  ;  a  title  which  we  before  lightly  touched 
upon  a,  fo  far  as  it  related  to  the  transfer  of  the  real  eftate 
of  the  bankrupt.  At  prefent  we  are  to  treat  of  it  more 
minutely,  as  it  principally  relates  to  the  difpofition  of  chat- 
tels, in  which  the  property  of  perfons  concerned  in  trade 
more  ufually  confifts,  than  in  lands  or  tenements.  Let  us 
therefore  fir  (I  of  all  confider,  i.  Who  may  become  a  bank- 
rupt :  2.  What  acls  make  a  bankrupt :  3.  The  proceedings  on 
a  commiffion  of  bankrupt :  and  4.  In  what  manner  an  eftate 
in  goods  and  chattels  may  be  transferred  by  bankruptcy. 

1.  Who  may  become  a  bankrupt.  A  bankrupt  was  be- 
fore b  defined  to  be  "  a  trader,  who  fecretes  himfelf,  or  does 
"  certain  other  a£ts,  tending  to  defraud  his  creditors."  He 
was  formerly  confidered  merely  in  the  light  of  a  criminal  or 
offender  c  (1) ;  and  in  this  fpirit  we  are  told  by  fir  Edward 

*  See  page  285.  ■  Stat.  1  Jac.  I.  c.  15.  §  17. 

b  Ibid. 


(1)  Throughout  the  three  firft  ftatutes  the  bankrupt  is  uni- 
formly called  an  offender,  and  the  original  defign  of  the  bankrupt 
Vol.  II.  Q  q  laws 
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Coke  d,  that  we  have  fetched  as  well  the  name,  as  the  wicked- 
ly 47 2  ]  nefs,  of  bankrupts  from  foreign  nations6.  But  at  pre  fen  t 
the  laws  of  bankruptcy  are  confulered  as  laws  calculated 
lor  the  benefit  of  trade,  and  founded  on  the  principles  of 
humanity  as  well  as  juftice  :  and  to  that  end  they  confer 
fome  privileges,  not  only  on  the  creditors,  but  alfo  on  the 
bankrupt  or  debtor  himfelf .  On  the  creditors,  by  compelling 
the  bankrupt  to  give  up  all  his  effects  to  their  ufe,  with- 
out any  fraudulent  concealment :  on  the  debtor,  by  exempt- 
ing him  from  the  rigor  of  the  general  law,  whereby  his 
perfon  might  be  confined  at  the  difcretion  of  his  creditor, 
though  in  reality  he  has  nothing  to  fatisfy  the  debt  :  whereas 
the  law  of  bankrupts,  taking  into  confideration  the  fudden 
and  unavoidable  accidents  to  which  men  in  trade  are  liable, 
has  given  them  the  liberty  of  their  perfons,  and  fome  pecu- 

d  4  Inft.  277.  a  trace  or  track,  and  tells  us  that  a  bank- 
e  The  word  itfelf  is  derived  from  the  rupt  is  one  who  hath  removed  his 
word  bancus  or  banque,  which  fignifies  banque,  leaving  but  a  trace  behind. 
the  table  or  counter  of  a  tradefman,  (4  Inft.  277.)  And  it  is  obfervable  that 
(Dufrefne,  I.  969.)  and  ruptus,  broken  ;  the  title  of  the  firft  Englifh  (tatute  con- 
denoting  thereby  one  whofe  fhop  or  cerning  this  offence,  34 Hen.  VIII.  c.  4., 
place  of  trade  is  broken  and  gone;  "  againft  fuch  petions  as  do  make  bank- 
tliough  others  rather  choofe  to  adopt  rupt,"  is  a  literal  tranflation  of  the 
the  word  route,  which  in  French  fignifies  French  idiom,  qui  font  banque  route. 

laws  appears  to  have  been  to  prevent  and  defeat  the  frauds  of  cri- 
minal debtors  ;  for  the  34  &  35  Hen.  VIII.  c.  4.,  the  firft  bankrupt 
ftatute,  begins  with  this  preamble:  —  "  Whereas  divers  andfundry 
"  perfons,  craftily  obtaining  into  their  hands  great  fubftance  of  other 
"  men's  goods,  do  fuddenly  flee  to  parts  unknown,  or  keep  their 
"  houfes,  not  minding  to  pay  or  reftore  to  any  their  creditors  their 
"  debts  and  duties,  but  at  their  own  wills  and  pleafures  confume 
"  the  fubftance  obtained  by  credit  of  other  men,  for  their  own 
"  pleafure  and  delicate  living,  againft  all  reafon,  equity,  and  good 
"  confcience."  The  bankrupt  being  deemed  an  offender,  and  being 
completely  divefted  of  the  difpofition  of  his  property,  thefe  ftatutes 
at  the  firft  would  naturally  be  confidered  penal  ftatutes  ;  for  this 
reafon  I  prefume  the  21  Jac.  I.  c.  19.  begins  by  declaring  that. 
"  the  aforefaid  ftatute  fhall  be  largely  and  beneficially  conftrued 
"  and  expounded  for  the  aid  and  relief  of  the  creditors.'* 

niary 
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niary  emoluments,  upon  condition  they  furrender  up  their 
whole  eflate  to  be  divided  among  their  creditors. 

In  this  refpect  our  legiflature  feems  to  have  attended  to 
the  example  of  the  Roman  law.  I  mean  not  the  terrible  law 
of  the  twelve  tables ;  whereby  the  creditors  might  cut  the 
debtor's  body  in  pieces,  and  each  of  them  take  his  pro- 
portionable (hare  :  if  indeed  that  law,  de  debltore  in  partes 
fecando,  is  to  be  underftood  in  fo  very  butcherly  a  light ;  which 
many  learned  men  have  with  reafon  doubted  f.  Nor  do  I 
mean  thofe  lefs  inhuman  laws  (if  they  may  be  called  fo,  as 
their  meaning  is  indifputably  certain)  of  imprifoning  the 
debtor's  perfon  in  chains  ;  fubje&ing  him  to  (tripes  and  hard 
labour,  at  the  mercy  of  his  rigid  creditors -,  and  fometimes 
felling  him,  his  wife  and  children,  to  perpetual  foreign 
flavery , trans  Tiberim^ :  an  oppreflion  which  produced  fo  many 
popular  infurrections,  and  feceffions  to  the  mons  facer.  But  [  473  1 
I  mean  the  law  of  cej[wn>  introduced  by  the  chriftian  empe- 
rors j  whereby  if  a  debtor  ceded,  or  yielded  up  all  his  for- 
tune to  his  creditors,  he  was  fecured  from  being  dragged  to 
a  gaol,  "  omni  quoque  corporali  cruciatu  femoto  h."  For,  as  the 
emperor  juftly  obferves  ',  "  inhumanum  erat fpoliatum  fortunis 
"  fuis  in  Jolidum  damnari."  Thus  far  was  juft  and  reason- 
able :  but,  as  the  departing  from  one  extreme  is  apt  to  pro- 
duce it's  oppofite,  we  find  it  afterwards  enacted  k,  that  if  the 
debtor  by  any  unforefeen  accident  was  reduced  to  low  cir- 
cumftances,  and  would  /wear  that  he  had  not  Sufficient  left 
to  pay  his  debts,  he  mould  not  be  compelled  to  cede  or  give 
up  even  that  which  he  had  in  his  pofleiuon :  a  law,  which 
under  a  falfe  notion  of  humanity,  feems  to  be  fertile  of  per- 
jury, injuftice,  and  abfurdity. 

f  Taylor,  Comment,  in  L.  decemviral.  the  chaftity   of  the    debtor's  wife,  hut 

Bynkerfh.  Olfernj.'Jur.  I.  i.     Heinecc.  then,  by  to  doing,  the  debt  is  under- 

Antiq.  III.  30. 4,  flood    to    be    difcharged.       (Mod.    Un. 

6  In  Pegu  and  the  adjacent  countries  Hift.  vii.  128.) 
in  Eaft  India,  the  creditor  is  entitled  to  h  Cod.  7.  71.  per  tot. 

difpofe  of  the  debtor  himfelf,  and  like-  '  Infi.  4.  6.  40. 

wife  of  his  wife  and  children;  infomuch         k  2Voa>.  135,  c.  I. 
that  he  may  even  violate  with  impunity 

Qq  2  The 
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The  laws  of  England,  more  wifely,  have  (leered  in  the 
middle  between  both  extremes  :  providing  at  once  againft 
the  inhumanity  of  the  creditor,  who  is  not  fuffered  to  con- 
fine an  honeft  bankrupt  after  his  effects  are  delivered  up  ; 
and  at  the  fame  time  taking  care  that  all  his  juft  debts  fhall 
be  paid,  fo  far  as  the  effects  will  extend.  But  ftill  they  are 
cautious  of  encouraging  prodigality  and  extravagance  by  this 
indulgence  to  debtors  ;  and  therefore  they  allow  the  benefit 
of  the  laws  of  bankruptcy  to  none  but  actual  traders  ;  fince 
that  fet  of  men  are,  generally  fpeaking,  the  only  perfons 
liable  to  accidental  loffes,  and  to  an  inability  of  paying  their 
debts,  without  any  fault  of  their  own.  If  perfons  in  other 
fituations  of  life  run  in  debt  without  the  power  of  payment, 
they  muft  take  the  confequences  of  their  own  indifcretion, 
even  though  they  meet  with  fudden  accidents  that  may  reduce 
their  fortunes  :  for  the  law  holds  it  to  be  an  unjuftifiable 
practice,  for  any  perfon  but  a  trader  to  encumber  himfelf 
with  debts  of  any  confiderable  value.  If  a  gentleman,  or  one 
C  474  3  in  a  liberal  profeffion,  at  the  time  of  contracting  his  debts, 
has  a  fufficient  fund  to  pay  them,  the  delay  of  payment  is  a 
fpecies  of  difhonefty,  and  a  temporary  injuftice  to  his  creditor  : 
and  if,  at  fuch  time,  he  has  no  fufficient  fund,  the  difhonefty 
and  injuftice  is  the  greater.  He  cannot  therefore  murmur, 
if  he  fuffers  the  punifhment  which  he  has  voluntarily  drawn 
upon  himfelf.  But  in  mercantile  tranfadtions  the  cafe  is  far 
otherwife.  Trade  cannot  be  carried  on  without  mutual  cre- 
dit on  both  fides :  the  contracting  of  debts  is  therefore  here 
not  only  justifiable,  but  neceffary.  And  if  by  accidental 
calamities,  as  by  the  lofs  of  a  fhip  in  a  tempeft,  the  failure 
of  brother  traders,  or  by  the  non-payment  of  perfons  out  of 
trade,  a  merchant  or  trader  becomes  incapable  of  difcharg- 
ing  his  own  debts,  it  is  his  misfortune  and  not  his  fault. 
To  the  misfortunes  therefore  of  debtors,  the  law  has  given  a 
companionate  remedy,  but  denied  it  to  their  faults  :  fince,  at 
the  fame  time  that  it  provides  for  the  fecurity  of  commerce, 
by  enacting  that  every  confiderable  trader  may  be  declared  a 
bankrupt,  for  the  benefit  of  his  creditors  as  well  as  himfelf, 
it  has  alfo  (to  difcourage  extravagance)  declared  that  no  one 

fhall 
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fhall  be  capable  of  being  made  a  bankrupt,  but  only  a  trader  ; 
nor  capable  of  receiving  the  full  benefit  of  the  fcatutes,  but 
only  an  indujlrious  trader. 

The  firft  ftatute  made  concerning  any  Englifh  bankrupts, 
was  34  Hen.  VIII.  c.  4.,  when  trade  began  firft  to  be  pro- 
perly cultivated  in  England  (2) :  which  has  been  almoft 
totally  altered  by  ftatute  13  Eliz.  c.  7.,  whereby  bankruptcy 
is  confined  to  fuch  perfons  only  as  have  ufed  the  trade  of 
merchandize)  in  grofs  or  by  retail,  by  way  of  bargaining, 
exchange,  rechange,  bartering,  chevifance  l,  or  otherwife  •,  or 
have  fought  their  living  by  buying  and  felling.  And  by  ftatute 
21  Jac.  I.  c.  19.,  perfons  ufing  the  trade  or  profeffion  of  a 
fcrivener,  receiving  other  men's  monies  and  eftates  into  their 
truft  and  cuftody,  are  alfo  made  liable  to  the  ftatutes  of 
bankruptcy :  and  the  benefits  as  well  as  the  penal  parts  of 
the  law,  are  extended  as  well  to  aliens  and  denizens  as  to  [  475  ] 
natural-born  fubjects ;  being  intended  entirely  for  the 
protection  of  trade,  in  which  aliens  are  often  as  deeply 
concerned  as  natives  (3).     By  many  fubfequent  ftatutes,  but 

1  That  is,  making  contradis.     (Dufrefne,  II.  569.) 

(2)  But  that  ftatute  extended  to  perfons  of  every  denomination 
who  came  under  the  defcription  of  the  preamble,  which  fee  in  the 
preceding  note  ( 1 ).  By  that  ftatute  the  chief  officers  of  ftate,  the 
chief  juftices,  the  privy  council,  or  three  of  them  at  the  leaft,  had 
the  authority  which  is  now  given  to  the  commiffioners  of  bankrupt, 
to  diftribute  the  bankrupt's  property  among  his  creditors.  It  is 
fomething  remarkable,  that,  although  the  fubfequent  ftatutes 
defcribe  what  traders  fhall  be  bankrupts,  and  the  conduct  which 
renders  them  fubject  to  the  bankrupt  laws,  and  give  commiffioners 
appointed  by  the  chancellor  authority  over  fuch  perfons,  yet  I  have 
no  where  found  any  negative  words,  or  words  to  repeal  this  ftat. 
of  Henry  VIII.  The  authority  in  that  ftatute  is  left  to  the  dif- 
cretion  of  the  high  perfons  therein  named  ;  and  as  the  object  was 
fuppofed,  as  I  conceive,  to  have  been  fufficiently  anfvvered  by  the 
fubfequent  ftatutes,  it  fell  into  entire  difufe. 

(3)  Any  perfon,  whether  native,  denizen,  or  alien,  who  trades 
to  England,  although  he  never  reiides  here  as  a  trader,  may  be  a 

Q  q  3  bankrupt, 
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laitly  by  ftatute  5  Geo.  II.  c.  30.  m,  bankers,  brokers,  and 
faclors,  are  declared  liable  to  the  ftatutes  of  bankruptcy  ;  and 
this  upon  the  fame  reafon  that  fcriveners  are  included  by  the 
ftatute  of  James  I.,  viz.  for  the  relief  of  their  creditors  ; 
whom  they  have  otherwife  more  opportunities  of  defraud- 
ing than  any  other  fet  of  dealers,  and  they  are  properly  to 
be  looked  upon  as  traders,  fince  they  make  merchandize  of 
money,  in  the  fame  manner  as  other  merchants  do  of  goods 
and  other  moveable  chattels.  But  by  the  fame  a£t  n,  no 
farmer,  grazier,  or  drover,  fhall  (as  fuch)  be  liable  to  be 
deemed  a  bankrupt  (4) :  for,  though  they  buy  and  fell  corn, 
and  hay,  and  beads,  in  the  courfe  of  hufbandry,  yet  trade 
is  not  their  principal,  but  only  a  collateral  object  :  their 
chief  concern  being  to  manure  and  till  the  ground,  and  make 
the  bed  advantage  of  its  produce.  And,  befides,  the  fub- 
jecSUng  them  to  the  laws  of  bankruptcy  might  be  a  means  of 
defeating  their  landlords  of  the  fecurity  which  the  law  has 
given  them  above  all  others,  for  the  payment  of  their  re- 
ferved  rents  *,  wherefore  alfo,  upon  a  fimilar  reafon,  a  receiver 
of  the  king's  taxes  is  not  capable  0,  as  fuch,   of  being  a  bank- 

m  §  39.  "  §  40.  °  §  eod. 


bankrupt,  if  he  fhould  come  to  England  and  commit  an  aft  of 
bankruptcy  whilft:  he  is  here.     Cotup.  398. 

(4)  Although  a  farmer,  grazier,  and  drover,  cannot  from  their 
refpeftive  occupations  alone  be  bankrupts,  yet  if  they  buy 
and  fell,  or  are  dealers,  independently  of  thefe  charafters,  they 
become,  like  other  traders,  fubjeft  to  the  bankrupt  laws  :  as,  one 
farme-r  was  declared  a  bankrupt,  who  bought  large  quantities  of 
potatoes,  not  for  planting  or  confuming  upon  his  farm,  but  for 
felling  again  for  profit,  1  S/r.  513.  :  and  another,  who  occafion- 
ally  bought  horfes,  not  for  the  ufe  of  his  farm,  but  to  make 
a  profit  of  by  refelling.  iT.  i?.  517.  A  farmer,  who  makes 
upon  his  farm  bricks  for  fale,  from  earth  not  taken  from  the 
farm,  may  be  a  bankrupt.  1  Bro.  173.  But  where  a  man  rented 
a  farm,  wherein  there  was  a  brick-ground,  upon  which  he  dug 
the  clay  and  manufaftured  bricks  for  fale,  the  court  of  common 
pleas  decided  he  could  not  be  a  bankrupt  ;   but  this  judgment  was 

afterwards 
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rupt ;  leit  the  king  Ihould  be  defeated  of  thofe  extenfive 
remedies  againft  his  debtors,  which  are  put  into  his  hands  by 
the  prerogative.  By  the  fame  ftatute  p,  no  perfon  fhall  have 
a  commiffion  of  bankrupt  awarded  againft  him,  unlefs 
at  the  petition  of  fome  one  creditor,  to  whom  he  owes 
100/.;  or  of  two,  to  whom  he  is  indebted  150/.;  or  of 
more,  to  whom  altogether  he  is  indebted  200/.  For  the 
law  does  not  look  upon  perfons,  whofe  debts  amount  to  lefs, 
to  be  traders  confiderable  enough,  either  to  enjoy  the  benefit 
of  the  ftatute  themfelves,  or  to  entitle  the  creditors,  for  the 
benefit  of  public  commerce,  to  demand  the  diftribution  of 
their  effects. 

In  the  interpretation  of  thefe  feveral  ftatutes,  it  hath  been  [  476  ] 
held,  that  buying  only,  or  felling  only,  will  not  qualify  a 
man  to  be  a  bankrupt ;  but  it  muft  be  both  buying  and  fell- 
ing, and  alfo  getting  a  livelihood  by  it.  As,  by  exercifing 
the  calling  of  a  merchant,  a  grocer,  a  mercer,  or  in  one 
general  word,  a  chapman,  who  is  one  that  buys  and  fells  any 
thing.  But  no  handicraft  occupation  (where  nothing  is 
bought  and  fold,  and  where  therefore  an  extenfive  credit, 
for  the  ftock  in  trade,  is  not  neceffary  to  be  had)  will  make 
a  man  a  regular  bankrupt ;  as  that  of  a  hufbandman,  a 
gardener,  and  the  like,  who  are  paid  for  their  work  and 
labour q.  Alfo  an  innkeeper  cannot,  as  fuch,  be  a  bank- 
rupt l"  (5) :  for  his  gain  or  livelihood  does  not  arife  from  buy- 

p  §23.  r  Cro.  Car.  549.     Skinn.291. 

'  Cro.  Car.  31. 


afterwards  reverfed  by  the  court  of  king's  bench.  1  T.  R.  32. 
Cooke,  52.   3d  edit. 

(5)  An  innkeeper  may  be  a  bankrupt,  if  he  fell  liquor  out  of 
his  houfe  to  all  perfons  who  fend  for  it,  however  inconfiderable  the 
quantity,  or  fmall  his  profit.  1  T.  R.  517.  And  by  this  fpecies 
of  dealing,  it  is  probable  that  all  innkeepers  are  now  traders,  and 
liable  to  be  made  bankrupts. 

In  other  cafes,  however  fmall  the  dealing  of  a  trader  may  be,  if 
he  has  a  general  intention  to  carry  on   the  bufinefs  to  an  extent 

Q  q  4  propor. 
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ing  and  felling  in  the  way  of  merchandize,  but  greatly  from 
the  ufe  of  his  rooms  and  furniture,  his  attendance  and  the 
like  •,  and  though  he  may  buy  corn  and  victuals,  to  fell  again 
at  a  profit,  yet  that  no  more  makes  him  a  trader,  than  a 
fchoolmafter  or  other  perfon  is,  that  keeps  a  boarding-houfe, 
and  makes  confiderable  gains  by  buying  and  felling  what  he 
fpends  in  the  houfe  j  and  fuch  a  one  is  clearly  not  within  the 
ftatutes 3.  But  where  perfons  buy  goods,  and  make  them 
up  into  faleable  commodities,  as  fboemakers,  fmiths,  and  the 
like ;  here,  though  part  of  the  gain  is  by  bodily  labour,  and 
not  by  buying  and  felling,  yet  they  are  within  the  ftatutes  of 
bankrupts  * :  for  the  labour  is  only  in  melioration  of  the 
commodity,  and  rendering  it  more  fit  for  fale. 

One  fingle  a£t  of  buying  and  felling  will  not  make  a  man 
a  trader ;  but  a  repeated  practice,  and  profit  by  it.  Buying 
and  felling  bank-ftock,  or  other  government  fecuricies,  will 
not  make  a  man  a  bankrupt,  they  not  being  goods,  wares, 
or  merchandize,  within  the  intent  of  the  ftatute,  by  which 
a  profit  may  be  fairly  made  u.  Neither  will  buying  and  felling 
under  particular  reftraints,  or  for  particular  purpofes  ;  as  if 
[477  3  a  commiffioner  of  the  navy  ufes  to  buy  victuals  for  the  fleet, 
and  difpofe  of  the  furplus  and  refufe,  he  is  not  thereby  made 
a  trader  within  the  ftatutes  w.  An  infant,  though  a  trader, 
cannot  be  made  a  bankrupt ;  for  an  infant  can  owe  nothing 
but  for  neceflaries ;  and  the  ftatutes  of  bankruptcy  create  no 
new  debts,  but  only  give  a  fpeedier  and  more  effectual  re- 
medy for  recovering  fuch  as  were  before  due  :  and  no  perfon 
can  be  made  a  bankrupt  for  debts,  which  he  is  not  liable  at 
law  to  pay  x.     But  a  feme-covert  in  London,  being  a  fole 

•  Skina.  293.     3  Mod.  330.  w  Salk.  no.     Skinn.  29a. 

1  Cro.  Car.  31.     Skinn.  292.  x  Lord  Raym.  443. 

u  2  P.  Wms.  308. 


proportionate  to  his  means,  it  feems  a  fufficient  trading  to  fupport 
a  commifnon  of  bankrupt. 

trader 
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trader  according  to  the  cuftom,  is  liable  to  a  commiflion  of 
bankrupt  *  (6). 

2.  Having  thus  confidered  who  may,  and  who  may  not, 
be  made  a  bankrupt,  we  are  to  inquire,  fecondly,  by  what 
aBs  a  man  may  become  a  bankrupt.  "  A  bankrupt  is  a 
"  trader,  who  fecretes  himfelf,  or  does  certain  other  ac~ls, 
"  tending  to  defraud  his  creditors."  We  have  hitherto  been 
employed  in  explaining  the  former  part  of  this  description, 
"  a  trader;"  let  us  now  attend  to  the  latter,  «  who  fecretes 
"  himfelf,  or  does  certain  other  acts  tending  to  defraud  his 
"  creditors."  And,  in  general,  whenever  fuch  a  trader,  as 
is  before  defcribed,  hath  endeavoured  to  avoid  his  creditors, 
or  evade  their  juft  demands,  this  hath  been  declared  by  the 
legiflature  to  be  an  ac~l  of  bankruptcy,  upon  which  a  com- 
miflion  may  be  fued  out.  For  in  this  extrajudicial  method 
of  proceeding,  which  is  allowed  merely  for  the  benefit  of 
commerce  the  law  is  extremely  watchful  to  detect  a  man, 
whofe  circumfhances  are  declining,  in  the  firft  inflance,  or 
at  leaft  as  early  as  pofTible  :  that  the  creditors  may  receive  as 
large  a  proportion  of  their  debts  as  may  be ;  and  that  a  man 
may  not  go  on  wantonly  wafting  his  fubftance,  and  then 
claim  the  benefit  of  the  ftatutes,  when  he  has  nothing  left  to 
diftribute. 

To  learn  what  the  particular  a&s  of  bankruptcy  are, 
which  render  a  man  a  bankrupt,  we  mud  confult  the  feveral 
ftatutes,  and  the  refolutions  formed  by  the  courts  thereon.  [  478  ] 
Among  thefe  may  therefore  be  reckoned,  1.  Departing  from 
the  realm,  whereby  a  man  withdraws  himfelf  from  the  jurif- 
di£tion  and  coercion  of  the  law,  with  intent  to  defraud  his 
creditors z  (7).     2.  Departing  from  his  own  houfe,  with  intent 

y  La  Vie  v.  Philips,  M.  6  Geo.  III.  B.  R..  2  Stat.  13  Eliz.  c.  7. 

(6)  But  if  a  fingle  woman  carries  on  a  trade,  and  commits  an 
aft  of  bankruptcy,  me  cannot  after  marriage  be  made  a  bankrupt. 
Coo&e,  40.     2  Bro.  266. 

(7)  The  ftatute  1  Jac.  I.  c.  15.  declares,  that  departing  from 
the  realm,  departing  from  the  dwelling-houfe,  keeping-houfe,  &c. 

"to 
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to  fecrete  himfclf,  and  avoid  his  creditors a.  3.  Keeping 
in  his  own  houfe,  privately,  fo  as  not  to  be  feen  or  fpoken 
with  by  his  creditors,  except  for  jufl  and  neceflary  caufe  ; 
which  is  likewife  conftrued  to  be  an  intention  to  defraud  his 
creditors,  by  avoiding  the  procefs  of  the  lawb(8).     4.  ProT 

a  Ibid.  I  Jae.T.  c.  15.  b  Stat.  13  Eliz.  c.  7. 


"  to  the  intent  or  whereby  his  creditors  may  be  defeated  or  de- 
"  layed*'  payment  of  their  debts,  are  afts  of  bankruptcy.  The 
court  of  king's  bench  have  lately  conftrued  or  whereby  to  fignify 
and  whereby.  So  to  conftitute  an  aft  of  bankruptcy  the  trader 
mud  depart  from,  or  keep,  his  houfe  with  an  intent  to  delay  pay- 
ment, and  during  his  abfence  a  creditor  muft  be  delayed.  Fowler 
v.  Paget,  7  T.  R.  510.  5  T.  R.  575.  The  former  conftruftion, 
viz.  that,  if  a  creditor  was  denied  payment  whilft  a  merchant 
had  left  his  houfe,  though  with  no  intent  to  delay  payment,  the 
merchant  became  a  bankrupt,  could  never  be  the  intention  of  the 
legislature. 

But  in  Robertfon  v.  Liddel,  9  Eajl,  487.,  all  the  preceding  cafes 
were  fully  confidered,  and  the  court  of  king's  bench  decided  that 
the  words  or  whereby,  have  the  fame  meaning  as  the  words  to  the 
intent,  and  that  the  afts  done  with  intent  of  delaying  creditors  are 
fufficient,  although  no  creditor  calls  for  payment. 

(8)  A  denial  that  the  trader  is  at  home,  when  in  faft  he  is, 
by  his  order  or  approbation,  to  a  creditor  or  his  fervant,  who 
comes  to  demand  payment  of  a  debt,  is  prima  facie,  and  is  gene- 
rally admitted  evidence  of  this  aft  of  bankruptcy  ;  yet  if  the  de- 
nial were  made  not  to  delay  payment,  but  for  fome  other  caufe, 
as  ficknefs,  company,  bufmefs,  or  the  unfeafonablenefs  of  the  hour, 
it  does  not  amount  to  an  aft  of  bankruptcy.  All  the  afts  of 
bankruptcy  being  voluntary  afts  in  the  bankrupt,  except  lying  in 
prifon  for  two  months,  or  neglefting  to  make  fatisfaftion  within 
the  fame  time  after  fervice  of  legal  procefs,  where  the  trader  has 
privilege  of  parliament,  which  afts  of  bankruptcy  may  be  compul- 
fory  and  unavoidable  ;  the  confequence  is,  that  molt  bankruptcies 
are  previoufly  concerted  by  the  trader  and  fome  of  his  creditors  ; 
yet  it  is  held,  if  any  creditor,  who  has  concerted  the  bankruptcy 
with  the  trader,  comes  or  fends  for  payment,  and  a  denial  is  made, 
this  is  not  an  aft  of  bankruptcy ;  for  the  trader  cannot  be  faid  to 

keep 
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curing  or  fufFering  himfelf  willingly  to  be  arretted,  or  out- 
lawed, or  imprifoned,  without  juft  and  lawful  caufe  •,  which 
is  likewife  deemed  an  attempt  to  defraud  his .  creditors c. 
5.  Procuring  his  money,  goods,  chattels,  and  effects  to  be 
attached  or  fequeftered  by  any  legal  procefs ;  which  is  an- 
other plain  and  direct  endeavour  to  difappoint  his  creditors 
of  their  fecurity  d  (9).  6.  Making  any  fraudulent  convey- 
ance to  a  friend,  or  fecret  truftee,  of  his  lands,  tenements, 
goods,  or  chattels  :  which  is  an  a£t  of  the  fame  fufpicious 
nature  with  the  lafte(io).     7.  Procuring  any   protection, 

c  Ibid.  1  Jac.  I.  c.  15.  e  Stat.  1  Jac.  I.  c.  15. 

d  Stat.  I  Jac.  I.  c.  15. 


keep  houfe  to  delay  a  creditor,  who  fends  not  for  payment,  but 
for  refufal  of  payment.  But  if  any  other  creditor,  who  is  not 
privy  to  tbiB  agreement  and  defign,  fends  for  payment,  and  a  de- 
nial is  made,  this  is  a  complete  aft  of  bankruptcy.     Cooke,  93. 

(9)  A  fraudulent  judgment  and  execution,  though  void  againft 
creditors,  do  not  conftitute  an  aft  of  bankruptcy  ;  the  words  in  the 
ftatute  1  Jac.  I.  c  15.  fignify  the  peculiar  manner  of  carrying  on 
fuits  in  London  and  fome  other  places.     Coivp.   427. 

(10)  A  fraudulent  conveyance  or  fale  of  goods  by  a  trader,  is 
not  an  aft  of  bankruptcy,  unlefs  it  is  by  deed.  4  Burr.  2478.  A 
grant  or  afiignment  of  all  a  trader's  property  is  an  aft  of  bank- 
ruptcy. Doug.  282.  And  even  an  afiignment  by  a  trader  of  all 
his  property  in  truft  for  his  creditors,  is  an  aft  of  bankruptcy,  unlefs 
they  all  concur,  being  contrary  to  the  policy  of  the  bankrupt  laws. 
But  the  creditors  who  are  parties,  or  afienting  to  fuch  an  afiign- 
ment, cannot  avail  themfelves  of  it,  and  eftablifh  it  as  an  aft  of 
bankruptcy.  Cooke,  108.  2  T.  R.  594.  A  conveyance  by  deed 
of  part  of  the  effefts,  if  made  in  contemplation  of  bankruptcy,  is 
alfo  an  aft  of  bankruptcy.  Doug.  86.  But  where  there  is  a  con- 
veyance without  deed,  or  a  payment  of  money,  or  any  preference 
is  given,  although  to  a  bondjide  and  meritorious  creditor,  upon  the 
eve  and  expeftation  of  bankruptcy,  this  is  a  fraud  againft  the  bank- 
rupt laws,  and  may  after  bankruptcy  be  avoided  by  the  afiignees, 
for  the  benefit  of  the  creditors  in  general.     Coivp.  127.  629. 

Yet  if  fuch  a  preference  to  a  particular  creditor  be  not  given 
voluntarily,  but  from  an  apprehenfion  of  legal  procefs,  it  is  not 
fraudulent,  and  cannot  afterwards  be  vacated.      1  T.  R.  155. 

not 
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not  being  himfelf  privileged  by  parliament,  in  order  to 
fcreen  his  perfon  from  arrefts  ;  which  alfo  is  an  endeavour 
to  elude  the  juftice  of  the  law  f.  8.  Endeavouring  or  de- 
firing,  by  any  petition  to  the  king,  or  bill  exhibited  in  any 
of  the  king's  courts  againft  any  creditors,  to  compel  them 
to  take  lefs  than  their  juft  debts ;  or  to  procraftinate  the 
time  of  payment  originally  contracted  for  ;  which  are  an 
acknowledgment    of   either  his    poverty    or    his    knavery6. 

9.  Lying  in  prifon  for  two  months,  or  more,  upon  arreft  or 
other  detention  for  debt,  without  finding  baii,  in  order  to 
obtain  his  liberty  h  (1 1).  For  the  inability  to  procure  bail, 
argues  a  ftrong  deficiency  in  his  credit,  owing  either  to  his 
fufpecled  poverty,  or  ill  character  ;  and  his  neglect  to  do 
it,  if  able,  can  arife  only  from  a  fraudulent  intention  j  in 
either  of  which  cafes  it  is  high  time  for  his  creditors  to  look 

[  479  ]  to   themfelves,    and    compel   a  diftribution    of   his    effects. 

10.  Efcaping  from  prifon  after  an  arreft  for  a  juft  debt  of 
100/.  or  upwards'.  For  no  man  would  break  prifon  that 
was  able  and  defirous  to  procure  bail  j  which  brings  it 
within  the  reafon  of  the  laft  cafe.  11.  Neglecting  to 
make  fatisfaction  for  any  juft  debt  to  the  amount  of  100/. 
within  two  months  after  fervice  of  legal  procefs,  for  fuch 
debt,  upon  any  trader  having  privilege  of  parliament k  ( 1 2). 

f  Stat.  21  Jac.  I.  c.  10.     .  *  Stat.  21  Jac.  I.  c.  19. 

s  Ibid.  k  Stat.  4  Geo.  III.  c.  33. 

h  Ibid. 


(11)  In  this  cafe  the  aft  of  bankruptcy  relates  back  to  the  day 
upon  which  the  arreft  is  made.  2  T.  R.  143.  But  if  a  trader,  upon 
being  arretted,  puts  in  bail,  and  afterwards  furrenders  himfelf  in 
difcharge  of  his  bail,  and  lies  two  months  in  prifon,  the  aft  of  bank- 
ruptcy is  committed  on  the  day  of  the  furrender.  Bull.  N.  P.  38. 
The  commiffion  cannot  ifiue  before  the  end  of  the  two  months,  as 
the  petitioning  creditor  makes  an  affidavit  that  he  believes  the 
debtor  has  committed  an  aft  of  bankruptcy.     8  T.  R.  507. 

(12)  A  member  of  either  houfe  of  parliament,  who  engages  in 
trade,  is  fubjeft  to  the  bankrupt  laws,  if  he  commits  any  aft  of 

bankruptcy ; 
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These  are  the  feveral  acts  of  bankruptcy,  exprefsly  de- 
fined by  the  flatutes  relating  to  this  title  :  which  being  fo 
numerous,  and  the  whole  law  of  bankrupts  being  an  inno- 
vation on  the  common  law,  our  courts  of  juftice  have  been 
tender  of  extending  or  multiplying  acts  of  bankruptcy  by 
any  conftru£tion,  or  implication  (13).  And  therefore  fir 
John  Holt  held  ',  that  a  man's  removing  his  goods  privately 
to  prevent  their  being  feifed  in  execution,  was  no  act  of 
bankruptcy.     For  the  flatutes  mention  only  fraudulent  gifts 

1  Lord  Raym.  725. 

bankruptcy  ;  but  as  the  aft  of  bankruptcy  by  an  arreft  is  the  only 
one  which  other  traders  can  be  compelled  to  commit,  in  order 
therefore  to  compel  merchants,  having  privilege  of  parliament, 
either  to  difcharge  their  debts,  or  to  yield  up  their  property  to  be 
equally  diitributed  amongft  their  creditors,  the  4  Geo.  III.  c.  33. 
enafts,  that  if  any  creditor  or  creditors,  whofe  debt  or  debts  would 
enable  them  to  be  petitioning  creditors,  (hall  ferve  any  fuch  mer- 
chant with  procefs  fued  out  as  defcribed  by  the  ftatute,  he  (hall  be 
declared  a  bankrupt,  unlefs  within  two  months  he  compounds  or 
pays  the  debt,  or  enters  into  a  bond  with  two  fureties,  to  be  ap- 
proved of  by  a  judge  of  the  court,  to  pay  the  fum  recovered  in  the 
aftion  with  cofts. 

The  ftatute  45  Geo.  III.  c.  124.  provides  ft  ill  farther,  that  fuch 
merchant  fhall  be  adjudged  a  bankrupt  unlefs  he  fhall  alfo,  within 
two  months  after  being  ferved  with  the  procefs,  enter  a  common 
appearance  in  the  court  in  which  the  adtion  is  brought.  Such 
merchant  may  alfo  be  declared  a  bankrupt,  if  he  does  not  obey  an 
order  of  the  court  of  chancery,  or  court  of  exchequer,  to  pay  mo- 
ney, fuch  order  being  made  as  directed  by  the  ftatute. 

(13)  There  is  one  act  of  bankruptcy  befides  thofe  enumerated 
above  by  the  learned  Commentator,  viz.  If  any  bankrupt  fhall  give 
or  fecure  to  the  perfon  who  has  fued  out  a  commiffion,  more  in 
the  pound  than  other  creditors  can  receive,  that  commiffion 
fhall  be  fuperfeded,  and  this  alone  fhall  be  an  act  of  bankruptcy  to 
fupport  another  commiffion.  5  Geo.  II.  c.  30.  f.  24.  And  if  a 
trader  gives  a  fatisfa&ion  to  a  petitioning  creditor,  who  has  fued 
out  a  commiffion,  which  induces  him  not  to  profecute  it ;  this  is 
held  to  be  an  aft  of  bankruptcy  which  will  fupport  a  fecond  com- 
miffion.     Cooke,  120. 

to 
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to  third  perfons,  and  procuring  them  to  be  feifed  by  (ham 
procefs  in  order  to  defraud  creditors  :  but  this,  though  a 
palpable  fraud,  yet  falling  within  neither  of  thofe  cafes, 
cannot  be  adjudged  an  a£t  of  bankruptcy.  So  alfo  it  has 
been  determined  exprefsly,  that  a  banker's  flopping  or  re- 
futing payment  is  no  act  of  bankruptcy  ;  for  it  is  not  within 
the  defcription  of  any  of  the  ftatutes,  and  there  may  be  good 
reafons  for  his  fo  doing,  as  fufpicion  of  forgery,  and  the  like : 
and  if,  in  confequence  of  fuch  refufal,  he  is  arretted,  and 
puts  in  bail,  ftill  it  is  no  act  of  bankruptcy  m  :  but  if  he  goes 
to  prifon,  and  lies  there  two  months,  then,  and  not  before, 
he  is  become  a  bankrupt  (14). 

We  have  feen  who  may  be  a  bankrupt,  and  what  aEls  will 
make  him  fo  :  let  us  next  confider, 

3.  The  proceedings  on  a  commiflion  of  bankrupt:  fo  far 
as  they  affect  the  bankrupt  himfelf.     And  thefe  depend  en- 
F_  480  ]  tirely  on  the  feveral  ftatutes  of  bankruptcy  •,  all  which  I  fhall 
endeavour  to  blend  together,  and  digeft  into  a  concife  metho- 
dical order. 

And,    firft,  there  mud  be  a  petition  to  the  lord  chancellor 

by  one  creditor  to  the  amount  of  100/.  or  by  two  to  the 

amount  of    150/.    or  by  three  or  more  to  the  amount  of 

200A  ;    which  debts  muft  be    proved    by  affidavit  n  (15): 

m  7  Mod.  139.  n  Stat.  5  Geo.  II.  c.  30. 

(14)  Bankruptcy  and  infolvency,  though  frequently  confounded 
in  common  difcourfe,  yet  are  very  different  in  the  confideration 
of  law.  Bankruptcy  can  happen  to  no  one  who  is  not  a  trader, 
and  every  trader,  by  committing  any  of  the  afts  already  enumerated 
may  be  a  bankrupt,  though  he  may  be  worth  one  hundred  thou- 
fand  pounds  after  the  payment  of  all  his  debts  ;  and  if  a  trader  or 
merchant  openly  appears  in  his  fhop  or  counting-houfe,  and  tells 
his  creditors,  I  cannot  pay  you,  or  I  will  not  pay  you,  no  commif- 
fion  can  be  fued  out  againfl  him  till  he  has  done  fome  aft  which  the 
law  denominates  an  aft  of  bankruptcy. 

( 15 )  The  petitioning  creditor's  debt  muft  be  a  legal,  not  an 
equitable  demand,  and  confequently  the  affignee  of  a  bond  cannot 

take 
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upon  which  lie  grants  a  commiffion  to  fuch  difcreet  perfons 
as  to  him  {hall  feem  good,  who  are  then  ftiled  commiffioners 

take  out  a  commifiion.  If  a  debt  is  due  from  a  partnerfhip,  it  will 
be  fufficient  to  fupport  a  feparate  commiffion  againft  one  partner 
only.  The  petitioning  creditor's  debt  muft  be  contracted,  either 
before  the  bankrupt  began,  or  before  he  left  off,  trade.  If  a 
note  or  bill  is  drawn  before  the  aft  of  bankruptcy,  but  indorfed 
without  fraud  afterwards,  the  indorfee  has  the  fame  right  to  pe- 
tition for  and  to  prove  it  under  the  commiffion  as  the  original 
payee.  The  holders  of  bonds,  bills,  notes,  and  other  fecurities 
for  the  payment  of  money,  or  in  confederation  of  goods  fold  upon 
credit,  may  petition  for  a  commiffion,  before  fuch  fecurities  are 
due,  by  the  5  Geo.  II.  c.  30.  f.  22.  Lord  Kenyon  is  of  opinion 
that  the  ftatute  extends  to  all  agreements  to  pay  at  a  fixed  future 
day.  See  Cull.  74.  But  the  court  of  king's  bench  have  decided 
that  the  power  of  petitioning  for  a  commiffion  of  bankrupt  is  con- 
fined to  fuch  creditors,  where  the  debts  are  due  at  a  day  to  come, 
as  have  written  fecurities  payable  at  a  future  day.  9  Eajl,  505.  It 
is  neceffary  to  fupport  a  commiffion  and  the  proceedings  under  it, 
that  the  petitioning  creditor's  debt  fhould  have  exifled  prior  to 
any  aft  of  bankruptcy  proved.      See  Cooke,  ch.  ii. 

But  if  the  petitioning  creditor  has  a  debt  due  to  him  lefs  than 
100/.  at  the  time  of  the  aft  of  bankruptcy,  and  has  a  note  indorfed 
to  him  afterwards,  but  due  before  the  fuing  out  the  commiffion 
of  bankrupt,  making  up  more  than  100/.  this  will  be  fufficient. 
7  T.  R.  498. 

A  debt  by  fimple  contraft  of  more  than  fix  years'  ftanding  is 
fufficient  to  fupport  a  commiffion  of  bankruptcy.  5  Burr.  2630. 
An  infant  cannot  be  a  petitioning  creditor,  becaufe  his  bond  to  the 
great  feal  would  be  voidable.      3  Vef.  jun.  554. 

If  a  creditor  takes  his  debtor  in  execution,  he  cannot  afterwards 
fue  out  a  commiffion  againft  him  for  the  fame  debt,  for  the  execu- 
tion is  a  legal  fatisfaftion  of  that  debt.     8  T.  R.  123. 

But  if  any  other  creditor  has  the  bankrupt  in  execution  before 
the  fuing  out  of  the  commiffion,  if  he  is  difcharged  by  his  certificate, 
or  the  creditor  difcharges  him,  the  creditor  may  prove  his  debt 
under  the  commiffion  ;  but  if  the  creditor,  after  the  fuing  out 
of  the  commiffion,  takes  the  bankrupt  in  execution,  he  cannot 
afterwards  refort  to  the  commiffion,  but  he  is  bound  by  his  eleftion. 
Cooke,  1 6c. 

4  of 


480  The  Rights  Book  II. 

of  bankrupt  °.  The  petitioners,  to  prevent  malicious  appli- 
cations, muft  be  bound  in  a  fecurity  of  200/.  to  make  the 
party  amends  in  cafe  they  do  not  prove  him  a  bankrupt  (16). 
And  if,  on  the  other  hand,  they  receive  any  money  or  effects 
from  the  bankrupt,  as  a  recompence  for  fuing  out  the  com- 
miffion,  fo  as  to  receive  more  than  their  rateable  dividends  of 
the  bankrupt's  eftate,  they  forfeit  not  only  what  they  ihall 
have  fo  received,  but  their  whole  debt.  Thefe  provifions 
are  made  as  well  to  fecure  perfons  in  good  credit  from  be- 
ing damnified  by  malicious  petitions,  as  to  prevent  knavifh 
combinations  between  the  creditors  and  bankrupt,  in  order 
to  obtain  the  benefit  of  a  commiflion.  "When  the  commif- 
fion  is  awarded  and  iffued,  the  commiffioners  are  to  meet, 
at  their  own  expence,  and  to  take  an  oath  for  the  due  exe- 
cution of  their  commiffion,  and  to  be  allowed  a  fum  not 

0  3  Stat.  13  Eliz.  c.  7. 

(16)  When  a  creditor  intends  to  take  out  a  commiflion,  he  muft; 
make  an  affidavit  of  his  debt,  and  execute  a  bond  to  the  great  feal 
(this  is  called  jinking  a  docket)  ;  and  if  he  does  not  get  the 
commiflion  fealed  within  four  days,  exclufive  of  the  day  upon 
which  the  docket  is  ftruck,  any  other  creditor  may  fue  out  the 
commiflion.  Cooke,  ch.  i.  By  an  order  of  lord  chancellor  Lough- 
borough, if  the  commiflion  is  to  be  executed  in  London,  it  (hall 
be  fuperfedable  for  want  of  profecution  at  the  expiration  of  four- 
teen days  after  the  date  thereof ;  and  if  it  is  to  be  executed  in  the 
country,  at  the  expiration  of  twenty-eight  days  after  the  date 
thereof;  and  the  firft  application  by  any  folicitor  on  the  day  after 
the  time  limited  for  a  fuperfedeas  and  a  new  commiflion,  fhall  be 
preferred  to  that  of  the  folicitor  who  fued  out  the  fuperfedable 
commiflion.     4  Bro.  432. 

If  a  commiflion  of  bankrupt  is  fued  out  againft  any  perfon  mali- 
cioufly  or  without  juft  caufe,  he  may  afterwards  petition  the  chan- 
cellor, and  upon  a  reprefentation  of  the  circumftances  of  the  injury, 
the  chancellor  may  order  a  fpecific  fum  to  be  paid  to  him  as  a  com- 
penfation  by  the  petitioning  creditor,  and  to  enable  him  to  recover 
it,  may  aflign  the  bond  to  him  ;  and  the  chancellor's  aflignment  is 
conclufive  evidence  of  the  fraud  and  malice  in  an  action  at  law 
brought  upon  the  bond.     7  T.  R.  300. 

exceeding 
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exceeding  20/.  per  diem  each  at  every  fitting  (17).  And  no 
commiffion  of  bankrupt  fhall  abate,  or  be  void,  upon  any 
demife  of  the  crown  p. 


When  the  commiffioners  have  received  their  commiflion, 
they  are  firft  to  receive  proof  of  the  perfon's  being  a  trader, 
and  having  committed  fome  act  of  bankruptcy  (18) ;   and 

p  Stat.  5  Geo.  IF.  c.  30. 


(17)  The  three  commiffioners  who  attend  the  execution  of  a 
commiffion  are  allowed  20.r.  each  for  every  meeting  in  that  com- 
miflion ;  and  by  a  late  order  of  the  chancellor,  they  cannot  adjourn 
the  meeting  to  another  hour  on  the  fame  day,  fo  as  to  entitle  them- 
felves  to  a  frefli  fee.  They  are  allowed  alfo  20s.  each  for  every 
affignment  and  bargain  and  fale  they  execute,  and  the  fame  for 
figning  a  certificate  for  a  fuperfedeas,  and  the  certificate  of  the 
bankrupt's  conformity. 

The  ftatute  only  allows  20J.  for  each  meeting,  but  as  the  com- 
miffioners ufed  formerly  to  meet  merely  to  examine  a  deed,  or  the 
proceedings  upon  which  they  granted  a  certificate,  they  are  now 
allowed  to  take  diftincvt  fees  for  them,  although  they  fign  them  at 
a  meeting  held  for  the  proof  of  debts,  choice  of  affignees,  or  any 
other  purpofe.  Thefe,  with  half  a  guinea  if  a  commiffioner  ac- 
knowledges the  bargain  and  fale  in  the  court  in  which  it  is  enrolled, 
are  all  the  fees  which  the  commiffioners,  either  in  London  or  the 
country,  are  juftified  in  taking. 

The  reafon  of  taking  that  fee  for  executing  thefe  inftruments  is 
this,  viz.  originally  the  three  commiffioners  had  a  meeting  to 
examine  the  deed  or  inftrument. 

(18)  The  firft  inquiry  is  the  amount  and  nature  of  the  peti- 
tioning creditor's  debt.  The  petitioning  creditor  muft  attend  in 
perfon  before  the  commiffioners,  and  muft  fpecify  the  time  when 
the  debt  was  contracted,  and  the  particulars  of  it.  The  time 
ought  to  be  fpecified  in  the  depofition  of  the  witnefs  who  proves 
the  aft  of  bankruptcy  ;  for,  upon  the  death  of  the  witnefs  after 
the  proceedings  are  recorded,  the  depofition  will  be  evidence  in 
any  court  of  juftice.  Doug.  244.  The  declarations  of  the  party 
are  evidence,  but  they  are  not  alone  fufficient  to  prove  an  adl  of 
bankruptcy  ;  yet  if  his  abfeonding  or  keeping  houfe  is  proved  by 
other  evidence,  his  declarations  at  the  time  will  be  admitted  to 
fhew  his  reafons  for  it,  and  will  thus  complete  the  evidence  of 
Vojl.  II.  R  r  the 
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then  to  declare  him  a  bankrupt,  if  proved  fo ;  and  to  give 
notice  thereof  in  the  gazette,  and  at  the  fame  time  to  ap- 
point three  meetings.  At  one  of  thefe  meetings  an  election 
mull  be  made  of  affignees,  or  perfons  to  whom  the  bank- 
rupt's eftate  fhall  be  afligned,  and  in  whom  it  (hall  be  vefted 
for  the  benefit  of  the  creditors  ;  which  affignees  are  to  be 
£  481  ]  chofen  by  the  major  part,  in  value,  of  the  creditors  who 
{hall  then  have  proved  their  debts  ;  but  may  be  originally 
appointed  by  the  commiflioners,  and  afterwards  approved 
or  rejected  by  the  creditors  :  but  no  creditor  fhall  be  ad- 
mitted to  vote  in  the  choice  of  affignees,  whofe  debt  on  the 
balance  of  accounts  does  not  amount  to  10/.  And  at  the 
third  meeting,  at  fartheft,  which  muft  be  on  the  forty-fecond 
day  after  the  advertifement  in  the  gazette  (unlefs  the  time 
be  enlarged-  by  the  lord  chancellor  (19),)  the  bankrupt,  upon 
notice  alfo  personally  ferved  upon  him,  or  left  at  his  ufual 
place  of  abode,   muft  furrender  himfelf  perfonally    to    the 

the  aft  of  bankruptcy.  The  aft  of  bankruptcy  may  be  cc  uimitted 
after  the  party  has  difcontinued  his  trading.  Cooie,  91,  92. 
Neither  the  trading  nor  aft  of  bankruptcy  can  be  proved  by  a 
creditor. 

*The  petitioning  creditor's  debt  mull  ft  ill  be  prior  to  the  aft  of 
bankruptcy  proved;  but  by  the  46  Geo.  III.  c.  135.  the  com- 
miflion  fhall  not  be  avoided  in  confequence  of  an  aft  of  bank- 
ruptcy prior  to  the  debt  of  the  petitioning  creditor,  but  unknown 
to  him. 

(19)  The  chancellor  may  order  the  time  to  be  enlarged  fifty 
days,  to  be  computed  from  the  day  fixed  for  the  meeting  ;  but 
the  order  muft  be  made  fix  days  before  that  day.  The  order  is 
generally  made  upon  a  petition  in  the  name  of  the  bankrupt,  and 
upon  condition  that  he  furrenders  himfelf  on  the  day  appointed 
between  the  hours  of  ten  and  one  in  the  morning.  This  order  is 
never  denied,  where  it  is  thought  neceffary  to  be  at  the  expence  of 
making  the  application. 

If  the  bankrupt  furrenders  within  the  forty-two  days,  then  the 
commiflioners  have  the  power  to  enlarge  the  time  for  his  laft  exa- 
mination as  long  as  they  fhall  think  convenient,  and  within  that 
enlarged  time  the  bankrupt  is  protected  from  arrefts.  8  T.  R.  475. 
The  bankrupt  is  privileged  from  arreft  the  whole  of  the  forty- 
fecond  day.     7  Vef.  317. 

10  com- 
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commiflioners  ;  which  furrender  (if  voluntary)  protects  him 
from  all  arrefts  till  his  final  examination  is  pad  :  and  he  muft 
thenceforth  in  all  refpects  conform  to  the  directions  of  the 
ftatutes  of  bankruptcy  -,  or,  in  default  of  either  furrender  or 
conformity,  fhall  be  guilty  of  felony  without  benefit  of  clergy, 
"and -{hall  fuffer  death,  and  his  goods  and  eftate  (hall  be  dif- 
tributed  among  his  creditors  1. 

In  cafe  the  bankrupt  abfconds,  or  is  likely  to  run  away, 
between  the  time  of  the  commiffion  iffued,  and  the  laft  day 
of  furrender,  he  may  by  warrant  from  any  judge  orjuftice 
of  the  peace  be  apprehended  and  committed  to  the  county 
gaol,  in  order  to  be  forthcoming  to  the  commiflioners  ;  who 
are  alfo  empowered  immediately  to  grant  a  warrant  for  feiz- 
ing  his  goods  and  papers  r. 

When  the  bankrupt  appears,  the  commiflioners  are  to 
examine  him  touching  all  matters  relating  to  his  trade  and 
effects.  They  may  alfo  fummon  before  them,  and  examine, 
the  bankrupt's  wife 3,  and  any  other  perfon  whatfoever,  as  to 
all  matters  relating  to  the  bankrupt's  affairs.  And  in  cafe 
any  of  them  fhall  refufe  to  anfwer,  or  fhall  not  anfwer  fully, 
to  any  lawful  queftion,  or  fhall  refufe  to  fubfcribe  fuch  their 
examination,  the  commiflioners  may  commit  them  to  prifon 
without  bail,  till  they  fubmit  themfelves,  and  make  and  fign 
a  full  anfwer  ;  the  commiflioners  fpecifying  in  their  warrant 
of  commitment  the  queftion  fo  refufed  to  be  anfwered.  And 
any  gaoler,  permitting  fuch  perfon  to  efcape,  or  go  out  of 
prifon,  fhall  forfeit  500/.  to  the  creditors '. 

The  bankrupt,  upon  this  examination,  is  bound  upon  [  482  ] 
pain  of  death  to  make  a  full  difcovery  of  all  his  eftate  and 
effects,  as  well  in  expectancy  as  poffeflion,  and  how  he  has 
difpofed  of  the  fame  j  together  with  all  books  and  writings 
relating  thereto :  and  is  to  deliver  up  all  in  his  own  power 
to  the  commiflioners  (except  the  neceflary  apparel   of  him- 

1  Stat.  5  Geo.  II.  c.  30.  «  Stat,  21  Jac.  I.  0  19. 

r  Ibid.  «  Stat.  5  Geo.  II.  c.  30. 
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felf,  his  wife,  and  his  children) ;  or,  in  cafe  he  conceals  or 
embezzles  any  effects  to  the  amount  of  20/.,  or  withholds 
any  books  or  writings  with  intent  to  defraud  his  creditors, 
he  (hall  be  guilty  of  felony  without  benefit  of  clergy  ;  and 
his  goods  and  eftates  fhall  be  divided  among  his  creditors  °. 
And  unlefs  it  fhall  appear,  that  his  inability  to  pay  his  debts 
arofe  from  fome  cafual  lofs,  he  may,  upon  conviction  by  in- 
dictment of  fuch  grofs  mifcondu£t  and  negligence,  be  fet 
upon  the  pillory  for  two  hours,  and  have  one  of  his  ears 
nailed  to  the  fame  and  cut  offv  (20). 

After  the  time  allowed  to  the  bankrupt  for  fuch  difcovery 
is  expired,  any  other  perfon  voluntarily  difcovering  any  part 
of  his  eftate,  before  unknown  to  the  affignees,  fhall  be  enti- 
tled to  Jive  per  cent,  out  of  the  effects  fo  difcovered,  and  fuch 
farther  reward  as  the  affignees  and  commiffioners  fhall  think 
proper.  And  any  truftee  wilfully  concealing  the  eftate  of 
any  bankrupt,  after  the  expiration  of  the  two-and-forty  days, 
fhall  forfeit  100/.  and  double  the  value  of  the  eftate  con- 
cealed, to  the  creditors  w. 

Hitherto  every  thing  is  in  favour  of  the  creditors ;  and 
the  law  feems  to  be  pretty  rigid  and  fevere  againft  the  bank- 
rupt; but,  in  cafe  he  proves  honeft,  it  makes  him  full  amends 
for  all  this  rigour  and  feverity.  For  if  the  bankrupt  hath 
made  an  ingenuous  difcovery  (of  the  truth  and  fufficiency 
of  which  there  remains  no  reafon  to  doubt),  and  hath  con- 
formed in  all  points  to  the  directions  of  the  law  j   and  if,  in 

u  StJt.  5  Geo.  IT.  c.  30.     By  the  laws  conceal  the  effects  of  a  bankrupt,  or 

of    Naples,     all     fraudulent     bankrupts,  fet  up  a  pretended  debt  to  defraud  his 

particularly  fuch    as    do    not    iurrender  creditors.  (Mod.  Un.  Hilt. xxviii. 320.^ 
themfelves      within      fcur     days,       are  v  Stat.  21  Jac.  I.  c.  19. 

punifhed    with      death ;     alio     all    who  w  Stat.  5  Geo.  II.  c.  30. 


(20)  Thtre  are  inltances  of  convictions  and  executions  of 
bankrupts  for  not  furrendering,  and  for  concealment  of  their  ef- 
fects ;  Green,  208.  ;  but  I  never  read  of  any  profecution  for  this 
offence. 

1 2  con- 
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confequence  thereof,  the  creditors,  or  four  parts  in  five  of 
them  in  number  and  value,  (but  none  of  them  creditors  for 
lefs  than  20/.)  will  fign  a  certificate  to  that  purport ;  the 
commiffioners  are  then  to  authenticate  fuch  certificate  under  r  483  ] 
their  hands  and  feals  (21),  and  to  tranfmit  it  to  the  lord 
chancellor,  and  he,  or  two  of  the  judges  whom  he  (hall 
appoint,  on  oath  made  by  the  bankrupt  that  fuch  certificate 
was  obtained  without  fraud,  may  allow  the  fame,  or  dif- 
allow  it,  upon  caufe  fhewn  by  any  of  the  creditors  of  the 
bankrupt x. 

If  no  caufe  be  fhewn  to  the  contrary,  the  certificate  is 
allowed  of  courfe  ;  and  then  the  bankrupt  is  entitled  to  a 
decent  and  reafonable  allowance  out  of  his  effects,  for  his 
future  fupport  and  maintenance,  and  to  put  him  in  a  way 
of  honeft  induftry.  This  allowance  is  alfo  in  proportion  to 
his  former  good  behaviour,  in  the  early  difcovery  of  the 
decline  of  his  affairs,  and  thereby  giving  his  creditors  a 
larger  dividend.     For,  if  his  effects  will  not  pay  one-half 

*  Stat.  5  Geo.  II.  c.  30. 


(21)  The  commiffioners  may,  at  their  difcretion,  as  well  as  the 
creditors,  refufe  to  fign  the  certificate  ;  but  after  it  is  figned  by 
the  commiffioners,  notice  is  to  be  given  in  the  gazette  that  it  will 
be  allowed  by  the  chancellor,  unlefs  caufe  is  fhewn  to  the  contrary 
within  twenty-one  days.  And  if  within  that  time  any  petition 
is  prefented  by  a  creditor  to  the  chancellor  for  that  purpofe,  the 
allowance  is  flayed  till  the  bankrupt  can  anfwer  the  allegations, 
and  the  chancellor  has  an  opportunity  of  confidering  the  validity 
of  the  objection.  If  the  number  of  creditors  is  lefs  than  five,  all 
muft  fign,  as  four-fifths  of  four  are  three  and  one-fifth  of  another  ; 
and  wherever  there  is  a  fraction,  of  necefiity  a  whole  creditor  muft 
fign.  And  this  is  true  of  every  other  number  not  exactly  divifible 
by  five  ;  as  if  the  number  of  creditors  is  nineteen,  they  muft  all 
fign  but  three. 

If  any  of  the  creditors  is  prevailed  upon  by  the  payment  of  a 
fum  of  money  to  fign  the  certificate,  though  unknown  to  the 
bankrupt,  the  certificate  is  void.      1  Bof.  95. 

R  r  3  of 
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of  his  debts,  or  ten  {hillings  in  the  pound,  he  is  left  to  the 
difcretion  of  the  commiflioners  and  aflignees,  to  have  a  com- 
petent fum  allowed  him,  not  exceeding  three  per  cent.  ,•  but  if 
they  pay  ten  (hillings  in  the  pound,  he  is  to  be  allowed  Jive 
per  cent.  ;  if  twelve  (hillings  and  (ixpence,  then /even  and  a 
half  per  cent. :  and  if  fifteen  (hillings  in  the  pound,  then  the 
bankrupt  (hall  be  allowed  ten  per  cent. :  provided  that  fuch 
allowance  do  not  in  the  firft  cafe  exceed  200/.,  in  the  fecond 
250/.,  and  in  the  third  300/. y 

Besides  this  allowance,  he  has  alfo  an  indemnity  granted 
him,  of  being  free  and  difcharged  for  ever  from  all  debts 
owing  by  him  at  the  time  he  became  a  bankrupt;  even 
though  judgment  (hall  have  been  obtained  againft  him,  and 
he  lies  in  prifon  upon  execution  for  fuch  debts  ;  and,  for 
that  among  other  purpofes,  all  proceedings  on  commiffions 
of  bankrupt  are,  on  petition,  to  be  entered  of  record,  as  a 
perpetual  bar  againft  actions  to  be  commenced  on  this  ac- 
count :  though,  in  general,  the  production  of  the  certificate 
[  484  1  properly  allowed  (hall  be  fufficient  evidence  of  all  previous 
proceedings  ■  (22).  Thus  the  bankrupt  becomes  a  clear  man 
again  j  and,  by  the  afliftance  of  his  allowance  and  his  own 
induftry,  may  become  a  ufeful  member  of  the  common- 
wealth :  which  is  the  rather  to  be  expected,  as  he  cannot  be 
entitled  to  thefe  benefits,  unlefs  his  failures  have  been  ow- 

y  Stat.  5  Geo.  II.  c.  30.  By  the  Roman  maintenance    of    himfelf    and    family, 

law   of  cefiion,  if  the  debtor  acquired  Si  quid  mifericordiae    caufa    ei   fuerit 

any    confiderable    property  fubfequent  reliclum,  puta    menjlruum    vel   annuum, 

to    the    giving    up    of    his    all,    it    w;is  alimtntorum    nomine,  non   oportet  prop- 

liable  to  the  demands   of  his   creditors,  ter  hoc  bona  ejus  iterato  -venundari  :   nee 

(Ff.  42,  3,  4.)     But  this  did  not  extend  enim  fraudandus    ejl   alimentis   cottidi- 

to  fuch    allowance   as  was  left  to  him  anis.     {Ibid.  I.  6.) 
on   the    fcore    of  companion  for    the         z  Stat.  5  Geo.  II.  c.  30. 


(22)  That  is,  in  an  aftion  brought  againft  the  bankrupt  for 
a  debt  due  before  the  bankruptcy,  unlefs  the  plaintiff  can  prove  a 
concealment  by  the  bankrupt  to  the  amount  of  10/.,  or  that  the 
certificate  was  obtained  by  fraud.     5  Geo.  II.  c.  30./.  8. 

inn 
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ing  to  misfortunes,  rather  than  to  mifconduct  and  extrava- 
gance (23). 

For  no  allowance  or  indemnity  fhall  be  given  to  a  bank- 
rupt, unlefs  his  certificate  be  figned  and  allowed,  as  before 


(23)  The  bankrupt  is  difcharged  by  his  certificate  from  all 
debts  which  could  have  been  proved  under  the  commiffion,  but  he 
is  itill  liable  to  make  a  reparation  in  damages  for  all  torts  or  inju- 
ries done  by  him  before  the  bankruptcy  ;  for  thefe  could  not  be 
proved,  as  the  extent  of  the  damages  muft  be  afcertained  by  a 
jury.  Hence  alfo  he  is  not  difcharged  from  any  breach  of  cove- 
nant ;  and  even  where  he  covenants  for  payment  of  rent,  although 
the  leafe  and  premifes  are  difpofed  of  by  the  aflignees  for  the  be- 
nefit of  the  creditors,  the  bankrupt  ftill  remains  liable  to  be  fued 
by  the  landlord  upon  his  covenant.  4  T.  R.  94.  This  is  a  hard  cafe, 
for  the  landlord  has  his  remedy  alfo  againit  the  tenant  in  poflef- 
fion.  The  bankrupt  is  not  difcharged  from  any  contingent  debts 
where  the  contingency  happens  after  the  bankruptcy  ;  thefe  are 
debts  which  originate  from  fomething  done  previous  to  the  bank- 
ruptcy, but  which  become  abfolutely  debts  at  fome  period  fubfe- 
quent  to  it.  As  when  one  man  is  furety  for  another,  the  princi- 
pal is  not  indebted  to  the  furety  till  his  furety  is  obliged  to  pay 
the  debt  r  r  him.  Therefore,  if  this  does  not  happen  till  after 
the  bankr  ptcy,  the  furety  cannot  prove  his  debt  under  the  com- 
mifiion ;  and  of  confequence,  the  bankrupt  is  not  difcharged  by 
the  certificate.  But  it  is  determined  that,  if  the  principal  gives 
the  furety  an  abfolute  unconditional  bond  as  an  indemnity,  he  may 
prove  it  under  the  commifiion,  though  he  has  never  been  called 
upon  to  pay  the  debt  of  the  principal.  2  T.  R.  640.  Yet  in  fuch  a 
cafe  it  muft  be  prefumed  that  the  furety  would  be  reftrained  from 
receiving  under  the  dividend  more  than  he  had  actually  been  com- 
pelled to  pay,  or  from  receiving  any  thing  at  all  till  he  was  actually 
damnified.  In  analogy  to  the  contingent  debts  of  fureties,  I 
conceive  two  cafes  have  been  determined,  one  in  the  common  pleas 
upon  a  bill  of  exchange,  H.  Bl.  Rep.  640.  ;  the  other  in  the  king's 
bench  upon  a  promifibry  note,  4  T.  R.  714.  In  each  cafe  the 
payee  was  obliged  to  take  back  the  bill  or  note,  and  to  pay  the 
value  of  it  after  the  bankruptcy  of  the  drawer  ;  againft  whom  he 

R  r  4  after- 
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mentioned  ;  and  alfo,  if  any  creditor  produces  a  fictitious 
debt,  and  the  bankrupt  does  not  make  difcovery  of  it,  but 
fuffers  the  fair  creditors  to  be  impofed  upon,  he  lofes  all 


afterwards  brought  an  action,  who  pleaded  his  bankruptcy  and 
certificate  in  bar  ;  but  the  courts  held  in  the  refpeftive  cafes, 
that  the  bankrupt  waa  not  difcharged  by  the  certificate.  But 
in  both  thefe  cafes  it  may  be  collected  from  the  reports,  that  they 
were  merely  accommodation  bills,  that  the  payees  had  given  no 
value  before  the  bankruptcy,  that  they  had  lent  their  names  merely 
as  fureties,  and  of  confequence,  that  the  bankrupt  was  not  in- 
debted to  them  till  they  had  been  obliged  to  pay  the  amount  of 
thefe  bills.  But  a  holder  of  a  bill,  who  has  given  full  value  for 
it  before  the  bankruptcy  of  the  drawer  or  acceptor,  and  is  obliged 
to  take  it  back  after  his  bankruptcy,  may  prove  it  under  the  com- 
miffion  ;  a  debt  is  due  to  him  before  the  bankruptcy,  which  is 
not  affected  or  difturbed  by  the  fubfequent  affignment  and  re- 
affignment  of  the  bill.  It  has  been  determined  that  the  affign- 
ment relates  to  the  original  debt,  and  the  affignee  Hands  in  his 
place.  Cooie,  25.  Hence  an  indorfee  without  notice,  after  the 
iffuing  of  the  commiffion,  ought  to  be  admitted  to  prove,  and 
have  relief  under  the  commiffion. 

It  has  been  decided  that  the  certificate  is  no  bar  to  an  aftion  for 
a  debt  which  accrued  before  the  iffuing  of  the  commiffion,  if  it 
were  fubfequent  to  any  aft  of  bankruptcy  that  can  be  proved  ; 
for  if  debts  arifing  after  an  aft  of  bankruptcy  are  proved  under  the 
commiffion,  the  chancellor  upon  petition  mull  order  them  to  be 
expunged.  It  is  univerfally  true,  that  debts  provable  under  the 
commiffion,  and  debts  difcharged  by  the  certificate,  are  convertible 
terms.     Bamfordv.  Burrell,  2  Bof.  1. 

It  is  the  praftice  of  the  commiffioners  to  receive  the  proof  of 
all  debts  due  at  the  time  of  fuing  out  the  commiffion,  without 
inquiring  when  they  were  contracted  ;  but  if  an  objeftion  is  made 
by  any  creditor,  the  proof  of  no  debt  ought  to  be  admitted  which 
arofe  fubfequently  to  the  aft  of  bankruptcy. 

The  law  upon  this  fubjeft  is  fo  extremely  unreafonable  and  ab- 
furd,  that  it  is  aftonifhing  that  it  is  not  correfted  by  fome  aft  of 
the  legiflature. 

But  fince  this  obfervation  was  made  in  the  laft  edition,  fir  Sa- 
muel Rorr illy  brought  in  an  aft  to  amend  the  laws  relating  to 

bankrupts, 
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title  to  thefe  advantages  a.  Neither  can  he  claim  them,  if 
he  has  given  with  any  of  his  children  above  100/.  for  a 
marriage  portion,  unlefs  he  had  at  that  time  fufficient  left 
to  pay  all  his  debts  ;  or  if  he  has  loft  at  any  one  time  5/. 
or  in  the  whole  100/.  within  a  twelvemonth  before  he  be- 
came bankrupt,  by  any  manner  of  gaming  or  wagering 
whatfoever  ;  or  within  the  fame  time  has  loft  to  the  value 
of  100/.  by  ftock-jobbing.  Alfo,  to  prevent  the  too  com- 
mon practice  of  frequent  and  fraudulent  or  carelefs  break- 
ing, a  mark  is  fet  upon  fuch  as  have  been  once  cleared  by 
a  commiffion  of  bankrupt,  or  have  compounded  with  their 
creditors,  or  have  been  delivered  by  an  act  of  infolvency  : 
which  is  an  occafional  act,  frequently  paffed  by  the  legifla- 
ture  ;  whereby  all  perfons  whatfoever,  who  are  either  in 
too  low  a  way  of  dealing  to  become  bankrupts,  or,  not  being 
in  a  mercantile  ftate  of  life,  are  not  included  within  the 
laws  of  bankruptcy,  are  difcharged  from  all  fuits  and  im- 
prifonment,  upon  delivering  up  all  their  eftate  and  effects 
to  their  creditors  upon  oath,  at  the  feflions  or  affizes  ;  in 
which  cafe  their  perjury  or  fraud  is  ufually,  as  in  cafe  of 
bankrupts,  punifhed  with  death.  Perfons  who  have  been 
once  cleared  by  any  of  thefe  methods,  and  afterwards  be- 

*  Stat.  24  Geo.  II.  c.  57. 


bankrupts,  by  which  it  is  provided,  that  all  debts  contracted  before 
the  date  of  the  commiffion  may  be  proved  under  it,  provided  the 
creditor  had  not  notice  of  an  act  of  bankruptcy  committed  by  the 
bankrupt,  at  the  time  the  debt  was  contracted. 

And  where  there  has  been  mutual  credit  between  the  bankrupt 
and  any  other  perfon,  the  debts  may  be  fet  off  or  balanced,  pro- 
vided the  credit  was  given  to  the  bankrupt  two  calendar  months 
before  the  date  of  the  commiffion,  and  provided  the  perfon  claiminp- 
the  benefit  of  the  fet-off,  had  not,  at  the  time  of  giving  credit  to 
the  bankrupt,  notice  of  any  prior  act  of  bankruptcy,  or  that  he 
was  infolvent,  or  had  flopped  payment. 

Striking  a  docket,  though  the  commiffion  mall  not  be  iffued, 
mall  be  deemed  notice  of  an  act  of  bankruptcy,  if  at  that  time 
one  had  actually  been  committed.     46  Geo.  III.  c.  135. 

come 


484  The  Rights  Book  II. 

come  bankrupts  again,  unlefs  they  pay  full  fifteen  (hillings 
in  the  pound,  are  only  thereby  indemnified  as  to  the  con- 
finement of  their  bodies  ;  but  any  future  eftate  they  fhall 
acquire  remains  liable  to  their  creditors,  excepting  their  ne- 
C  4**5  ]  ceflary  apparel,  houfehold  goods,  and  the  tools  and  imple- 
ments of  their  trades b  (24). 

Thus  much  for  the  proceedings  on  a  commiflion  of  bank- 
rupt, fo  far  as  they  affect  the  bankrupt  himfelf  perfonally. 
Let  us  next  confider, 

4.  How  fuch  proceedings  affect  or  transfer  the  eftate  and 
property  of  the  bankrupt.  The  method  whereby  a  real  eftate, 
in  lands,  tenements,  and  hereditaments,  may  be  transferred 
by  bankruptcy,  was  (hewn  under  its  proper  head  in  a  former 
chapter  c.  At  prefent  therefore  we  are  only  to  confider  the 
transfer  of  things  perfonal  by  this  operation  of  law. 

By  virtue  of  the  ftatutes  before  mentioned  d  all  the  perfonal 
eftate  and  effects  of  the  bankrupt  are  confidered  as  veiled, 
by  the  act  of  bankruptcy,  in  the  future  affignees  of  his  com- 
miflioners,  whether  they  be  goods  in  actual  pojfejfion,  or 
debts,  contracts,  and  other  chofes  in  aElion  ;  and  the  com- 
miffioners  by  their  warrant  may  caufe  any  houfe  or  tene- 
ment of  the  bankrupt  to  be  broken  open,  in  order  to  enter 
upon  and  feize  the  fame.  And  when  the  affignees  are 
chofen  or  approved  by  the  creditors,  the  commiffioners  are 
to  affign  every  thing  over  to  them  ;  and  the  property  of  every 
part  of  the  eftate  is  thereby  as  fully  veiled  in  them,  as  it  was 
in  the  bankrupt  himfelf,  and  they  have  the  fame  remedies 
to  recover  it e  (25)* 

b  Stat.  5  Geo.  II.  c.  30.  d  Stat.  1  Jac.  I   c.  15.     21  Jac.  I.  c.  19. 

c  pag.  285.  e  I  a  Mod.  324. 

(24)  If  they  do  not  pay  fifteen  (hillings  in  the  pound  under  the 
fecond  commiflion,  the  fecond  certificate  is  no  bar  to  an  action  or 
execution  againft  their  future  effects.     5  T.  R.  287. 

(25)  And  ithas  been  decided,  after  much  ferious  argument, 
that  the  affignment  of  the  commiffioners  conveys  the  bankrupt's 

perfonal 
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The  property  vefted  in  the  afllgnees  is  the  whole  that  the 
bankrupt  had  in  himfelf,  at  the  time  he  committed  the  firft 
act  of  bankruptcy,  or  that  has  been  vefted  in  him  fince,  be- 
fore his  debts  are  fatisfied  or  agreed  for.  Therefore  it  is 
ufually  faid,  that  once  a  bankrupt,  and  always  a  bankrupt ; 
by  which  is  meant,  that  a  plain  direct  act  of  bankruptcy  once 
committed  cannot  be  purged,  or  explained  away,  by  any 
fubfequent  conduct,  as  a  dubious  equivocal  act  may  f  be 
(26) ;  but  that,  if  a  commiflion  is  afterwards  awarded,  the 
commiflion  and  the  property  of  the  afllgnees  (hall  have  a 
relation,  or  reference,  back  to  the  firfl  and  original  act  of 
bankruptcy  8.  Infomuch  that  all  tranfactions  of  the  bank-  [  486  1 
rupt  are  from  that  time  absolutely  null  and  void,  either  with 

f  Salk.  no.  6  4  Burr.  32. 


perfonal  property  and  interefts  which  are  out  of  the  kingdom  at 
the  time  of  bankruptcy  and  aflignment.     4  T.  R.  182. 

By  the  aflignment  the  property  is  fo  completely  vefted  in  the 
afllgnees,  that  the  bankrupt  is  not  entitled  to  receive  from  his 
eftate  even  the  neceflary  fubfiftence  of  himfelf  and  family,  but 
by  the  favour  and  indulgence  of  the  afllgnees  and  creditors. 
iT.R.  157. 

(26)  The  court  of  king's  bench  have  gone  fo  far  in  holding 
that  a  clear  unequivocal  act  of  bankruptcy  cannot  be  wiped  away 
by  any  fubfequent  conduit,  as  to  decide,  that  if  a  merchant  is 
denied  in  a  morning,  when  a  holder  of  a  bill  comes  for  payment, 
it  is  an  irrevocable  aft  of  bankruptcy,  even  though  he  fhould 
pay  the  bill  in  the  courfe  of  that  day,  before  it  could  be  protefted, 
or  he  could  be  fued  upon  it.  2  T.  R.  59.  This  is  a  fevere  cafe  ; 
and  it  has  rather  the  appearance  of  a  petitio  principii  to  pronounce 
it  an  unequivocal  act  of  bankruptcy.  A  denial  is  not  of  itfelf 
an  act  of  bankruptcy,  but  only  evidence  of  one  ;  viz.  a  begin- 
ning to  keep  houfe  with  intent  to  defraud  and  hinder  creditors  ; 
and  where  a  debtor  prevents  his  creditor  from  being  hindered 
for  a  moment,  after  he  has  a  right  to  demand  payment,  ought  we 
not  in  candour  and  juftice  to  prefume  that  he  never  had  that  in- 
tent ?  Indeed,  in  fuch  a  cafe  it  is  not  improbable  that  the  denial 
was  merely  for  the  purpofe  of  procuring  the  means  of  difcharging 
the  debt. 

regard 
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regard  to  the  alienation  of  his  property,  or  the  receipt  of 
his  debts  from  fuch  as  are  privy  to  his  bankruptcy  ;  for 
they  are  no  longer  his  property,  or  his  debts,  but  thofe  of 
the  future  affignees.  And,  if  an  execution  be  fued  out, 
but  not  ferved  and  executed  on  the  bankrupt's  effects,  till 
after  the  act  of  bankruptcy,  it  is  void  as  againft  the  affignees. 
But  the  king  is  not  bound  by  this  fictitious  relation,  nor  is 
within  the  ftatutes  of  bankrupts'1;  for  if,  after  the  act  of 
bankruptcy  committed  and  before  the  affignment  of  his 
effects,  an  extent  iffues  for  the  debt  of  the  crown,  the  goods 
are  bound  thereby  s  (27).  In  France  this  doctrine  of  rela« 
tion  is  carried  to  a  very  great  length  •,  for  there  every  act 
of  a  merchant,  for  ten  days  precedent  to  the  act  of  bank- 
ruptcy, is  prefumed  to  be  fraudulent,  and  is  therefore  void  k. 
But  with  us  the  law  (lands  upon  a  more  reafonable  footing  : 
for,  as  thefe  acts  of  bankruptcy  may  fometimes  be  fecret  to 
all  but  a  few,  and  it  would  be  prejudicial  to  trade  to  carry 
this  notion  to  it's  utmoft  length,  it  is  provided  by  ftatute 
19  Geo.  II.  c.  32.  that  no  money  paid  by  a  bankrupt  to  a 

h  1  Atk.  262.  k  Sp.  L.  b.29.  c.  16. 

1  Viner,  Abr.  t.  creditor  and  bnnkr.  104. 


(27)  The  king  not  being  exprefsly  named  in  the  bankrupt 
ftatutes,  is  held  not  to  be  bound  by  them,  2  Sir.  982.  ;  and 
therefore  an  extent  will  bind  the  property  of  the  bankrupt,  if 
it  is  iffued  before  the  aftual  affignment  of  the  commiffioners  ; 
which  affignment,  by  changing  the  property,  defeats  the  fub- 
fequent  procefs  of  the  crown.  When  therefore  it  is  apprehended 
the  bankrupt  is  indebted  to  the  crown,  the  commiffioners  execute 
immediately  a  provifional  affignment,  by  which  means  the  crown 
will  be  entitled  to  no  more  than  an  equal  fhare  with  the  other 
creditors.  If  the  extent  and  affignment  bear  date  on  the  fame 
day,  the  extent  fhall  be  preferred.     Pari.  Rep.  126.  Green.  126. 

The  crown  is  not  barred  by  the  certificate  of  the  bankrupt  ;  and 
therefore  the  practice  is  for  the  officers  of  the  crown  not  to  prove 
the  debt  under  the  commiffion,  but  to  rely  upon  the  future 
eife&s  of  the  bankrupt. 

bond 
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bond  fide  or  real  creditor  in  a  courfe  of  trade,  even  after  an 
act  of  bankruptcy  done,  fhall  be  liable  to  be  refunded  (28). 
Nor,  by  ftatute  I  Jac.  I.  c.  15.  fhall  any  debtor  of  a  bank- 
rupt, that  pays  him  his  debt,  without  knowing  of  his  bank- 
ruptcy, be  liable  to  account  for  it  again  (29).     The  intention 


(28)  This  ftatute  extends  it's  protection  to  the  creditor  of  the 
bankrupt  in  two  inftances  only,  viz.  when  he  has  received  pay- 
ment, without  notice  of  the  bankruptcy,  either  for  goods  fold, 
or  for  a  bill  of  exchange,  which  in  the  ufual  courfe  of  trade 
the  bankrupt  is  liable  to  pay.  And  it  has  been  determined  that  a 
creditor  was  compellable  to  refund,  who  had  given  further  time 
to  the  bankrupt  when  a  bill  became  due,  at  his  requeft,  and  upon 
a  promife  to  pay  intereft,  and  who  afterwards  received  the  amount 
of  it  with  intereft,  without  any  notice  that  the  debtor  had  com- 
mitted an  aft  of  bankruptcy  ;  for  the  court  held  this  to  be  the 
payment  of  a  loan,  and  not  of  a  bill.  2  T.  R.  648.  So  alfo  a 
creditor  has  been  obliged  to  refund  money  paid  by  a  trader,  after 
a  fecret  aft  of  bankruptcy,  for  the  carriage  of  goods.  5  T.  R. 
197.     2  Hen.  Bl.    334. 

(29)  If  a  debtor  pays  the  debt  to  a  trader,  with  the  knowledge 
of  an  aft  of  bankruptcy  committed  by  him,  if  afterwards  a  com- 
miffion  iffues,  he  may  be  compelled  to  pay  it  over  again  to  the 
affignees  ;  as  where  a  banker  pays  a  trader's  drafts,  after  know- 
ledge of  an  aft  of  bankruptcy.  2  T.  R.  113.  So  alfo  if  a  debtor 
pays  money  to  a  trader  in  prifon,  who  continues  there  two  months, 
he  may  be  compelled  to  pay  it  over  again  to  his  affignees.  This 
is  a  hard  cafe ;  but  the  aft  of  bankruptcy  relates  back  to  the  firft 
day  ;  and  the  debtor  is  held  to  have  fufficient  notice  of  the  proba- 
ble confequence  of  the  trader's  fituation.      2  T.  R.  141. 

But  he  will  not  be  liable  to  repay  it,  if  he  pays  it  after  a  judg- 
ment obtained  without  fraud.      2  T.  R.  482. 

If  a  debtor  gives  his  acceptance,  or  promiflbry  note,  in  difcharge 
of  his  debt,  after  a  fecret  aft  of  bankruptcy,  he  is  protected, 
though  he  pays  it  afterwards  with  notice  of  the  bankruptcy. 
An  acceptance  or  note  is  deemed  payment,  if  paid  when  due. 

7  T.  R.  711. 

By  the  46  Geo.  III.  c.  135.  it  is  provided  generally  that  all 
conveyances,  all  payments  by  and  to,  and  all  contrafts  and  deal- 
ings by  and  with,  any  bankrupt,  made  more  than  two  calendar 

months 
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of  this  relative  power  being  only  to  reach  fraudulent  tranf- 
a£tions,  and  not  to  diflrefs  the  fair  trader. 

The  aflignees  may  purfue  any  legal  method  of  recovering 
this  property  fo  vefted  in  them,  by  their  own  authority  :  but 
cannot  commence  a  fuit  in  equity,  nor  compound  any  debts 
owing  to  the  bankrupt,  nor  refer  any  matters  to  arbitration, 
without  the  confent  of  the  creditors,  or  the  major  part  of 
them  in  value  (30),  at  a  meeting  to  be  held  in  purfuance  of 
notice  in  the  gazette  '. 

L  4^7  J  When  they  have  got  in  all  the  effects  they  can  reafonably 
hope  for,  and  reduced  them  to  ready  money,  the  aflignees 
muft,  after  four,  and  within  twelve  months  after  the  commif- 
fion  iffued,  give  one  and  twenty  days'  notice  to  the  creditors 
of  a  meeting  for  a  dividend  or  diftribution  (31)  5  at  which 
time  they  muft  produce  their  accounts,  and  verify  them 
upon  oath  if  required  (32).  And  then  the  commiflioners 
fhall  direct  a  dividend  to  be  made,  at  fo  much  in  the  pound, 
to  all  creditors  who  have  before  proved,  or  fhall  then  prove, 


1  Stat.  5  Geo.  if.  c.  30. 


months  before  the  date  of  the  commifiion,  fhall  be  valid,  notwith- 
standing any  prior  aft  of  bankruptcy,  provided  the  perfon  fo  deal- 
ing had  not  at  the  time  notice  of  a  prior  aft  of  bankruptcy,  or 
that  the  bankrupt  was  infolvent,  or  had  flopped  payment. 

(30)  In  all  meetings  of  creditors  under  the  flatute,  the  deter- 
mination is  to  be  made  by  the  major  part  in  value  ;  number  feems 
never  to  be  regarded  but  in  figning  the  certificate.  The  aflignees 
may  bring  aftions  at  law,  without  confulting  the  creditors. 

(31)  The  notice  is  to  be  given  by  an  advertifement  in  the  Lon- 
don Gazette. 

(32)  At  a  meeting  for  the  firfl  dividend,  the  aflignees  are  fel- 
dom  required  by  the  commiflioners  or  creditors  to  verify  their  ac- 
counts upon  oath,  but  the  dividend  is  ordered  upon  their  admijfion 
that  they  have  recovered  property  to  a  certain  amount  ;  but  upon 
making  a  final  dividend,  the  oath  of  the  aflignees  cannot  be  dif- 
penfed  with. 

their 
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their  debts.  This  dividend  mull  be  made  equally,  and  in  a 
rateable  proportion,  to  all  the  creditors,  according  to  the 
quantity  of  their  debts  ;  no  regard  being  had  to  the  quality 
of  them.  Mortgages  indeed,  for  which  the  creditor  has  a 
real  fecurity  in  his  own  hands,  are  entirely  fafe  ;  for  the 
commiflion  of  bankrupt  reaches  only  the  equity  of  redemp- 
tion m.  So  are  alfo  perfonal  debts,  where  the  creditor  has 
a  chattel  in  his  hands,  as  a  pledge  or  pawn  for  the  payment 
or  has  taken  the  debtor's  lands  or  goods  in  execution  (33). 

171  Finch.  Rep.  466. 


(33 )  When  a  creditor  proves  his  debt,  he  ftates  in  his  depo- 
fition  either  that  he  has  received  no  fecurity,  or  what  the  fecu- 
rity is. 

If  he  has  a  fecurity,  and  wifhes  to  prove  and  receive  a  divi- 
dend, he  mud  deliver  up  the  fecurity  for  the  benefit  of  the  credi- 
tors, unlefs  it  is  a  joint  fecurity  from  the  bankrupt  and  another 
perfon,  and  then  he  may  receive  a  dividend  upon  the  whole  due  at 
the  time  of  the  depofition,  and  may  have  recourfe  to  the  co-fecu- 
rity  befides  ;  provided  he  does  not  receive  more  than  20j.  in  the 
pound  for  the  whole  debt.  But  every  fecurity  which  the  creditor 
has  in  his  poffeffion,  mull  be  exhibited  to  the  commiffioners  when 
he  proves  his  debt. 

If  a  creditor  proves  an  aggregate  debt,  and  ftates  more  than 
one  fecurity  ;  for  inftance,  two  or  more  bills  or  notes  ;  if  he  re- 
ceives the  value  of  any  one  of  them  in  full,  fo  much  at  the  time 
of  the  dividend  muft  be  deducted  from  the  amount  of  the  debt 
proved.  Coole,  195.  Where  a  creditor  has  a  mortgage  or  pledge, 
which  he  thinks  infufficient  to  fatisfy  the  whole  of  his  debt,  he 
may  apply  to  the  commiffioners,  and  if  they  fee  no  objeftion  to  the 
title  of  the  mortgage,  they  may  order  it  to  be  fold,  and  that  the 
produce  ffiall  be  applied  in  difcharge  of  the  expences  of  the  fale, 
and  of  the  mortgagee's  debt  ;  and  if  there  be  a  deficiency,  the 
mortgagee  fhall  be  permitted  to  prove  it  under  the  commiflion. 
Order,  March  8th,  1794. 

By  the  5  Geo.  II.  c.  30.  f.  29.  if  any  perfon  fhall  falfely  fwear 
that  a  fum  of  money  is  due  to  him  from  the  bankrupt,  either 
where  nothing  is  due,  or  where  the  fum  is  more  than  is  really  due 
he  fhall  fuffer  the  penalties  of  perjury,  and  fhall  alfo  forfeit  double 

the 
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And,  upon  the  equity  of  the  ftatute  8  Ann.  c.  14.  (which 
directs,  that  upon  all  executions  of  goods  being  on  any 
premifes  demifed  to  a  tenant,  one  year's  rent  and  no  more 
(hall,  if  due,  be  paid  to  the  landlord,)  it  hath  alfo  been  held, 
that  under  a  commiflion  of  bankrupt,  which  is  in  the  nature 
of  a  ftatute-execution,  the  landlord  fhall  be  allowed  his 
arrears  of  rent  to  the  fame  amount,  in  preference  to  other 
creditors  (34),  even  though  he  hath  neglecled  to  diftrain, 
while  the  goods  remained  on  the  premifes  :  which  he  is 
otherwife  entitled  to  do  for  his  entire  rent,  be  the  quantum 
[488]  what  it  may  a.  But,  otherwife,  judgments  and  recogni- 
zances, (both  which  are  debts  of  record,  and  therefore  at 
other  times  have  a  priority,)  and  alfo  bonds  and  obligations 
by  deed  or  fpecial  inftrument,  (which  are  called  debts  by 
fpecialty,  and  are  ufually  the  next  in  order,)  thefe  are  all 
put  on  a  level  with  debts  by  mere  fimple  contract,  and  all 
paid  pari  pajju°.  Nay,  fo  far  is  this  matter  carried,  that 
by  the  exprefs  provifion  of  the  ftatutes  p,  debts  not  due  at 
the  time  of  the  dividend  made,  as  bonds  or  notes  of  hand 
payable   at  a  future  day  certain,  fhall  be  proved  and  paid 

n   1  Atk.  103,  104.  p  Stat.  7  Geo.  I.  c.  31. 

0  Stat.  31  Jac.  1.  c.  19. 

the  fum  fo  fworn  to  be  due,  to  be  recovered  for  the  benefit  of  the 
creditors  under  the  commiflion.  And  lately,  for  this  offence,  one 
Walfh  was  fentenced  to  two  years  imprifonment,  and  to  ftand  in 
the  pillory  upon  the  conviction  for  the  perjury,  and  afterwards  the 
aflignees  under  the  commiflion  recovered  from  him  by  an  aclion 
2,283/.  f°r  the  benefit  of  the  creditors.  See  the  proceedings, 
IT.  #.458. 

(34)  Lord  Bathurft,  chancellor,  declared  expref&ly,  that  this 
propofition  in  the  Commentaries  was  erroneous,  and  decreed  that 
a  landlord,  if  he  has  not  availed  himfelf  of  his  right  to  diftrain,  has 
no  privilege  under  the  bankrupt  ftatutes,  but  muft  come  in  pari 
pajfu  with  other  creditors  for  every  part  of  the  rent  due  to  him. 
Cooke,  222. 

Yet  a  landlord  may  diftrain  for  all  the  rent  due,  even  after  a  pro- 
vifional  or  abfolute  aflignment,  while  the  goods  continue  upon  the 
premifes.      1  Atk.  103. 

equally 
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equally  with  the  reft  q,  allowing  a  difcount  or  drawback  in 
proportion  (35).  And  infurances,  and  obligations  upon  bot- 
tomry or  refpondentia,  bond  fide  made  by  the  bankrupt,  though 
forfeited  after  the  commiflion  is  awarded,  fhall  be  looked 
upon  in  the  fame  light  as  debts  contracted  before  any  act  of 
bankruptcy  r  (36). 

Within  eighteen  months  after  the  commiflion  iflued,  a 
fecond  and  final  dividend  fhall  be  made,  unlefs  all  the  effects 
were  exhaufted  by  the  firft 8  (37).  And  if  any  furplus  re- 
mains, after  felling  his  eftates  and  paying  every  creditor  his 
full  debt,  it  fhall  be  reftored  to  the  bankrupt1.  This  is  a 
cafe  which  fometimes  happens  to  men  in  trade,  who  invo- 
luntarily, or  at  leaft  unwarily,  commit  acts  of  bankruptcy, 
by  abfconding  and  the  like,  while  their  effects  are  more 
than  fufficient  to  pay  their  creditors.  And,  if  any  fufpicious 
or  malevolent  creditor  will  take  the  advantage  of  fuch  acts, 
and  fue  out  a  commiflion,  the  bankrupt  has  no  remedy,  but 
muft  quietly  fubmit  to  the  effects  of  his  own  imprudence ; 

1  Lord  Raym.  1549.     Stra.  1211.  s  Stat.  6  Geo.  II.  c.  30. 

r  Sut.  19  G.  II.  c.  32.  •  Stat.  13  Eliz.  c.  7. 

(35)  The  whole  of  fuch  a  debt  muft  be  proved,  and  if  it 
is  not  payable  when  a  dividend  is  declared,  the  difcount  for 
the  time  which  is  then  to  run  muft  be  deducted  from  the  whole 
fum,  and  the  creditor  (hall  be  allowed  a  dividend  upon  the  re- 
mainder. 

(36)  Where  an  obligor  in  a  bottomry  or  refpondentia  bond,  or 
an  underwriter,  becomes  a  bankrupt,  the  obligee  and  the  allured 
fhall  be  permitted  to  claim  ;  and  after  the  contingency  happens 
upon  which  the  bond  is  due,  or  upon  the  lofs  of  the  (hip,  or  other 
event  againft  which  the  infurance  is  made,  they  fhall  be  admitted 
to  prove,  as  if  thefe  events  had  happened  before  the  bankruptcy. 
19  Geo.  II.  c.  32. 

(37)  If  a  creditor  has  not  proved  before  a  fecond  dividend, 
it  is  now  the  practice  of  the  commiflioners  to  receive  the 
proof  of  his  debt,  without  an  order  from  the  chancellor,  and 
to  admit  him  to  be  paid  equally  with  the  reft  of  the  creditors, 
if  there  is  fufficient  property  left  in  the  hands  of  the  aflignees, 

Vol.  II.  S  f  and 
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except  that,  upon  fatisfaction  made  to  all  the  creditors,  the 
commiflion  may  be  fuperfeded  u.  This  cafe  may  alfo  happen, 
when  a  knave  is  defirous  of  defrauding  his  creditors,  and  is 
compelled  by  a  commiflion  to  do  them  that  juftice,  which 
otherwife  he  wanted  to  evade.  And  therefore,  though  the 
ufual  rule  is,  that  all  intereft  on  debts  carrying  intereft  mail 
ceafe  from  the  time  of  ifluing  the  commiflion,  yet,  in  cafe  oi 
a  furplus  left  after  payment  of  every  debt,  fuch  intereft  ihall 
again  revive,  and  be  chargeable  on  the  bankrupt  w,  or  his 
reprefentatives  (38). 

u  2  Ch.Caf.  144.  w  1  Atk.  244. 


and  then  to  direft  an  equal  diftribution  of  the  refidue.  Cooke, 
589. 

(38)  Bills  and  notes,  in  which  intereft  is  not  named,  carry  in- 
tereft only  between  the  proteft  and  the  date  of  the  commiflion. 

In  cafe  of  a  furplus  the  chancellor  will  not  order  it  to  be  re- 
turned to  the  bankrupt  till  he  has  difcharged  the  intereft  up  to  the 
time  of  all  debts  bearing  intereft,  and  fatisfied  all  other  equitable 
claims  upon  the  fund.     2  Vef.jun.  303. 
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CHAPTER    THE    THIRTY-SECOND. 

of   TITLE   by  TESTAMENT  and 
ADMINISTRATION. 

•TPHERE  yet  remain  to  be  examined,  in  the  prefent 
chapter,  two  other  methods  of  acquiring  perfonal 
eftates,  viz.  by  teftament  and  adminiftration.  And  thefe  I 
propofe  to  confider  in  one  and  the  fame  view  \  they  being 
in  their  nature  fo  connected  and  blended  together,  as  makes 
it  impoffible  to  treat  of  them  diftin£Uy,  without  manifeft 
tautology  and  repetition. 

XI.  XII.  In  the  purfuit,  then,  of  this  joint  fubje£r,  I 
fhall,  firft,  inquire  into  the  original  and  antiquity  of  tefta- 
ments  and  adminiftrations  ;  fhall,  fecondly,  fhew  who  is 
capable  of  making  a  laft  will  and  teftament ;  fhall,  thirdly, 
confider  the  nature  of  a  teftament  and  it's  incidents ;  (hall, 
fourthly,  fhew  what  an  executor  and  adminiftrator  are,  and 
how  they  are  to  be  appointed  j  and  laftly,  (hall  felecl:  fome 
few  of  the  general  heads  of  the  office  and  duty  of  executors 
and  adminiftrators. 

First,  as  to  the  original  of  teftaments  and  adminiftrations. 
We  have  more  than  once  obferved,  that  when  property  came 
to  be  vefted  in  individuals  by  the  right  of  occupancy,  it  be- 
came neceflary  for  the  peace  of  fociety,  that  this  occupancy 
fhould  be  continued,  not  only  in  the  prefent  poffefTor,  but  in 
thofe  perfons  to  whom  he  fhould  think  proper  to  transfer  it ; 
which  introduced  the  doctrine  and  practice  of  alienations, 

S  {  2  gifts, 
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gifts,  and  contracts.  But  thefe  precautions  would  be  very 
fliort  and  imperfect,  if  they  were  confined  to  the  life  only 
of  the  occupier;  for  then  upon  his  death  all  his  goods 
would  again  become  common,  and  create  an  infinite  variety 
of  ftrife  and  confufion.  The  law  of  very  many  focieties  has 
therefore  given  to  the  proprietor  a  right  of  continuing  his 
property  after  his  death,  in  fuch  perfons  as  he  (hall  name  ; 
and,  in  defect  of  fuch  appointment  or  nomination,  or  where 
no  nomination  is  permitted,  the  law  of  every  fociety  has  di- 
rected the  goods  to  be  vefted  in  certain  particular  indivi- 
duals, exclufive  of  all  other  perfons  a.  The  former  method 
of  acquiring  perfonal  property,  according  to  the  exprefs  di- 
rections of  the  deceafed,  we  call  a  tejlament :  the  latter, 
which  is  alfo  according  to  the  will  of  the  deceafed,  not  ex- 
prefled  indeed  but  prefumed  by  the  law  b,  we  call  in  England 
an  adminijlration  ;  being  the  fame  which  the  civil  lawyers  term 
a  fucceffion  ab  inteJlatoy  and  which  anfwers  to  the  defcent  or 
inheritance  of  real  eftates. 

Testaments  are  of  very  high  antiquity.  We  find  them 
in  ufe  among  the  ancient  Hebrews ;  though  I  hardly  think 
the  example  ufually  given  c,  of  Abraham's  complaining d 
that,  unlefs  he  had  fome  children  of  his  body,  his  fteward 
Eliezer  of  Damafcus  would  be  his  heir,  is  quite  conclufive  to 
fhew  that  he  had  made  him  fo  by  will.  And  indeed  a  learned 
writer e  has  adduced  this  very  paffage  to  prove,  that  in  the 
patriarchal  age,  on  failure  of  children,  or  kindred,  the  fervants 
born  under  their  mailer's  roof  fucceeded  to  the  inheritance 
as  heirs  at  law  f.  But,  (to  omit  what  Eufebius  and  others 
have  related  of  Noah's  teftament,  made  in  writing  and  wit- 
neffed  under  his  feal,  whereby  he  difpofed  of  the  whole 
world  g,)  I  apprehend  that  a  much  more  authentic  inftance 
of  the  early  ufe  of  teftaments  may  be  found  in  the  facred 
writings  h,  wherein  Jacob  bequeaths  to  his  fon  Jofeph  a  por- 

a  Puff.  L.  of  N.  b.4.  c.  10.  e  Taylor's  elem.  civ.  law,  517. 

b  Ibid.  b.4.  c.  11.  f  See  prig.  12. 

c  Barbeyr.  Puff.  4.  io.  4.     Godolph.  B  Seidell,  defuec.  £6r.  c.  24. 

Orph.  Leg.  1.  1.  h  Gen.  c.  48. 
d  Gen.  c.  15. 
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tion  of  his  inheritance  double  to  that  of  his  brethren  :  which 
will  we  find  carried  into  execution  many  hundred  years 
afterwards,  when  the  pofterity  of  Jofeph  were  divided  into 
two  diftincft  tribes,  thofe  of  Ephraim  and  Manaffeh,  and  had 
two  feverajl  inheritances  afligned  them  ;  whereas  the  defen- 
dants of  each  of  the  other  patriarchs  formed  only  one  fingle 
tribe,  and  had  only  one  lot  of  inheritance.  Solon  was  the  firft 
legiflator  that  introduced  wills  into  Athens ' ;  but  in  many 
other  parts  of  Greece  they  were  totally  difcountenanced  k. 
In  Rome  they  were  unknown,  till  the  laws  of  the  twelve  tables 
were  compiled,  which  firft  gave  the  right  of  bequeathing ! : 
and,  among  the  northern  nations,  particularly  among  the 
Germans  m,  teftaments  were  not  received  into  ufe.  And  this 
variety  may  ferve  to  evince,  that  the  right  of  making  wills, 
and  difpofing  of  property  after  death,  is  merely  a  creature  of 
the  civil  ftate  n ;  which  has  permitted  it  in  fome  countries, 
and  denied  it  in  others  :  and,  even  where  it  is  permitted  by 
law,  it  is  fubje&ed  to  different  formalities  and  reftri&ions  in 
almoft  every  nation  under  heaven  °. 

"With  us  in  England  this  power  of  bequeathing  is  coeval 
with  the  firft  rudiments  of  the  law  :  for  we  have  no  traces 
or  memorials  of  any  time  when  it  did  not  exift.  Mention  is 
made  of  inteftacy,  in  the  old  law  before  the  conqueft,  as  be- 
ing merely  accidental ;  and  the  diftribution  of  the  inteftate's 
eftate,  after  payment  of  the  lord's  heriot,  is  then  directed  to 
go  according  to  the  eftabliihed  law.  "  Sive  quls  incuria,Jive 
(i  tnorte  repentina,  fuerit  intejlatus  mortuus,  dominus  tamen 
"  nullam  rerum  fuarum  partem  (praeter  earn  quae  jure  debetur 
fi  hereoti  nomine )  ftbi  ajjumito.  Verum  pojfejjwnes  uxori,  liber  is, 
"  et  cognatione  proximis,  pro  fuo  cuique  jure,  dijlribuantur  p." 
But  we  are  not  to  imagine,  that  this  power  of  bequeathing 
extended  originally  to  all  a  man's  perfonal  eftate.  On  the 
contrary,  Glanvil  will  inform  us  q,  that  by  the  common  law, 

1  Plutarch. in  vita  Solon.  °  Sp.  L.b.  27.  c.  1.     Vinnius  wi  Inf. 

k  Pott.  Antiq.  1. 4.  c  15.  /.  2.  tit.  10. 

1   Infi.%,  22.  I.  *  LL.  Canut.  c.  68. 

m  Tacit,  de  mot.  Germ.  21.  q   /.  2.  c.  J. 


n  See  p.  13. 
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as  it  flood  in  the  reign  of  Henry  the  fecond,  a  man's  goods 
were  to  be  divided  into  three  equal  parts  j  of  which  one 
went  to  his  heirs  or  lineal  defcendants,  another  to  his  wife, 
and  the  third  was  at  his  own  difpofal :  or,  if  he  died  without 
a  wife,  he  might  then  difpofe  of  one  moiety,  and  the  other 
went  to  his  children  ;  and  fo  e  converfo,  if  he  had  no  children, 
the  wife  was  entitled  to  one  moiety,  and  he  might  bequeath 
the  other ;  but,  if  he  died  without  either  wife  or  ifTue,  the 
whole  was  at  his  own  difpofal r.  The  fhares  of  the  wife  and 
children  were  called  their  reafonable  parts  ;  and  the  writ  de 
rationabili  parte  bonorum  was  given  to  recover  them  s. 

This  continued  to  be  the  law  of  the  land  at  the  time  of 
magna  carta,  which  provides,  that  the  king's  debts  fhall  firft 
of  all  be  levied,  and  then  the  refidue  of  the  goods  fhall  go  to 
the  executor  to  perform  the  will  of  the  deceafed  ;  and,  if 
nothing  be  owing  to  the  crown,  "  omnia  catalla  cedant  de- 
*l  fanElo  ;falvis  uxori  ipfius  et  puerisfuis  rationabilibus  partibus 
"  fuis  V  In  the  reign  of  king  Edward  the  third  this  right  of 
the  wife  and  children  was  ftill  held  to  be  the  univerfal  or  com- 
mon law  u  j  though  frequently  pleaded  as  the  local  cuftom  of 
Berks,  Devon,  and  other  counties  w :  and  fir  Henry  Finch 
lays  it  down  exprefsly  x,  in  the  reign  of  Charles  the  firft,  to 
be  the  general  law  of  the  land.  But  this  law  is  at  prefent 
altered  by  imperceptible  degrees,  and  the  deceafed  may  now 
by  will  bequeath  the  whole  of  his  goods  and  chattels  ;  though 
we  cannot  trace  out  when  firft  this  alteration  begun.  In- 
deed fir  Edward  Coke y  is  of  opinion,  that  this  never  was 

r  Bradton,/.  2.  c.  26.  Flet./.  2.  c.  57.  worth  200,000  marks,  without  ilfue  had 

s  F.N.B.  122.  between     them;     and     thereupon    ihe 

'  9  Hen.  III.  c.  18.  claimed  the  moiety.     Some  exceptions 

u  A  widow  brought    an    action    of  were  taken  to  the  pleadings,  and  the  fatt 

detinue  againlt  her  hufband's  executois,  of  the  hufband's  dying  without  ifTue  was 

qutd  cum  per  confuctudincm  totius  regni  denied:   but  the  rule  of  law,  as  Hated  in 

Angllat  haclenus  vjitatam  et  approba-  the  writ,  feeuis  to  have  been  univerfally 

tarn,  uxores  debentetfolenl  a  tempore,  life,  allowed.    (Af.  30  Ediu.HI.  25.)      And 

habere  fuam  rationabilem  partem  bono-  a  fimilar  C3fe  occurs  in  H.  IJ  Ediv.  III. 

rum   maritorum  fuorum  :   Ita    "videlicet,  9. 

quod Ji  nullos  habucrint  liberot,  tunc  me-  w   Reg.  Brev.  142.     Co.  Litt.  1 76. 

dietatem  ;  et  Ji  babuerint,  tunc  tertiam  x  .Law.  175. 

partem,  \2"c.  and  that  her  hufband  died  y  2  Inft.  33. 
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the  general  law,  but  only  obtained  in  particular  places  by 
fpecial  cuftom  :  and  to  eftablifh  that  doctrine,  he  relies  on  a 
paflage  in  Bradton,  which,  in  truth,  when  compared  with  the 
context,  makes  directly  againft  his  opinion.  For.  Bratlon  z 
lays  down  the  doctrine  of  the  reafonable  part  to  be  the 
common  law  :  but  mentions  that  as  a  particular  exception, 
which  fir  Edward  Coke  has  haftily  cited  for  the  general  rule. 
And  Glanvil,  magna  carta,  Fleta,  the  year-books,  Fitzherbert, 
and  Finch,  do  all  agree  with  Bra£ton,  that  this  right  to  the 
pars  rationabilis  was  by  the  common  law:  which  alfo  conti- 
nues to  this  day  to  be  the  general  law  of  our  filler  kingdom 
of  Scotland  a.  To  which  we  may  add,  that,  whatever  may 
have  been  the  cuftom  of  later  years  in  many  parts  of  the 
kingdom,  or  however  it  was  introduced  in  derogation  of  the 
old  common  law,  the  ancient  method  continued  in  ufe  in  the 
province  of  York,  the  principality  of  Wales,  and  in  the  city 
of  London,  till  very  modern  times  :  when,  in  order  to  favour 
the  power  of  bequeathing,  and  to  reduce  the  whole  kingdom 
to  the  fame  ftandard,  three  ftatutes  have  been  provided  ;  the 
one  4  &  5  W.  &  M.  c.  2.  explained  by  2  &  3  Ann.  c.  5. 
for  the  province  of  York;  another,  7  &  8  W.  III.  c.  38.  for 
Wales  ;  and  a  third,  1 1  Geo.  I.  c.  18.  for  London  :  whereby 
it  is  enacted,  that  perfons  within  thofe  diftricts,  and  liable  to 
thofe  cuftoms,  may  (if  they  think  proper)  difpofe  of  all  their 
perfonal  eftates  by  will  ;  and  the  claims  of  the  widow, 
children,  and  other  relations,  to  the  contrary,  are  totally 
barred.  Thus  is  the  old  common  law  now  utterly  abolilhed 
throughout  all  the  kingdom  of  England,  and  a  man  may  devife 
the  whole  of  his  chattels  as  freely  as  he  formerly  could  his 
third  part  or  moiety.  In  difpofing  of  which,  he  was  bound 
by  the  cuftom  of  many  places  (as  was  ftated  in  a  former 
chapterb)  to  remember  his  lord  and  the  church,  by  leaving 
them  his  two  beft  chattels,  which  was  the  original  of  heriots 
and  mortuaries  ;  and  afterwards  he  was  left  at  his  own  liberty 
to  bequeath  the  remainder  as  he  pleafed. 

z  /.  2.  c.  26.  §  2.  b  pag.  426. 

a  Dalrynr.p.  of  feud,  property,  145. 
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i 
In  cafe  a  pcrfon  made  no  difpofition  of  fuch  his  goods 

as  were  teftable,  whether  that  were  only  part  or  the  whole  of 
them,  he  was,  and  is,  faid  to  die  inteftate  ;  and  in  fuch  cafes 
it  is  faid,  that  by  the  old  law  the  king  was  entitled  to  feize 
upon  his  goods,  as  the  parens  patria,  and  general  truftee  of 
the  kingdom c.     This  prerogative  the  king  continued  to  exer- 
cife  for  fome  time  by  his  own  minifters  of  juftice  •,   and  pro- 
bably in  the  county  court,  where  matters  of  all  kinds  were 
determined  ;  and  it  was  granted  as  a  franchife  to  many  lords 
of  manors,  and  others,  who  have  to  this  day  a  prefcriptive 
right  to  grant  adminiftration  to  their  inteftate  tenants  and 
fuitors  in  their  own  courts  baron  and  other  courts,  or  to  have 
their  wills  there  proved,  in  cafe  they  made  any  difpofition  d. 
Afterwards  the  crown,  in  favour  of  the  church,  inverted  the 
prelates  with  this  branch  of  the  prerogative  :  which   was 
done,  faith  Perkins  %  becaufe  it  was  intended  by  the  law, 
that  fpiritual  men  are  of  better  confcience  than  laymen,  and 
that  they  had  more  knowledge  what  things  would  conduce 
to  the    benefit  of   the    foul  of    the  deceafed.     The  goods 
therefore  of  inteftates  were  given  to    the  ordinary  by  the 
crown  ;  and  he  might  feife  them,  and  keep  them  without 
wafting,  and  alfo  might  give,  aliene,  or  fell  them  at  his  will, 
and  difpofe  of  the  money  in  pios  ufus :  and  if  he  did  other- 
wife,  he  broke    the  confidence  which    the  law  repofed  in 
himf.     So    that    properly    the  whole    intereft    and   power 
which  were  granted  to  the  ordinary,    were  only  thofe   of 
being  the  king's  almoner  within    his   diocefe ;    in  truft  to 
diftribute  the  inteftate's  goods   in  charity  to  the  poor,  or  in 
fuch  fuperftitious  ufes  as  the  miftaken  zeal  of  the  times  had 
denominated  pious g.     And,  as  he  had  thus  the  difpofition 
of  inteftates'  effects,  the  probate  of  wills  of  courfe  followed  : 
for  it  was  thought  juft  and  natural,  that  the  will  of  the 
deceafed  fhould  be  proved  to  the  fatisfaction  of  the  prelate, 
whofe  right  of  distributing  his  chattels  for  the  good  of  his 
foul  was  effectually  fuperfeded  thereby. 

c  9  Rep.  38.  r  Finch.  Law.  173,  174. 

d  Ibid.  37.  s  Flowd.  Z77. 

•  §  486. 
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The  goods  of  the  inteftate  being  thus  veiled  in  the  ordi- 
nary upon  the  mod  folemn  and  conscientious  trufl,  the 
reverend  prelates  were  therefore  not  accountable  to  any,  but 
to  God  and  themfelves,  for  their  conduct  h.  But  even  in 
Fleta's  time  it  was  complained  ',  "  quod  ordinarily  hujufmodi 
"  bona  nomine  eccleftae  occupantes,  nullam  vel  faltem  indebitam 
"  faciunt  diftributionem"  And  to  what  a  length  of  iniquity 
this  abufe  was  carried  mod  evidently  appears  from  a  glofs  of 
pope  Innocent  IV.  k,  written  about  the  year  1250;  wherein 
he  lays  it  down  for  eftablifhed  canon  law,  that  "  in  Britannia 
"  tertia  pars  bonorum  decedentium  ab  intejlato  in  opus  eccleftae  et 
"  pauperum  difpenfanda  eft"  Thus  the  popifTi  clergy  took  to 
themfelves1  (under  the  name  of  the  church  and  poor)  the 
whole  refidue  of  the  deceafed's  eftate,  after  the  partes  ra- 
tionabi/eSf  or  two-thirds,  of  the  wife  and  children  were  de- 
ducted ;  without  paying  even  his  lawful  debts,  or  other 
charges  thereon.  For  which  reafon  it  was  enacted  by  the 
ftatute  of  Weftm.  2.  m,  that  the  ordinary  fhall  be  bound  to 
pay  the  debts  of  the  inteftate  fo  far  as  his  goods  will  extend, 
in  the  fame  manner  that  executors  were  bound  in-  cafe  the 
deceafed  had  left  a  will :  a  ufe  more  truly  pious,  than  any 
requiemy  or  mafs  for  his  foul.  This  was  the  firfl  check  given 
to  that  exorbitant  power,  which  the  law  had  entrufted  with 
ordinaries.  But,  though  they  were  now  made  liable  to  the 
creditors  of  the  inteftate  for  their  juft  and  lawful  demands  ; 
yet  the  reftduum,  after  payment  of  debts,  remained  flill  in 
their  hands,  to  be  applied  to  whatever  purpofes  the  confeience 
of  the  ordinary  fhould  approve.  The  flagrant  abufes  of  which 
power  occafioned  the  legiflature  again  to  interpofe,  in  order 
to  prevent  the  ordinaries  from  keeping  any  longer  the  ad- 
miniftration  in  their  own  hands,  or  thofe  of  their  immediate 
dependants :  and  therefore  the  ftatute  3 1  Edw.  III.  c.  1 1 . 


h  Plowd.277.  of  Richmond  in  Yorkshire,   this  propor- 

1  /.  2.  c.  57.  §  10.  tion  was  fettled  by  a  papal  bulle,  A.  D. 

k  in  Detretal.  I.  5.  t.  3.  c.  42.  I2J4,    {Regijl.  honoris   de  Ricbm.   IOI.) 

1  The  proportion  given  to  the  pried,  and   was  gbferved  till  abolifhed   by   the 

and  to  other  pious  ufes,  was  different  in  llutute  26  Hen.  VIII.  c.  15. 

different  countries.  In  the  archdeaconry  '"  13  Edw,  I.  c.  19. 
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provides,  that,  in  cafe  of  inteftacy,  the  ordinary  ihall  depute 
the  neareil  and  mod  lawful  friends  of  the  deceafed  to  admi- 
nifter  his  goods  ;  which  adminiftrators  are  put  upon  the  fame 
footing,  with  regard  to  fuits  and  to  accounting,  as  executors 
appointed  by  will.  This  is  the  original  of  adminiftrators, 
as  they  at  prefent  {land  ;  who  are  only  the  officers  of  the 
ordinary,  appointed  by  him  in  purfuance  of  this  ftatute,  which 
fingles  out  the  next  and  mofl  /awful  friend  of  the  inteftate  ; 
who  is  interpreted  n  to  be  the  next  of  blood  that  is  under  no 
legal  difabilities.  The  ftatute  21  Hen.VIII.  c.  5.  enlarges  a 
little  more  the  power  of  the  ecclefiaftical  judge  •,  and  permits 
him  to  grant  adminiftration  either  to  the  widow,  or  the  next  of 
kin,  or  to  both  of  them,  at  his  own  difcretion  ;  and.  where 
two  or  more  perfons  are  in  the  fame  degree  of  kindred,  gives 
the  ordinary  his  election  to  accept  whichever  he  pleafes. 

Upon  this  footing  ftands  the  general  law  of  adminiftrations 
at  this  day.  I  fhall,  in  the  farther  progrefs  of  this  chapter, 
mention  a  few  more  particulars,  with  regard  to  who  may, 
and  who  may  not,  be  adminiftrator  j  and  what  he  is  bound 
to  do  when  he  has  taken  this  charge  upon  him :  what  has 
been  hitherto  remarked  only  ferving  to  fhew  the  original  and 
gradual  progrefs  of  teftaments  and  adminiftrations  5  in  what 
manner  the  latter  was  firft  of  all  veiled  in  the  bifhops  by  the 
royal  indulgence  ;  and  how  it  was  afterwards,  by  authority 
of  parliament,  taken  from  them  in  effect,  by  obliging  them 
to  commit  all  their  power  to  particular  perfons  nominated 
exprefsly  by  the  law. 

I  proceed  now,  fecondly,  to  inquire  who  may,  or  may 
not,  make  a  teftament;  or  what  perfons  are  abfolutely  obliged 
by  law  to  die  inteftate.  And  this  law0  is  entirely  prohibitory ; 
for,  regularly,  every  perfon  hath  full  power  and  liberty  to 
make  a  will,  that  is  not  under  fome  fpecial  prohibition  by 
law  or  cuftom  :  which  prohibitions  are  principally  upon  three 
accounts  j  for  want  of   fufficient    difcretion ;  for   want  of 

"  9  Rep.  39.  °  Godolph.  Orph.  Le^.  p.  1.  c.  7. 

fufficient 
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fufficicnt  liberty  and  free  will ;  and  on  account  of  their  cri- 
minal conduct. 

1,  In  the  firft  fpecies  are  to  be  reckoned  infants,  under 
the  age  of  fourteen,  if  males,  and  twelve,  if  females  ;  which 
is  the  rule  of  the  civil  law ''.  For,  though  fome  of  our 
common  lawyers  have  held  that  an  infant  of  any  age  (even 
four  ( 1 )  years  old)  might  make  a  teftament  %  and  others  have 
denied  that  under  eighteen  he  is  capable  r,  yet  as  the  eccle- 
fiaftical  court  is  the  judge  of  every  teftator's  capacity,  this 
cafe  muft  be  governed  by  the  rules  of  the  ecclefiaftical  law. 
So  that  no  objection  can  be  admitted  to  the  will  of  an  infant 
of  fourteen,  merely  for  want  of  age  :  but  if  the  teftator  was 
not  of  fufficient  discretion,  whether  at  the  age  of  fourteen  or 
four-and-twenty,  that  will  overthrow  his  teftament.  Mad- 
men, or  otherwife  non  compotes^  idiots  or  natural  fools,  per- 
fons  grown  childifh  by  reafon  of  old  age  or  diftemper,  fuch 
as  have  their  fenfes  befotted  with  drunkennefs  —  all  thefe 
are  incapable,  by  reafon  of  mental  difability,  to  make  any  will 
fo  long  as  fuch  difability  lafts  (2).  To  this  clafs  alfo  may 
be  referred  fuch  perfons  as  are  bom  deaf,  blind,  and  dumb ; 
who,  as  they  have  always  wanted  the  common  inlets  of  un» 
derftanding,  are  incapable  of  having  animum  te/tandi,  and 
their  teftaments  are  therefore  void. 

2.  Such  perfons,  as  are  intertable  for  want  of  liberty  or 
freedom  of  will,  are  by  the  civil  law  of  various  kinds  ;  as 

P  Godolph.  p.  1.  c.  8.     Went.  213.         1  Perkins.  §  503. 
2  Vern.  104.  469.     Gilb.  Rep.  74.  r  Co.  Litt.  89. 


( i )  This  has  been  thought  an  error  of  the  prefs  in  Perkins,  and 
that  four  by  miftake  was  printed  for  fourteen.  See  this  fubjeft 
learnedly  investigated  by  Mr.  Hargrave,  who  concludes  with  the 
learned  Judge,  that  a  will  of  perfonal  eftate  may  be  made  by  a 
male  at  the  age  of  fourteen,  and  by  a  female  at  the  age  of  twelve, 
and  not  fooner.     Harg .  Co.  Litt.  99. 

(2)  But  if  a  perfon  of  found  mind  makes  his  will,  this  will  is 
not  revoked  nor  affected  by  his  fubfequent  infanity.     \  Co.  61. 

prifoners-, 
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prifoners,  captives,  and  the  like ".  But  the  law  of  England 
does  not  make  fuch  perfons  abfolutely  intertable  ;  but  only 
leaves  it  to  the  difcretion  of  the  court  to  judge,  upon  the 
confideration  of  their  particular  circumftances  of  durefs, 
whether  or  no  fuch  perfons  could  be  fuppofed  to  have  liberum 
animum  tcjlandi.  And,  with  regard  to  feme-coverts,  our 
law  differs  ftill  more  materially  from  the  civil.  Among  the 
Romans  there  was  no  diftin&ion  5  a  married  woman  was  as 
capable  of  bequeathing  as  a  feme-fole  \  But  with  us  a  mar- 
C  498  ]  ried  woman  is  not  only  utterly  incapable  of  deviGng  lands  (3), 
being  excepted  out  of  the  ftatute  of  wills,  34  &  35  Hen.  VIII. 
c.  5.,  but  alfo  fhe  is  incapable  of  making  a  teftament  of  chat- 
tehy  without  the  licence  of  her  hufband.  For  all  her  per- 
gonal chattels  are  abfolutely  his ;  and  he  may  difpofe  of  her 
chattels  real,  or  fhall  have  them  to  himfelf  if  he  furvives  her: 
it  would  be  therefore  extremely  inconfiftent  to  give  her  a 
power  of  defeating  that  provifion  of  the  law,  by  bequeathing 
thofe  chattels  to  another  T.  Yet  by  her  hufband's  licence  (he 
may  make  a  teftament "  ;  and  the  hufband,  upon  marriage, 
frequently  covenants  with  her  friends  to  allow  her  that 
licence :  but  fuch  licence  is  more  properly  his  affent  (4) ;  for, 
unlefs  it  be  given  to  the  particular  will  in  queftion,  it  will 
not  be  a  complete  teftament,  even  though  the  hufband  be- 
forehand hath  given  her  permiflion  to  make  a  will w.  Yet  it 
(hall  be  fufficient  to  repel  the  hufband  from  his  general  right 
of  adminiftering  his  wife's  effe&s  ;  and  adminiftration  (hall 
be  granted  to  her  appointee,  with  fuch  teftamentary  paper 
annexed  x.  So  that  in  reality  the  woman  makes  no  will  at 
all,  but  only  fomething  like  a  will '  j  operating  in  the  nature 

*  Godolph.  p.  1.  c.  9.  w  Bro.  Abr.  tit.  de-vife.  34.  Stra.  891. 

*  Ff.  31.  I.  7Jf.  x  The  King  v.  Bettefworih.T.  13  Geo. 

*  4  Rep.  51.  II.  B.  R. 

■  Dr.  St  St.  d.  1.  c.  7.  y  Cro.  Car.  376.     1  Mod.  ail. 


(3)  See  page  375.  note  1.  ante. 

(4)  Where  perfonal  property  is  given  to  a  married  woman  for 
her  fole  and  feparate  ufe,  fhe  may  difpofe  of  it  by  will  without  the 
affent  of  her  hufband.     3  Bro.  8. 

of 
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of  an  appointment,  the  execution  of  which  the  hufband,  by 
his  bond,  agreement,  or  covenant,  is  bound  to  allow.  A 
diftin&ion  fimilar  to  which  we  meet  with  in  the  civil  law. 
For  though  a  fon  who  was  in  potejlate  parentis  could  not  by 
any  means  make  a  formal  and  legal  teftament,  even  though 
his  father  permitted  it z,  yet  he  might,  with  the  like  permif- 
fion  of  his  father,  make  what  was  called  a  donatio  mortis 
caufa a.  The  queen  confort  is  an  exception  to  this  general 
rule,  for  fhe  may  difpofe  of  her  chattels  by  will  without  the 
confent  of  her  lord  b  :  and  any  feme-covert  may  make  her  will 
of  goods,  which  are  in  her  pofleflion  in  auter  droit,  as  execu- 
trix or  adminiftratrix  ;  for  thefe  can  never  be  the  property  of 
the  hufband c:  and  if  fiie  has  any  pin-money  or  feparate 
maintenance,  it  isNfaid  fhe  may  difpofe  of  her  favings  there- 
out by  teftament,  without  the  control  of  her  hufband  a.  But,  [  499  3 
if  a  fcme-fole  makes  her  will,  and  afterwards  marries,  fuch 
fubfequent  marriage  is  efteemed  a  revocation  in  law,  and 
entirely  vacates  the  will  c  (5). 

3.  Persons  incapable  of  making  teftaments,  on  account 
of  their  criminal  conduct,  are,  in  the  firft  place,  all  traitors 
and  felons,  from  the  time  of  conviction  ;  for  then  their  goods 
and  chattels  are  no  longer  at  their  own  difpofal,  but  forfeited 
to  the  king.  Neither  can  a  felo  de  fe  make  a  will  of  goods 
and  chattels,  for  they  are  forfeited  by  the  a£t  and  manner  of 
his  death  ;  but  he  may  make  a  devife  of  his  lands,  for  they 
are  not  fubje&ed  to  any  forfeiture  K  Outlaws  alfo,  though 
it  be  but  for  debt,  are  incapable  of  making  a  will,  fo  long  as 
the  outlawry  fubfifts,  for  their  goods  and  chattels  are  forfeited 
during  that  time  e.  As  for  perfons  guilty  of  other  crimes, 
fhort  of  felony,  who   are  by  the   civil  law  precluded  from 

1  Ff.  28.  1.  6.  d  Prec.  Chan.  44. 

a  $/•  39-  6. 15.  e  4  Rep.  60.     2  P.  Wms.  624. 

b  Co.  Litt.  133.  f  Plowd.  261. 

c  Godolph.  1. 10.  e  Fitz.  Air.  t.  defcent.  16. 


(5)  And  it  cannot  be  revived  by  the  fubfequent  death  of  her 
hufband.     2  T.  R.  695. 

making 
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making  teftaments,  (as  ufurcrs,  libellers,  and  others  of  a 
worfe  (lamp,)  by  the  common  law  their  teftaments  may  be 
good'1.  And  in  general  the  rule  is,  and  has  been  fo  at  leaft 
ever  Cnce  Glanvil's  time  ',  quod  libera  fit  cujufcunque  ultima 
voluntas^ 

Let  us  next,  thirdly,  confider  what  this  laft  will  and  tefta- 
ment  is,  which  almoft  every  one  is  thus  at  liberty  to  make  ; 
or  what  are  the  nature  and  incidents  of  a  teftament.  Tef- 
taments, both  Juftinian  *  and  fir  Edward  Coke  k  agree  to  hz 
fo  called,  becaufe  they  are  teflatio  mentis :  an  etymon  which 
feems  to  favour  too  much  of  the  conceit  ;  it  being  plainly  a 
fubftantive  derived  from  the  verb  ieflari,  in  like  manner  as 
juramentttm,  incrementum,  and  others,  from  other  verbs.  The 
definition  of  the  old  Roman  lawyers  is  much  better  than  their 
etymology  ;  "  voluntatis  nojlrae  jujla  fententia  de  eo,  quod  quis 
"  pojl  mortem  fuam  fieri  velit l :"  which  may  be  thus  rendered 
into  Englifh,  "  the  legal  declaration  of  a  man's  intentions, 
"  which  he  wills  to  be  performed  after  his  death."  It  is  called 
[  500  ]  fententia,  to  denote  the  circumfpection  and  prudence  with 
which  it  is  fuppofed  to  be  made  :  it  is  voluntatis  nojlrae 
fententia,  becaufe  it's  efficacy  depends  on  it's  declaring  the 
teftator's  intention,  whence  in  England  it  is  emphatically 
ftyled  his  will:  it  is  jufla  fententia  ;  that  is,  drawn,  attefted, 
and  publifhed,  with  all  due  folemnities  and  forms  of  law  ;  it 
is  de  eo,  quod  quis  pojl  mortem  fuam  fieri  velit,  becaufe  a  tefta- 
ment is  of  no  force  till  after  the  death  of  the  teftator. 

These  teftaments  are  divided  into  two  forts ;  written,  and 
verbal  or  nuncupative  ;  of  which  the  former  is  committed  to 
writing,  the  latter  depends  merely  upon  oral  evidence,  being 
declared  by  the  teftator  in  extremis  before  a  fufficient  number 
of  witneffes,  and  afterwards  reduced  to  writing.  A  codicil, 
codicillus,  a  little  book  or  writing,  is  a  fupplement  to  a  will ; 
or  an  addition  made  by  the  teftator,  and  annexed  to,  and  to 


h  Godolph.  p.  1.  c,  \%.  k  1  Inft.  nx.323. 

'I.  l.c.s-  !  Ff.%%.i.\. 

I  Irji.  2.  10. 
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be  taken  as  part  of,  a  teftament :  being  for  it's  explanation, 
or  alteration,  or  to  make  fome  addition  to,  or  elfe  fome  fub- 
tra&ion  from,  the  former  difpofitions  of  the  teftator  m.  This 
may  alfo  be  either  written  or  nuncupative. 

But,  as  nuncupative  wills  and  codicils  (which  were  for- 
merly more  in  ufe  than  at  prefent,  when  the  art  of  writing 
is  become  more  univerfal)  are  liable  to  great  impofitions 
and  may  occafion  many  perjuries,  the  ftatute  of  frauds,  29 
Car.  2.  c.  3.  hath  laid  them  under  many  restrictions  ;  except 
when  made  by  mariners  at  fea,  and  foldiers  in  actual  fervice. 
As  to  all  other  perfons,  it  enacts  ;  1 .  That  no  written  will 
fhall  be  revoked  or  altered  by  a  fubfequent  nuncupative  one, 
except  the  fame  be  in  the  lifetime  of  the  teftator  reduced  to 
writing,  and  read  over  to  him,  and  approved  ;  and  unlefs  the 
fame  be  proved  to  have  been  fo  done  by  the  oaths  of  three 
witneffes  at  the  leaft ;  who,  by  ftatute  4  &  5  Ann.  c.  16., 
muft  be  fuch  as  are  admiffible  upon  trials  at  common  law. 
2.  That  no  nuncupative  will  fhall  in  any  wife  be  good,  where 
the  eftate  bequeathed  exceeds  30/.  unlefs  proved  by  three 
fuch  witneffes,  prefent  at  the  making  thereof,  (the  Roman  law 
requiring  feven  n,)  and  unlefs  they  or  fome  of  them  were 
fpecially  required  to  bear  witnefs  thereto  by  the  teftator  [  coi  3 
himfelf ;  and  unlefs  it  was  made  in  his  laft  ficknefs,  in  his 
own  habitation  or  dwelling-houfe,  or  where  he  had  been  pre- 
vioufly  refident  ten  days  at  the  leaft,  except  he  be  furprized 
with  ficknefs  on  a  journey,  or  from  home,  and  dies  without 
returning  to  his  dwelling.  3.  That  no  nuncupative  will  fhall 
be  proved  by  the  witneffes  after  fix  months  from  the  making, 
unlefs  it  were  put  in  writing  within  fix  days.  Nor  fhall  it  be 
proved  till  fourteen  days  after  the  death  of  the  teftator,  nor  till 
procefs  hath  firft  iffued  to  call  in  the  widow,  or  next  of  kin,  to 
conteft  it,  if  they  think  proper.  Thus  hath  the  legiflature  pro- 
vided againft  any  frauds  in  fetting  up  nuncupative  wills,  by  fo 
numerous  a  train  of  requifites,  that  the  thing  itfelf  has  fallen 
into  difufe,  and  is  hardly  ever  heard  of, but  in  the  only  inftance 

"  Godolph,  p.  1.  c.  X.  §  3.  ■  Injl,  1.  10.  4. 

where 
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where  favour  ought  to  be  (hewn  to  it,  when  the  teftator  is 
furprized  by  fudden  and  violent  ficknefs.  The  teftamentary 
words  muft  be  fpoken  with  an  intent  to  bequeath,  not  any 
loofe  idle  difcourfe  in  his  illnefs  ;  for  he  muft  require  the 
by-ftanders  to  bear  witnefs  of  fuch  his  intention  ;  the  will 
muft  be  made  at  home,  or  among  his  family  or  friends,  un- 
lefs  by  unavoidable  accident ;  to  prevent  impofitions  from 
ftrangers  :  it  muft  be  in  his  laji  ficknefs ;  for  if  he  recovers, 
he  may  alter  his  difpofitions,  and  has  time  to  make  a  written 
will :  it  muft  not  be  proved  at  too  long  a  diftance  from  the 
teftator's  death,  left  the  words  fhould  efcape  the  memory  of 
the  witnefles  ;  nor  yet  too  haftily  and  without  notice,  left 
the  family  of  the  teftator  fhould  be  put  to  inconvenience,  or 
furprized. 

As  to  written  wills,  they  need  not  any  witnefs  of  their 
publication.  I  fpeak  not  here  of  devifes  of  lands,  which  are 
quite  of  a  different  nature ;  being  conveyances  by  ftatute, 
unknown  to  the  feodal  or  common  law,  and  not  under  the 
fame  jurifdicton  as  perfonal  teftaments.  But  a  teftament  of 
chattels,  written  in  the  teftator's  own  hand,  though  it  has 
neither  his  name  nor  feal  to  it,  nor  witneffes  prefent  at  it's 
publication,  is  good  ;  provided  fufficient  proof  can  be  had  that 
[  C02  ]  li  1S  his  hand- writing  °.  And  though  written  in  another 
man's  hand,  and  never  figned  by  the  teftator,  yet  if  proved 
to  be  according  to  his  inftru£tions  and  approved  by  him,  it 
hath  been  held  a  good  teftament  of  the  perfonal  eftate  p.  Yet 
it  is  the  fafer  and  more  prudent  way,  and  leaves  lefs  in  the 
breaft  of  the  ecclefiaftical  judge,  if  it  be  figned  or  fealed  by 
the  teftator,  and  published  in  the  prefence  of  witnefles :  which 
laft  was  always  required  in  the  time  of  Brac"tonq  j  or,  rather,  he 
in  this  refpect  has  implicitly  copied  the  rule  of  the  civil  law. 

No  teftament  is  of  any  effect  till  after  the  death  of  the 
teftator.  "  Nam  omne  tejlamentum  morte  confummatiim  ejl :  et 
"  voluntas  tejlatoris  ejl  ambulator'ia   ufque  ad  mortem  V     And 

9  Godolph.  p.  i.  c.  21.     Gilb.  Rep.  •»  /.  i.e.  26. 

260.  r  Co.  Litt.  112. 

p  Comyns,  452,  3,  4. 

therefore 
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therefore,  if  there  be  many  teftaments,  the  lad  overthrows 
all  the  former  s :  but  the  republication  of  a  former  will  re- 
vokes one  of  a  later  date,  and  eftablifhes  the  firft  again  r. 

Hence  it  follows,  that  teftaments  may  be  avoided  three 
ways:  1.  If  made  by  a  perfon  labouring  under  any  of  the 
incapacities  before  mentioned  :  2.  By  making  another  tefta- 
ment  of  a  later  date  :  and,  3.  by  cancelling  or  revoking  it. 
For,  though  I  make  a  lafl  will  and  teftament  irrevocable  in 
the  ftrongeft  words,  yet  I  am  at  liberty  to  revoke  it :  becaufe 
my  own  act  or  words  cannot  alter  the  difpofition  of  law,  fo 
as  to  make  that  irrevocable  which  is  in  it's  own  nature  revo- 
cable ".  For  this,  faith  lord  Bacon  w,  would  be  for  a  man  to 
deprive  himfelf  of  that,  which  of  all  other  things  is  moft  in- 
cident to  human  condition  ;  and  that  is  alteration  or  repent- 
ance. It  hath  alfo  been  held,  that,  without  an  exprefs  revo- 
cation, if  a  man,  who  hath  made  his  will,  afterwards 
marries  and  hath  a  child,  this  is  a  prefumptive  or  implied 
revocation  of  his  former  will,  which  he  made  in  his  ftate  of 
celibacy  x  (6).  The  Romans  were  alfo  wont  to  fet  afide  tefta- 
ments as  being  inafficiofa^  deficient  in  natural  duty,  if  they 
difinherited  or  totally  pafled  by,  (without  afligning  a  true  and 
fufficient  reafony)  any  of  the  children  of  the  teftator1.  But  [  503  ] 
if  the  child  had  any  legacy,  though  ever  fo  fmall,  it  was  a 
proof  that  the  teftator  had  not  loft  his  memory  or  his  reafon, 
which  otherwife  the  law  prefumed  ;  but  was  then  fuppofed  to 
have  acted  thus  for  fome  fubftantial  caufe :  and  in  fuch  cafe 
no  querela  inojjiciofa  tejlamenti  was  allowed.  Hence  probably 
has  arifen  that  groundlefs  vulgar  error,  of  the  neceflity  of 
leaving  the  heir  a  milling  (7)  or  fome  other  exprefs  legacy,  in 

s  Litt.  §  168.  Perk.  478.  x  Lord  Raym.441.    1  P.Wins.  204. 

1  Perk.  479.  y  See  book  I.  ch.  16. 

u  8  Rep.  82.  *  Jnft.  2.  18.  1. 

w  Elem.  c.  19. 

(6)  Marriage,  and  the  birth  of  a  pofthumous  child,  amount  to 
a  revocation  of  a  will  made  previous  to  the  marriage.  5  T.  R.  49. 
See  p.  376.  n.  4.  ante. 

(7)  This,  t  conceive,  feldom  proceeds  from  ignorance,  but  in 
general  is  the  laft  efFufion  of  an  unforgiving  fpirit,  defirous  of 

Vol.  II.  T  t  leaving 
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order  to  disinherit,  him  effectually  :  whereas  the  law  of  Eng- 
land makes  no  fuch  conftrained  fuppofitions  of  forgetfulnefs 
or  infanity  ;  and  therefore  though  the  heir  or  next  of  kin  be 
totally  omitted,  it  admits  no  querela  inoficiofa,  to  fet  afide 
fuch  a  teftament. 

We  are  next  to  confider,  fourthly,  what  is  an  exectitor, 
and  what  an  administrator,  and  how  they  are  both  to  be 
appointed. 

An  executor  is  he  to  whom  another  man  commits  by  will 
the  execution  of  that  his  laft  will  and  teftament.  And  all 
perfons  are  capable  of  being  executors,  that  are  capable  of 
making  wills,  and  many  others  befides  ;  as  feme-coverts,  and 
infants  :  nay,  even  infants  unborn,  or  in  ventre  fa  mere,  may 
be  made  executors3.  But  no  infant  can  a£t  as  fuch  till  the 
age  of  feventeen  years  ;  till  which  time  adminiftration  muft 
be  granted  to  fome  other,  durante  minore  aetate b.  In  like 
manner  as  it  may  be  granted  durante  abfentia,  or  pendente  lite  ; 
when  the  executor  is  out  of  the  realm  c,  or  when  a  fuit  is  com- 
menced in  the  ecclefiaftical  court  touching  the  validity  of  the 
willd.  This  appointment  of  an  executor  is  eflential  to  the 
making  of  a  will e ;  and  it  may  be  performed  either  by  ex- 
prefs  words,  or  fuch  as  ftrongly  imply  the  fame.  But  if  the 
teftator  makes  an  incomplete  will,  without  naming  any  exe- 
cutors, or  if  he  names  incapable  perfons,  or  if  the  executors 
named  refufe  to  a£t  ;  in  any  of  thefe  cafes,  the  ordinary  muft 
T  ?04  1  grant  adminiftration  cum  tefamento  annexe* f  to  fome  other  per- 
fon ;  and  then  the  duty  of  the  adminiftrator,  as  alfo  when 
he  is  conftituted  only  durante  minore  aetate,  &c.  of  another, 
is  very  little  different  from  that  of  an  executor.  And  this 
was  law  fo  early  as  the  reign  of  Henry  II.  j  when  g  Glanvil 

a  Weft.  Symb.  p.  1.  §  635.  e  Went.  c.  1.     Flowd.  281. 

b  Went.  Off.  Ex.  c.  j8.  f  1  Roll.  Abr.  907.     Comb.  20. 

c   1  Lutw.  34a.  B  /.  7.  c.  6. 
d  1  P.Wms.  589,590. 

leaving  an  infult  upon  record,  after  it  has  ceafed  to  produce  either 
injury  or  difappointment. 

informs 
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informs  us,  that  "  tejlamenti  executores  ejfe  debent  it,  quos  tejla- 
"  tor  ad  hoc  elegerit,  et  quibus  curam  ipfe  commiferit  ;  fi  vero 
"  tejlator  nullos  ad  hoc  nominaverit,  pojfunt  propinqui  et  con- 
"  fanguinei  ipfnis  def  untli  ad  id  faciendum  fe  ingerere" 

But  if  the  deceafed  died  wholly  inteftate,  without  making 
either  will  or  executors,  then  general  letters  of  adminiftration 
muft  be  granted  by  the  ordinary  to  fuch  adminiftrator  as 
the    ftatutes  of   Edward  the  third  and  Henry  the  eighth, 
before-mentioned,  dire£t.    In  confequence  of  which  we  may 
obferve  ;    1.  That  the  ordinary  is  compellable  to  grant  admi- 
niftration of  the  goods  and  chattels  of  the  wife,  to  the  huf- 
band  or  his  reprefentatives  h  :  and  of  the  hufband's  effects, 
to  the  widow,  or  next  of  kin  ;  but  he  may  grant  it  to  either, 
or  both,  at  his  difcretion  '.     2.  That,  among  the  kindred, 
thofe  are   to  be  preferred  that  are  the  neareft   in  degree  to 
the  inteftate  ;  but,  of  perfons  in  equal  degree,  the  ordinary 
may  take  which  he  pleafes  k.     3.  That  this  nearnefs  or  pro- 
pinquity of  degree  (hall  be  reckoned  according  to  the  com- 
putation of  the  civilians l ;  and  not  of  the  canonifts,  which 
the  law  of  England  adopts  in  the  defcent  of  real  eftates  m  (8) : 
becaufe  in  the  civil  computation  the  inteftate  himfelf  is  the 
terminus  a  quo  the   feveral   degrees  are  numbered  ;  and  not 
the  common  anceftor,  according  to  the  rule  of  the  canonifts. 
And  therefore  in  the  firft  place  the  children,  or  (on  failure 
of  children)   the  parents  of  the  deceafed,   are  entitled  to  the 
adminiftration  ;  both  which  are   indeed  in  the  firft  degree  ; 
but  with  us11  the  children  are  allowed  the  preference0.  Then 

h  Cro.  Car.  106.     Stat.  29  Csr.  II.  n   Godolph.  p.  2.  c.  34.  §1.     2  Vern. 

c.3.     i  P.  Wms.381.  125. 

1  Salk.  36.      Stra.  53Z.  °  In    Germany  there  was  a  long  dif- 

k  See  page  496.  pute  whether  a    man's    children    fhould 

'Prec.Chanc.  593.  inherit    his    effecls    during   the   life   of 

m  See  page  203.  207.  224.  their     grandfather  ;      which       depends 

(as 


(8)  See  page  224.  note  12.  where  the  Editor  endeavours  to 
fliew  that  the  canon  law  computation  is  of  no  avail  whatever  in  the 
defcent  of  real  eftates. 

Tt   2  follow 
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follow  brothers  p,  grandfathers  %  uncles  or  nephews  r,  (and 
the  females  of  each  clafs  refpedtively,)  and  laftly,  coufins. 
4.  The  half  blood  is  admitted  to  the  adminiftration  as  well 
as  the  whole  ;  for  they  are  of  the  kindred  of  the  inteftate, 
and  only  excluded  from  inheritances  of  land  upon  feodal 
reafons.  Therefore  the  brother  of  the  half  blood  fhall  ex- 
clude the  uncle  of  the  whole  blood  3 ;  and  the  ordinary  may 
grant  adminiftration  to  the  fifter  of  the  half,  or  the  brother 
of  the  whole  blood,  at  his  own  difcretion  l.  5.  If  none  of 
the  kindred  will  take  out  adminiftration,  a  creditor  may,  by 
cuftom,  do  it  ".  6.  If  the  executor  refufes,  or  dies  inteftate, 
the  adminiftration  may  be  granted  to  the  refiduary  legatee, 
in  exclufion  of  the  next  of  kin  w.  7.  And,  laftly,  the  ordinary 
may,  in  defecl:  of  all  thefe,  commit  adminiftration  (as  he 
might  have  done  x  before  the  ftatute  of  Edward  III.)  to  fuch 
difcreet  perfon  as  he  approves  of  :  or  may  grant  him  letters 
ad  colligendum  bona  dtrfuncli,  which  neither  makes  him  execu- 
tor nor  adminiftrator  ;  his  only  bufinefs  being  to  keep  the 
goods  in  his  fafe  cuftody^,  and  to  do  other  acts  for  the  be- 
nefit of  fuch  as  are  entitled  to  the  property  of  the  deceafedz. 
If  abaftard,  who  has  no  kindred,  being  nullius  fJius,  or  any 
one  elfe  that  has  no  kindred,  dies  inteftate,  and  without 
wife  or  child,  it  formerly  hath  been  held  a  that  the  ordinary 
might  feize  his  goods,  and  difpofe  of  them  in  pios  ufus. 
But  the  ufual  courfe  now  is  for  fome  one  to  procure  letters 
patent  or  other  authority  from  the  king  •,  and  then  the  ordi- 

(as  we  (hall  fee    hereafter)    on    the      preference    to    his  parents.     (Mod.   Un. 

fame    principles   as    the    granting    of      Hift.  xxix.  28.) 

ndminiltrations.    At  lad  it  was  agreed  p  Harris  in  Nov.  118.  c.  2. 

at  the  diet    of  Arenfberg,  about  the  q  Free.  Chan.  527.      I  P.  Wins.  41. 

middle    of    the    tenth    century,  that  r  Atk.  455. 

the  point  fhould  be  decided  by  com-  s   1  Ventr.  425. 

bat.     Accordingly,  an   equal  number  l  Aleyn.  36.     Styl.  74. 

of    champions  being  chofen   on   both  u   Salk.  38. 

fides,  thofe  of    the  children  obtained  w   1  Sid.  281.     I  Ventr.  219. 

the  victory,  and   fo  the  law  was  eft)-  x  Plowd.  278. 

bliftied  in  their  favour,  that  the  ifTue  y  Wentw.  ch.  14. 

of    a    perfon    deceafed    fhall    be    en-  z   2  Inft.  398. 

tilled    to    his    goods    and    chattels  in  a  S.ilk.  37. 

narv 
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nary  of  courfe  grants  administration  to  fuch  appointee  of  the 
crown  b.  (9) 

The  intereft,  vefted  in  the  executor  by  the  will  of  the 
deceafed,  may  be  continued  and  kept  alive  by  the  will  of  the 
fame  executor  :  fo  that  the  executor  of  A's  executor  is  to  all 
intents  and  purpofes  the  executor  and  reprefentative  of  A 
himfelf  c  ;  but  the  executor  of  A's  ad  mini  fir  a  tor,  or  the  ad- 
ministrator of  A's  executor,  is  not  the  reprefentative  of  A  d. 
For  the  power  of  an  executor  is  founded  upon  the  fpecial 
confidence  and  a£lual  appointment  of  the  deceafed  j  and  fuch 
executor  is  therefore  allowed  to  tranfmit  that  power  to 
another,  in  whom  he  has  equal  confidence  :  but  the  admini- 
strator of  A  is  merely  the  officer  of  the  ordinary,  prefcribed  to 
him  by  a£t  of  parliament,  in  whom  the  deceafed  has  repofed 
no  truft  at  all :  and  therefore  on  the  death  of  that  officer, 
it  refults  back  to  the  ordinary  to  appoint  another.  And 
with  regard  to  the  adminiftrator  of  A's  executor,  he  has 
clearly  no  privity  or  relation  to  A  ;  being  only  commiffioned 
to  adminifter  the  effects  of  the  inteltate  executor,  and  not  of 
the  original  teftator.  Wherefore  in  both  thefe  cafes,  and 
whenever  the  courfe  of  reprefentation  from  executor  to  exe- 
cutor is  interrupted  by  any  one  administration,  it  is  necef- 
fary  for  the  ordinary  to  commit  administration  afrefh,  of  the 
goods  of  the  deceafed  not  administered  by  the  former  execu- 
tor or  administrator.  And  this  administrator,  de  bonis  nony 
is  the  only  legal  reprefentative  of  the  deceafed  in  matters  of 
pcrfonal    property  e.     But   he  may,  as  well  as  an  original 

b  3  P.  Wilis.  33.  "   Bro.  Abr.  tit.adminijlrator.  J. 

c  Stdt.  15  Edw.  III.  ft.  5.  c.  5.  e  Styl.  215. 

I   Leon.  275. 


(9)  Where  a  baflard  dies  inteltate  without  wife  or  iSTue,  the 
king  is  entitled  to  his  perfonal  property  as  adminiftrator  ;  but  it 
is  ufual  for  the  crown  to  grant  the  administration  of  it  to  fome 
relation  of  the  baftard's  father  or  mother,  referving  one-tenth  or 
other  fmall  proportion  of  it.      J  Wood.  398. 

T  t  -^  admini- 
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adminiftrator,  have  only  a  limited  or  fpecial  adminiftration 
committed  to  his  care,  viz.  of  certain  fpecific  efFe&s,  fuch  as 
a  term  of  years  and  the  like  ;  the  reft  being  committed  to 
others  f. 

[  5°7  1  Having  thus  fhewn  what  is,  and  who  may  be,  an  exe- 
cutor or  adminiftrator,  I  proceed  now,  fifthly  and  laftly,  to 
inquire  into  fome  few  of  the  principal  points  of  their  office 
and  duty.  Thefe  in  general  are  very  much  the  fame  in  both 
executors  and  adminiftrators  ;  excepting,  firft,  that  the  exe- 
cutor is  bound  to  perform  a  will,  which  an  adminiftrator  is 
not,  unlefs  where  a  teftament  is  annexed  to  his  adminiftra- 
tion, and  then  he  differs  ftill  lefs  from  an  executor :  and 
fecondly,  that  an  executor  may  do  many  a£ts  before  he  proves 
the  will  s  (10),  but  an  adminiftrator  may  do  nothing  till  letters 
of  adminiftration  are  iflued  ;  for  the  former  derives  his  power 
from  the  will  and  not  from  the  probate  h,  the  latter  owes  his 
entirely  to  the  appointment  of  the  ordinary.  If  a  ftranger 
takes  upon  him  to  a£t  as  executor,  without  any  juft  authority 
(as  by  intermeddling  with  the  goods  of  the  deceafed ',  and 
many  other  tranfactions  )  he  is  called  in  law  an  executor  of 
his  own  wrong,  defon  tort,  and  is  liable  to  all  the  trouble  of 
an  executorfhip,  without  any  of  the  profits  or  advantages  ; 
but  merely  doing  acts  of  necefTity  or  humanity,  as  locking 
up  the  goods,  or  burying  the  corpfe  of  the  deceafed,  will 
not  amount  to  fuch  an  intermeddling  as  will  charge  a  man 
as  executor  of  his  own  wrong  l.    Such  a  one  cannot  bring  an 

f  x  Rol.Abr.  908.  Godolph.p.2.  '5  Rep.  33, 34, 

c.  30.     Salk.  36.  k  Wentw.  ch.  14.     Stat.  43  Eliz.  c.  8. 

6  Wentw.  ch.  3.  '  Dyer.  166. 

h  Comyns.  151. 


(10)  He  may  commence  an  action,  but  he  cannot  declare  in  the 
adtion,  before  probate  ;  for  when  he  declares,  he  muft  produce  in 
court  the  letters  teftamentary.  And  he  may  releafe  or  pay  a  debt, 
may  affent  to  a  legacy,  and  be  fued,  before  probate  ;  and  do  other 
afts,  which  feem  to  be  fully  enumerated  in  1  Salk.  299.  and  Com. 
Dig.  Admin.  B.  p. 

act  ion 
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adtion  himfelf  in  right  of  the  deceafed  in,  but  adtions  may 
be  brought  againfl  him.  And,  in  all  actions  by  creditors 
againfl  fuch  an  officious  intruder,  he  fhall  be  named  an  exe- 
cutor, generally  n  *,  for  the  mod  obvious  conclufion  which 
ftrangers  can  form  from  his  conduit  is,  that  he  hath  a  will 
of  the  deceafed,  wherein  he  is  named  executor,  but  hath  not 
yet  taken  probate  thereof  °.  He  is  chargeable  with  the  debts 
of  the  deceafed,  fo  far  as  affets  come  to  his  hands  p  j  and,  as 
againft  creditors  in  general,  fhall  be  allowed  all  payments 
made  to  any  other  creditor  in  the  fame  or  a  fuperior  degree  '", 
himfelf  only  excepted  r.  And  though,  as  againft  the  right-  1-  ?03  -1 
ful  executor  or  adminiftrator,  he  cannot  plead  fuch  payment, 
yet  it  fhall  be  allowed  him  in  mitigation  of  damages  s ;  un- 
lefs  perhaps  upon  a  deficiency  of  affets,  whereby  the  rightful 
executor  may  be  prevented  from  fatisfying  his  own  debt  l.(i  1) 
But  let  us  now  fee  what  are  the  power  and  duty  of  a  right- 
ful executor  or  adminiftrator. 

1.  He  muft  bury  the  deceafed  in  a  manner  fuitable  to  the 
eftate  which  he  leaves  behind  him.  Neceffary  funeral  ex- 
pences  are  allowed,  previous  to  all  other  debts  and  charges ; 
but  if  the  executor  or  adminiftrator  be  extravagant,  it  is  a 
fpecies  of  devajlation  or  wafte  of  the  fubftance  of  the  deceafed, 
and  fhall  only  be  prejudicial  to  himfelf,  and  not  to  the  cre- 
ditors or  legatees  of  the  deceafed  u. 

m   Bro.  Abr  tit.  adminijlrator.  8.  r   5  Rep.  30.     Moor.  537. 

n  5  Rep.  31.  s    12  Mod.  441.  471. 

0  ia  Mod.  471.  (  Wentw.  ch.  14. 

p  Dyer.  166.  u  Salk.  196.      Godolph.  p.  a.   c.  26. 

•'  1  Chan.  Cal'.  3^.  §  a. 

( 11 )  It  is  held,  that  the  leaft  intermeddling  with  the  effects  of 
the  inteftate,  even  milking  cows,  or  taking  a  dog,  will  conftitute  an 
executor  de  Jon  tort.  Dy.  166.  An  executor  of  his  own  wrong  will 
be  liable  to  an  action,  unlefs  he  has  delivered  over  the  goods  of  the 
inteftate  to  the  rightful  adminiftrator  before  the  action  is  brought 
againft  him.  And  he  cannot  retain  the  inteftate's  property  in  dif- 
charge  of  his  own  debt,  although,  it  is  a  debt  of  a  fuperior  degree. 
3  7'.  R.  590.     2  T.  R.  100. 

T  t  4  z.  The 
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2.  The  executor,  or  the  adminiftrator  durante  minore  aeta- 
te,  or  durante  abfentiay  or   cum  tejlamento  annexe,  muft  prove 
the  will  of  the  deceafed  :  which  is  done  either  in  common  form, 
which  is  only  upon  his  own  oath  before  the  ordinary,  or  his 
furrogate ;  or  per  tejles,  in  more  folemn  form  of  law,  in  cafe 
the  validity  of  the  will  be    difputed  w.     When   the  will  is 
fo  proved,  the  original  muft  be  depofited  in  the  regiftry  of 
the  ordinary  ;  and  a  copy  thereof  in  parchment  is  made  out 
under  the  feal  of  the  ordinary,  and  delivered  to  the  executor 
or  adminiftrator,  together  with  a  certificate  of   it's  having 
been  proved  before  him  ;  all  which  together  is  ufually  ftiled 
the  probate.     In  defect  of  any  will,  the  perfon  entitled  to  be 
adminiftrator  muft  alfo  at  this  period  take  out  letters  of  ad- 
miniftration  under  the  feal  of  the  ordinary  ;  whereby  an  exe- 
cutorial power  to  colle£t  and  adminifter,  that  is,  difpofe  of 
the  goods  of  the  deceafed,  is  vefted  in  him  :  and  he  muft, 
by  ftatute  22  &  23  Car.  II.  c  10.,  enter  into  a  bond,  with 
fureties  faithfully  to  execute  his  truft.     If  all  the  goods  of 
the   deceafed  lie  within  the  fame  jurifdiction,  a  probate  be- 
[  <oq  "1  f°re  tne  ordinary,  or  an  adminiftration  granted   by  him,  are 
the  only  proper  ones  :  but  if  the  deceafed  had  bona  notabiliat 
or  chattels  to  the  value  of  a  hundred  Jlnllings,  in  two  diftindr, 
diocefes  or  jurifdidtions,  then  the  will  muft  be  proved,  or 
adminiftration    taken  out,  before    the    metropolitan  of   the 
province,  by  way  of  fpecial  prerogative  x ;  whence  the  courts 
where  the  validity  of  fuch  wills  is  tried,  and    the   offices 
where  they  are  regiftered,  are  called  the  prerogative  courts, 
and  the  prerogative  offices,  of  the  provinces  of  Canterbury 
and  York.     Lyndewode,  who  flourifhed  in   the   beginning 
of  the  fifteenth  century,  and  was  official  to  archbifhop  Chi- 
chele,  interprets  thefe  hundred  (hillings  to  fignify  fo  lidos  le- 
gale s ;  of  which  he  tells  us  feventy-two  amounted  to  a  pound 
of  gold,  which  in  his  time  was  valued   at   fifty    nobles,  or 
16/.  13^.  4d.     He  therefore   computes  y  that   the  hundred 
(hillings,  which  conftituted  bona  notabiliay  were  then   equal 
in  current  money  to  23/.  3/.  o^.     This    will    account  for 

w  Godoljiii.  p.  I.  C.  ac.  §4.  >'   Prtvlnt.  1.  3. M3.  e.  item.  v.  centum. 

N   4  Infl.  3  ;j.  ijc.Jlatulum  v.  laicis. 

what 
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what  is  faid  in  our  antient  books,  that  bona  notabilia  in  the 
diocefe  of  London z,  and  indeed  every  where  elfe  a,  were  of 
the  value  of  ten  pounds  by  competition ;  for  if  we  purfue  the 
calculations  of  Lyndewode  to  their  full  extent,  and  confider 
that  a  pound  of  gold  is  now  almoft  equal  in  value  to  an  hun- 
dred and  fifty  nobles,  we  mail  extend  the  prefent  amount  of 
bona  notabilia  to  nearly  70/.     But  the  makers  of  the  canons 
of  1603  underflood  this  antient  rule  to  be  meant   of  the 
{hillings  current  in  the  reign  of  James  I.,  and  have  therefore 
directed  b  that  jive  pounds  (hall  for  the  future  be  the  ftandard 
of  bona  notabilia,  fo  as  to  make  the  probate  fall  within  the 
archiecopifcopal  prerogative.     Which  prerogative  (properly 
underftood)  is  grounded  upon  this  reafonable  foundation  : 
that  as  the  bifliops  were  themfelves  originally  the  admini- 
strators to  all  inteftates  in  their  own  diocefe,  and  as  the  pre- 
fent adminiitrators  are  in  effect   no  other  than  their  officers 
or  fubflitutes,  it  was  impoflible  for  the  bifhops,   or  thofe 
who  acted  under  them,  to  collect:  any  goods  of  the  deceafed 
other  than  fuch  as  lay  within  their  own  diocefes,  beyond  f"  cio  1 
which  their  epifcopal  authority  extends  not.     But  it  would 
be  extremely  troublefome,  if  as  many  adminiftrations  were 
to  be  granted,  as  there  are  diocefes  within  which  the  de- 
ceafed had  bona  twtabilia ;  befides  the  uncertainty  which  cre- 
ditors and  legatees  would  be  at,  in  cafe  different  administra- 
tors were  appointed,  to  afcertain  the  fund  out  of  which  their 
demands  are  to  be  paid.     A  prerogative  is  therefore  very 
prudently  veiled  in  the  metropolitan  of  each  province,  to 
make  in  fuch  cafes  one  adminiftration  ferve  for  all.     This 
accounts  very  fatisfactorily  for  the  reafon  of  taking  out  ad- 
ministration to   inteftates,  that  have  large  and  diffufive  pro- 
perty, in  the  prerogative  court :    and  the  probate  of  wills 
naturally  follows,    as  was  before  obferved,    the   power  of 
granting  adminiftrations  j  in  order  to  fatisfy  the  ordinary  that 
the  deceafed  has,  in  a  legal  manner,  by  appointing  his  own 
executor,  excluded  him  and  his  officers  from  the  privilege 
of  adminiftering  the  effects. 

z  4  Init.  33J.     Gcdolph.  p.  2.  e.  22.  b  can.  92. 

■  Plowd.*8x. 

3.  Thl 
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3.  The  executor  or  administrator  is  to  make  an  inventory c 
of  all  the  goods  and  chattels,  whether  in  poSfeSfion  or  action, 
of  the  deceafed  ;  which  he  is  to  deliver  in  to  the  ordinary 
upon  oath,  if  thereunto  lawfully  required. 

4.  He  is  to  collect  all  the  goods  and  chattels  fo  inventoried  ; 
and  to  that  end  he  has  very  large  powers  and  interefts  con- 
ferred on  him  by  law  ;  being  the  representative  of  the  de- 
ceafed d,  and  having  the  fame  property  in  his  goods  as  the 
principal  had  when  living,  and  the  fame  remedies  to  recover 
them.  And  if  there  be  two  or  more  executors,  a  fale  or 
releafe  by  one  of  them  (hall  be  good  againft  all  the  reft e  ; 
but  in  cafe  of  adminiftrators  it  is  other\vifef.  "Whatever  is 
fo  recovered,  that  is  of  a  faleable  nature,  and  may  be  con- 
verted into  ready  money,  is  called  affets  in  the  hands  of  the 
executor  or  adminiftrator  s  j  that  is,  Sufficient  or  enough 
(from  the  French  ajfez)  to  make  him  chargeable  to  a  cre- 
ditor or  legatee,  fo  far  as  fuch  goods  and  chattels  extend. 

C  r  1 1  "1  Whatever  affets  fo  come  to  his  hands  he  may  convert  into 
ready  money,  to  anfwer  the  demands  that  may  be  made  upon 
him  (12) :  which  is  the  next  thing  to  be  confidered  5  for, 

5.  The  executor  or  adminiftrator  muft  pay  the  debts  of 
the  deceafed.  In  payment  of  debts  he  muft  obferve  the  rules 
of  priority  :  otherv/ife,  on  deficiency  of  affets,  if  he  pays 
thofe  of  a  lower  degree  firft,  he  muft  anfwer  thofe  of  a  higher 
out  of  his  own  eftate.  And,  firft,  he  muft  pay  all  funeral 
charges,  and  the  expence  of  proving  the  will,  and  the  like. 
Secondly,  debts  due  to  the  king  on  record  or  Specialty h. 
Thirdly,  fuch  debts  as  are  by  particular  Statutes  to  be  pre- 
ferred to  all  others ;  as  the  forfeitures  for  not  burying  in 

c  Stat.  21  Hen.  VIII.  c.  5.  f  1  Atk.  460. 

d  Co.  Litt.  209.  6  See  page  244. 

e  Dyer.  23.  h  1  And.  129. 

(12)  The  goods  of  a  teftator,  in  the  pofTeflion  of  the  executor, 
cannot  be  taken  in  execution  of  a  judgment  in  an  action  brought 
againft  the  executor  in  his  own  right.     4  /'.  R.  621. 

wooJlcii, 
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woollen ',  money  due  upon  poor-rates  k,  for  letters  to  the 
pod-office  l,  and  fome  others.  Fourthly,  debts  of  record; 
as  judgments,  (docquetted  according  to  the  ftatute  4  &  5  W. 
&  M.  c.  20.)  ftatutes  and  recognizances  m.  (13)  Fifthly, 
debts  due  on  fpecial  contracts  :  as  for  rent,  (for  which  the 
leflbr  has  often  a  better  remedy  in  his  own  hands,  by  dif- 
treining,)  or  upon  bonds,  covenants,  and  the  like,  under 
fealu.  (14)  Laftly,  debts  on  fimple  contracts,  viz.  upon  notes 
unfealed,  and  verbal  promifes.  Among  thefe  fimple  con- 
tracts, fervants'  wages  are  by  fome  °  with  reafon  preferred  to 
any  other :  and  fo  ftood  the  antient  law,  according  to  Brac- 
ton  p  and  Fleta  q,  who  reckon  among  the  firft  debts  to  be 
ipaidjervitia  fervientiam  et Jlipendia  famuhrum.  Among  debts 
of  equal  degree,  the  executor  or  adminiftrator  is  allowed  to 
pay  himfelf  firft,  by  retaining  in  his  hands  fo  much  as  his 
debt  amounts  to  .  But  an  executor  of  his  own  wrong  is  not 
allowed  to  retain  :  for  that  would  tend  to  encourage  credi- 
tors to  ftrive  who  mould  firft  take  pofTeffion  of  the  goods  of 
the  deceafed  ;  and  would  befides  be  taking  advantage  of  his 
own  wrong,  which  is  contrary  to  the  rule  of  law  s.  If  a 
creditor  conftitutes  his  debtor  his  executor,  this  is  a  releafe  [  CI2  ] 
or  difcharge  of  the  debt,  whether  the  executor  acts  or  not c ; 
provided  there  be  afTets  fufficient  to  pay  the  teftator's  debts  : 
for  though  this  difcharge  of  the  debt  fhall  take  place  of  all 

1  Stat.  30  Car.  II.  c.  3.  p  /.  2.  c.  26. 

k  Stat.  17  Geo.  II.  c.  38.  1  /.  2.  c  56.  §  10. 

1  Stat.  9  Ann.  c.  10.  r  10  Mod.  496.    See  vol.  III.  p.  18. 

m  4  Rep.  60.     Cro.  Car.  363.  "  5  Rep.  30. 

n  Wentvv.  ch.  12.  '  Plowd.  124.     S.ilk.  299. 

0  1  Roll.  Abr.  927. 


( 13)  To  this  clafs  of  debts  muft  be  added  a  decree  of  a  court  of 
equity.      3  P.  JVms.  401. 

(14)  A  court  of  equity  will  order  voluntary  bonds  or  other 
fpecial  contracts,  without  con fi deration,  to  be  poftponed  to  fimple 
contrad  debts  ;  upon  the  principle  that  a  man  ought  to  be  juft 
before  he  is  generous,  or  that  he  ought  not  to  make  gifts  before 
he  has  paid  his  debts.     3  P.  Wms.  222. 

"  • '  legacies, 
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legacies,  yet  it  were  unfair  to  defraud  the  teftator's  creditors 
of  their  juft  debts  by  a  releafe  which  is  absolutely  voluntary  u. 
Alfo,  if  no  fuit  is  commenced  againfl  him,  the  executor 
may  pay  any  one  creditor  in  equal  degree  his  whole  debt, 
though  he  has  nothing  left  for  the  reft ;  for,  without  a  fuit 
commenced,  the  executor  has  no  legal  notice  of  the  debt  w.(i5) 

u  Salk.  303.     1  Roll.  Abr.  921.  w  Dyer.  32.     a  Leon.  60. 

(15)  After  a  fuit  is  commenced,  the  executor  or  adminiftrator 
may  flill  give  a  preference  to  other  creditors  of  the  fame  degree, 
by  confefling  a  judgment  to  them  for  the  real  amount  of  their 
debts.  1  P.  IVms.  295.  But  after  a  bill  is  filed  by  a  creditor  for 
a  difcovery  of  afTets  and  payment  of  his  debt,  the  executor  or 
adminiftrator  may  pay  another  creditor  of  equal  degree  without 
confefling  a  judgment.  ^P.Wtns,  401.  Sir  James  Mansfield 
faid,  he  wifhed  it  were  more  generally  known,  (for  he  believed, 
that  lawyers  in  the  courts  of  law  were  not  aware  of  it,)  that 
through  the  medium  of  a  court  of  equity,  the  creditors  of  a  de- 
ceafed  infolvent  may  always  be  compelled  to  take  an  equal  diftri- 
bution  of  the  aflets.  It  was  only  neceflary  for  a  friendly  bill  to  be 
filed  againft  the  executor  or  adminiftrator,  to  account  ;  after 
which  the  chancellor  would  injoin  any  of  the  creditors  from  pro- 
ceeding at  law.     Campbell,  N.  P.  148. 

The  courfe  of  adminiftration,  or  payment  of  the  debts  according 
to  their  priority,  applies  only  to  legal  aflets  ;  but  as  natural  equity 
requires  that  all  the  creditors  of  the  teftator  fhould  be  paid  equally, 
when  therefore  the  teftator  leaves  his  real  eftate  to  truftees  or 
to  executors,  who  thus  become  truftees,  for  the  payment  of  his 
debts,  thefe  are  called  equitable  aflets,  becaufe  a  court  of  equity 
will  order  all  the  creditors  to  be  paid  pari  pajfu,  or  an  equal  ftiare, 
out  of  this  fund.     1  Pro.  138.     2  Atk.  50. 

And  even  where  fpecialty  creditors  have  received  part  of  their 
debts  out  of  the  perfonal  eftate,  a  court  of  equity  will  reftrain 
them  from  receiving  any  part  of  the  equitable  fund,  till  all  the 
other  creditors  are  paid  an  equal  proportion  of  their  debts. 
3  P.  IVms.  322. 

The  perfonal  eftate  is  faid  to  be  the  natural  fund  for  the  pay- 
ment of  debts,  yet  it  will  be  exonerated  if  the  teftator  leaves  by 
his  will  fufficient  real  property  for  the  payment  of  his  debts,  pro- 
vided it  is  the  manifcft  intention  that  the  perfonal  eftate  fhall  be 

exonerated 
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6.  When  the  debts  are  all  difcharged,  the  legacies  claim 
the  next  regard  ;  which  are  to  be  paid  by  the  executor  fo  far 

exonerated,  and  that  the  real  eftate  fhall  be  alone  applied  to  that 
purpofe.      I  Bro.  4.62.     2  Bro.  60.     6  Vef.  Jun.  567. 

If  lands  defcend  to  the  heir  charged  by  the  teftator  with  his 
debts,  there  it  fhall  be  liable  to  all  his  debts,  although  it  (hall 
be  confidered  as  legal  afTets,  and  they  fhall  be  paid  according  to 
their  priority.  2  Atk.  290.  I  P.  Wms.  430.  The  equity  of 
redemption  of  lands,  mortgaged  in  fee,  is  equitable  afTets,  for  the 
creditors  can  have  no  relief  from  it  but  in  a  court  of  equity. 
2  Atk.  290. 

All  fpecialty  creditors,  where  the  teftator  has  bound  himfelf  and 
his  heirs,  have  their  election,  whether  they  will  refort  to  the  heir, 
who  has  lands  by  defcent,  or  to  the  executor,  for  payment  of  their 
debts  ;  and  although  a  court  of  equity  will  not  interpofe  its  autho- 
rity, and  compel  the  fpecialty  creditors  to  apply  to  the  heir,  yet  if 
they  exhauft  the  perfonal  fund,  or  leave  inefficient  for  the  dif- 
charge  of  the  fimple  contract  creditors,  it  will  enable  thefe  to 
ftand  in  the  place  of  the  fpecialty  creditors,  and  to  recover  from 
the  heir  at  law  the  amount  of  what  they  have  drawn  out  of  the 
perfonal  fund.      1  Vef.  3 1 2.     This  is  called  marfhalling  the  afTets. 

A  court  of  equity  will  marfhal  the  afTets,  or  throw  the  amount 
of  the  fpecialty  debts  upon  the  real  eftate,  againft  the  heir  in 
favour  of  legatees,  but  not  againft  a  devifee ;  as  he  is  equally  an 
objeft  of  the  teftator's  favour.  In  that  cafe,  if  there  is  a  deficiency 
in  the  perfonal  afTets,  the  legatees  mult  abate  in  proportion. 
I  P.  Wms. 6  78.     5  Vef.  359. 

If  a  perfon  mortgages  an  eftate  and  dies,  the  heir  at  law  fhall 
have  the  eftate  exonerated,  or  the  mortgage  difcharged  by  the 
perfonal  reprefentative  out  of  the  perfonal  eftate,  provided  it  does 
not  interfere  with  other  debts  and  legacies,  for  the  perfonal 
eftate  had  been  augmented  to  that  extent  in  confequence  of  the 
mortgage  ;  and  therefore  the  heir  at  law  fhall  not  have  the  benefit 
of  the  perfonal  eftate  to  difcharge  a  mortgage,  which  was  not 
brought  upon  the  eftate  by  the  teftator  or  inteftate.  2  Cox's 
P.  Wms.  664.     "2  Bro.  IOI. 

If  a  teftator,  having  mortgaged  an  eftate,  devifes  it  by  will,  and 
permits  other  lands  to  defcend  to  his  heir,  the  devifee  fhall  have  the 
eftate  devifed  to  him  exonerated  out  of  the  perfonal  eftate,  and  if 
that  is  infufficient,  by  the  heir  at  law.     2  Atk.  430. 

as 
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as  his  aflets  will  extend ;  but  he  may  not  give  himfelf  the 
preference  herein,  as  in  the  cafe  of  debts.  * 

A  legacy  is  a  bequeft,  or  gift,  of  goods  and  chattels 
by  teftament ;  and  the  perfon  to  whom  it  was  given  is  (tiled 
the  legatee  :  which  every  perfon  is  capable  of  being,  unlefs 
particularly  difabled  by  the  common  law  or  ftatutes,  as  trai- 
tors, papifts,  and  fome  others.  This  bequeft  transfers  an 
inchoate  property  to  the  legatee  ;  but  the  legacy  is  not  perfect 
without  the  afTent  of  the  executor  :  for  if  I  have  a  general 
or  pecuniary  legacy  of  I  oo/.  or  zfpecific  one  of  a  piece  of  plate, 
I  cannot  in  either  cafe  take  it  without  the  confent  of  the  exe- 
cutor y.  (16)  For  in  him  all  the  chattels  are  vefted  ;  and  it  is 
his  bufinefs  firft  of  all  to  fee  whether  there  is  a  fufficient  fund 
left  to  pay  the  debts  of  the  teftator  :  the  rule  of  equity  being, 
that  a  man  muft  be  juft,  before  he  is  permitted  to  be  gene- 
rous ;  or,  as  Bracton  exprefles  the  fenfe  of  our  antient  lawz, 
"  de  bonis  defunBi  prima  deducenda  funt  ea  qua  funt  necejjitatis 
"  et  pojlea  qua  funt  utilitatis,  et  ultimo  qua  funt  volunta- 
"  its"  And  in  cafe  of  a  deficiency  of  aflets,  all  the  general 
legacies  muft  abate  proportionably,  in  order  to  pay  the  debts  ; 
[  513  ]  but  zfpecifc  legacy  (of  a  piece  of  plate,  a  horfe,  or  the  like,) 

x  2  Vern.  434.     2  P.  Wms.  25.  z  /.  2.  c  26. 

>  Co.  Litt.  m.     Aleyn.39. 


(16)  In  Decks  v.  Strutt,  5  T.  R.  690.  it  was  determined  that 
no  action  can  be  maintained  in  a  court  of  law  to  recover  a  legacy, 
though  it  had  before  been  decided  that  an  action  of  aflumpfit  might 
have  been  brought  againft  an  executor  in  his  own  right,  if  in 
confideration  of  aflets  in  his  pofleflion  he  had  promifed  to  pay  the 
legatee  the  legacy.      Coivp.  284.  289. 

But  if  the  executor  aflents,  an  aftion  at  law  may  be  main- 
tained for  a  fpecific  legacy,  as  for  a  leafe  or  any  other  chattel. 
3  Eajl,  120. 

If  an  executor  takes  upon  him  to  act,  and  receives  money  of  the 
teftator,  and  pays  it  to  a  co-executor,  who  mifapplies  it ;  he  who 
received  it  is  anfwerable  to  a  creditor  in  an  action  at  law.  7  Eafl. 
246. 

S  is 
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is  not  to  abate  at  all,  or  allow  any  thing  by  way  of  abate- 
ment, unlefs  there  be  not  fuflicient  without  it a.  Upon  the 
fame  principle,  if  the  legatees  had  been  paid  their  legacies, 
they  are  afterwards  bound  to  refund  a  rateable  part,  in  cafe 
debts  come  in,  more  than  fuflicient  to  exhaufh  the  refiduum 
after  the  legacies  paid  b.  And  this  law  is  as  old  as  Bradlon 
and  Fleta,  who  tell  usc,  "  fi  plura  fnt  debita,  vel  plus  lega- 
"  tumfuerit,  ad  qua  catalla  defuntli  non  fujficiant,  fiat  ubique 
t(  defalcathy  excepto  regis  privilegio." 

If  the  legatee  dies  before  the  teftator,  the  legacy  is  a  loft 
or  lapfed  legacy,  and  fhalL  fink  into  the  refiduum.  And  if  a 
contingent  legacy  be  left  to  any  one  •,  as  when  he  attains,  or  if 
he  attains,  the  age  of  twenty-one  ;  and  he  dies  before  that 
time  :  it  is  a  lapfed  legacy  d.  But  a  legacy  to  one,  to  be  paid 
when  he  attains  the  age  of  twenty-one  years,  is  a  vefied 
legacy,  an  intereft  which  commences  in  prafentiy  although  it. 
befolvendum  infuturo  (17) :  and  if  the  legatee  dies  before  that 
age,  his  reprefentatives  {hall  receive  it  out  of  the  teftator's 

a  2  Vern.  in.  c  Braft.  /.  %.  e .  26.     Flet.  /.  2.  c.  57.  §  II. 

b  Ibid.  205.  d  Dyer.  59.     I  Equ.  Caf.  abr.  295. 


(17)  If  the  legacy  is  given  when,  or  if  the  legatee  attains  a 
certain  age,  or  to  him  at  that  age,  the  time  is  faid  to  be  annexed 
to  the  fubftance  of  the  legacy,  and  it  is  not  veiled  or  tranfmiffible 
to  his  reprefentatives  if  the  legatee  dies  before  that  age  ;  but  if  it 
is  payable  at  that  age,  or  tvhen,  or  if  he  attains  it,  the  time  is  faid 
to  be  annexed  to  the  payment  only,  and  the  legacy  is  veiled  and 
tranfmiffible  though  he  mould  die  without  ever  arriving  at  that 
age.  2  Ath.  128.  This  is  a  trifling  diftin&ion,  and  underftood  or 
attended  to  by  few  teftators  who  make  their  own  wills.  If  the 
teftator  gives  a  legacy  without  referring  the  time  to  the  payment, 
it  will  notwithftanding  be  vefted,  if  he  gives  the  intereft  until  that 
time.  2  Bro.  3.  But  this  rule  will  not  extend  to  a  maintenance 
lefs  than  the  intereft.  3  Bro.  416.  But  if  lands  are  devifed, 
•when  the  devifee  attains  a  certain  age,  the  intereft  in  the  eftate  will 
be  vefted,  and  upon  the  death  of  the  devifee  before  that  age,  will 
defcend  to  his  heir.     3  T.  R.  4.1. 

perfonal 
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perfonal  eftate,  at  the  fame  time  that  it  would  have  become 
payable  in  cafe  the  legatee  had  lived.  (18).  This  diftinclion 
is  borrowed  from  the  civil  law e ;  and  its  adoption  in  our 
courts  is  not  fo  much  owing  to  it's  intrinfic  equity,  as  to  it's 
having  been  before  adopted  by  the  ecclefiaftical  courts. 
For,  fince  the  chancery  has  a  concurrent  jurifdi&ion  with 
them,  in  regard  to  the  recovery  of  legacies,  it  was  reafon- 
able  that  there  mould  be  a  conformity  in  their  detefmin- 
ations  ;  and  that  the  fubjecl  fhould  have  the  fame  meafure 
of  juftice  in  whatever  court  he  fuedf.  But  if  fuch  legacies 
be  charged  upon  a  real  eftate,  in  both  cafes  they  fhall  lapfe 
for  the  benefit  of  the  heir g  ;  for,  with  regard  to  devifes 
affe&ing  lands,  the  ecclefiaftical  court  hath  no  concurrent 
jurifdi&ion.  (19).  And  in  cafe  of  a  veiled  legacy,  due  im- 
8  Ff.  35. 1. 1  b"  2.  f  1  Eq.  Caf.  Abr.  395.  «  2  P.  Wms  601. 


(18)  But  where  a  legacy  is  given  to  another,  in  cafe  the  firft 
legatee  dies  under  twenty-one  or  a  certain  age,  the  legacy  muft  be 
paid  upon  the  death  of  the  infant.  And  where  it  is  not  given  over 
to  another,  if  it  bears  intereft,  his  reprefentative  fhall  be  entitled  to 
it  immediately  ;  but  if  the  intereft  allowed  by  the  teftator  is  lefs 
than  the  intereft  allowed  by  a  court  of  equity,  the  executor  of  the 
teftator  fhall  be  entitled  to  the  difference  until  the  firft  legatee 
would  have  arrived  at  the  age  prefcribed  by  the  teftator.  2  P. 
Wms.  478.      I  Bro.  105. 

A  bequeft  of  a  refidue  or  fund  to  all  the  children  of  A,  to  be 
paid  when  they  fhall  attain  the  age  of  twenty-one,  muft  be  divided 
among  thofe  only  who  are  in  exiftence  when  the  eldeft  attains  that 
age.     3  Bro.  404. 

Where  a  legacy  was  given  to  the  eldeft  child  of  A  upon  the 
death  of  B,  A  had  at  the  death  of  B  only  illegitimate  children, 
but  had  afterwards  a  legitimate  child,  it  was  held  that  neither 
could  take,  the  firft  not  legally  anfwering  the  defcription,  and 
the  fecond  not  exifting  when  the  legacy  was  to  veft.     6  Vef.  jun. 

43- 

The  rule  of  the  court  of  chancery  now   is  to  let  in  all  children, 

until  there  is  a  diftributive  fhare  to  be  given  to  one.     6  Vef.  348. 

(19)  It  is  generally  true,  that  both  portions  created  by  deed  or 
will,  and  legacies  which  are  to  be  raifed  out  of  real  property  and 

to 
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mediately,   and    charged  on  land  or  money  in  the  funds, 

which  yield  an  immediate  profit,   intereft:   fhall  be  payable  C  5  J4  3 

thereon  from  the  teftator's  death ;  but  if  charged  only  on 

the  perfonal  eftate,   which  cannot  be  immediately  got   in, 

it  fhall  carry  intereft  only  from  the  end  of  the  year  after  the 

death  of  the  teftator  h  (20). 

Besides  thefe  formal  legacies,  contained  in  a  man's  will 
and  teftament,  there  is  alfo  permitted  another  death-bed  dif- 
pofition  of  property ;  which  is  called  a  donation  caufa  mortis. 
And  that  is,  when  a  perfon  in  his  lad  ficknefs,  apprehending 
his  diflblution  near,  delivers,  or  caufes  to  be  delivered  to  an- 
other, the  poffeflion  of  any  perfonal  goods,  (under  which  have 
been  included  bonds,  and  bills  drawn  by  the  deceafed  upon 
his  banker,)  to  keep  in  cafe  of  his  deceafe(2i).  This  gift* 
if  the  donor  dies,  needs  not  the  aflent  of  his  executor :  yet  it 

h  2  P.  Wms.  26,27. 

to  be  paid  upon  a  future  day,  fhall  never  be  raifed  if  the  perfon  to 
whom  they  are  given  dies  before  the  day  of  payment.  But  lega- 
cies and  portions  in  a  will  fhall  be  raifed,  if  the  time  of  payment  is 
poftponed  on  account  of  the  circumftances  of  the  teftator's  eftate, 
and  not  on  account  of  the  circumftances  of  the  legatee  ;  or  where 
it  is  the  apparent  intention  of  the  teftator,  notwithftanding  the 
death  of  the  legatee  prior  to  the  time  fpecified.  If  the  portions 
are  to  be  raifed  out  of  land,  and  no  time  is  limited,  although  the 
cafes  upon  the  fubjedl  are  contradictory,  it  feems  they  fhall  fink 
into  the  eftate,  if  the  children  die  before  they  are  wanted.  See 
the  cafes  upon  this  fubjeft  fully  collected  in  z  Cox's  P.  Wms.  612. 
and  Harg.  Co.  Litt.  237. 

(20)  A  pecuniary  legacy,  given  by  a  parent  to  a  legitimate 
child,  fhall  carry  intereft  from  the  deatli  of  the  teftator ;  otherwife 
the  child  might  perifh  within  the  year  for  want  of  maintenance. 
I  VeJ.  310. 

(21)  There  may  be  a  donatio  caufa  mortis  of  bonds,  bank-notes, 
and  bills  payable  to  bearer,  but  not  of  other  promiffbry  notes  or 
bills  of  exchange,  thefe  being  chofes  in  aftion  which  cannot  pafs 
by  a  delivery  ;  3  P.  Wms.  357.  and  2  Fef.A^x.  where  this  fubjeft 
is  largely  difcufTed  by  lord  Hardwicke. 

Vol.  II.  U  u  fhall 
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fhall  not  prevail  againit  creditors ;  and  is  accompanied  with 
this  implied  truft,  that  if  the  donor  lives,  the  property 
thereof  (hall  revert  to  himfelf,  being  only  given  in  contem- 
plation of  death,  or  mortis  caufa\  This  method  of  donation 
might  have  fubfifted  in  a  (late  of  nature,  being  always  ac- 
companied with  delivery  of  actual  pofleffion k  ;  and  fo  far 
differs  from  a  teftamentary  difpofition  •,  but  feems  to  have 
been  handed  to  us  from  the  civil  lawyers ',  who  themfelves 
borrowed  it  from  the  Greeks  m. 

7.  When  all  the  debts  and  particular  legacies  are  dif- 
charged,  the  furplus  or  refiduum  muft  be  paid  to  the  refiduary 
legatee,  if  any  be  appointed  by  the  will  \  and  if  there  be 
none,  it  was  long  a  fettled  notion  that  it  devolved  to  the  exe- 
cutor's own  ufe  by  virtue  of  his  executorfhip  ".  But  what- 
ever ground  there  might  have  been  formerly  for  this  opinion, 
it  feems  now  to  be  underftood  °  with  this  reftrittion  ;  that 
although  where  the  executor  has  no  legacy  at  all,  the  refiduum 
fhall  in  general  be  his  own  ;  yet  wherever  there  is  fufficient 
[515  ]  on  the  face  of  a  will,  (by  means  of  a  competent  legacy  or 
otherwife,)  to  imply  that  the  teftator  intended  his  executor 
mould  not  have  the  refidue,  the  undivided  furplus  of  the  eftate 
fhall  go  to  the  next  of  kin,  the  executor  then  {landing  upon 
exactly  the  fame  footing  as  an  adminiftrator  (22):  concern- 

'   Prec. Chanc.  269.    1  P.  Wms.  406.  Piraeus;  and  another  by  Hercules,  in 

441.     3  P.  Wms.  357.  the  Alceftes  of  Euripides,  v.  1020. 

k  Law  of  forfeit.  16.  n  Perkins,  525. 

1   Injl.  2.7.  1.     Ff.  /.  39.  t.  6.  °  Prec.  Chanc.  323.     1  P.  Wms.  7. 

m  There  is  a  very  complete  donatio  544.    2  P.  Wms.  338.    3  P.  Wms.  43. 

mortis  caufa,  in    the   OdyfTby,  b.  17.  v.  194.     Stra.  559.       Law  foil  v.  Lawfon, 

78.  made  by  Telemachus  to  his  friend  Bom.  Proc.  28  Apr.  1777. 

(22)  Courts  of  equity  now  conftrue  executors  to  be  truftees 
for  the  next  of  kin  in  all  cafes  where  a  fair  inference  can  be 
collected  from  the  expreflions  and  circumftances  of  the  will,  that 
fuch  was  the  teftator's  intention.  When  a  legacy  is  given  to  a 
fole  executor,  it  affords  a  reafonable  conclufion,  that  the  teftator 
intended  to  give  him  this  alone  as  a  fatisfa&ion  and  recompense  for 

his 
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ing  whom  indeed  there  formerly  was  much  debate  '',  whe- 
ther or  no  he  could  be  compelled  to  make  any  diftribution 
of  the  inteftate's  eftate.  For,  though  (after  the  adminiftra- 
tlon  was  taken  in  effect:  from  the  ordinary,  and  transferred 
to  the  relations  of  the  deceafed)  the  fpiritual  court  endea- 
voured to  compel  a  diftribution,  and  took  bonds  of  the  ad- 

p  Godolph.  p.  2.  c.  34. 


his  trouble  ;  for  it  would  be  abfurd  to  give  him  exprefsly  a  part, 
if  it  were  intended  that  he  fhould  have  the  whole,  or,  according 
to  a  quaint  phrafe,  he  cannot  take  all  and  fome.  And  this  in- 
ference is  not  repelled  where  a  wife  is  the  executrix,  or  the  next 
of  kin  has  alfo  a  legacy.  But  an  exception  out  of  a  legacy  in 
favour  of  an  executor,  does  not  raife  fuch  an  implication  as  to 
exclude  him  from  the  benefit  of  the  refidue  ;  as  where  the  ufe  of 
a  fervice  of  plate  is  given  to  the  executor  for  his  life,  and  after  his 
death  it  is  bequeathed  to  another,  for  fuch  an  exception  is  per- 
fectly confiftent  with  the  bequeft  of  the  refidue,  and  the  executor 
could  not  have  had  the  benefit  of  the  exception  without  a  fpe- 
cial  defcription  of  it.  So  alfo  where  a  legacy  is  given  to  one  of 
two  or  more  co-executors,  or  where  unequal  legacies  are  given  to 
co-executors,  or  where  fome  have  legacies  and  not  all,  they 
fhall  take  the  refidue,  for  this  might  be  done  by  the  teftator,  not 
in  favour  of  his  next  of  kin,  but  with  an  intent  to  fhew  a  prefer- 
ence to  one  above  the  others.  See  thefe  diftin&ions,  and 
the  authorities,  fully  and  clearly  collected  and  ftated  in  i  Cox's 
P.  Wms.  55c.      7  Vef.  jun.  225. 

The  cafes  were  all  examined  and  the  law  confirmed,  as  ftated  by 
lord  Chancellor  Erfkine.      12  Vef.  298. 

If  the  teftator  gives  the  refduum  to  a  perfon  who  dies  in  his  life- 
time, in  confequence  of  which  this  bequeft  is  lapfed,  the  execu- 
tor, though  he  has  no  legacy,  fhall  be  a  truftee  for  the  next  of  kin, 
becaufe  the  teftator  has  exprefled  a  manifeft  intention  not  to  give  it 
to  his  executor.      3  Bro.   28. 

And  it  is  probable  that  now  the  fame  would  be  held  of  every 
lapfed  legacy  and  intereft. 

Where  an  executor  has  a  fpecific  legacy  given  him,  ftill  parol 
evidence  may  be  admitted,  to  fhew  that  it  was  the  teftator's  inten- 
tion, at  the  time  of  making  his  will,  to  give  him  the  refidue.  Clen- 
nell  v.  Lcwthiuait,  2  Vef.  jun.  465. 

U  u  2  miniftrator 
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miniftrator  for  that  purpofe,   they  were  prohibited  by  the 
temporal  court?,  and  the  bonds  declared  void  at  lawq.     And 
the  right  of  the  hufband  not  only  to  adminifter,  but  alfo  to 
enjoy  exclufively  the  effects  of  his  deceafed  wife,  depends 
(till  on  this  doctrine  of  the  common  law:  the  ftatute  of  frauds 
declaring  only,  that  the  ftatute  of  diftributions  does  not  ex- 
tend to  this  cafe.     But  now  thefe  controverfies   are  quite  at 
an  end  ;  for  by  the  ftatute  22  &  23  Car.  II.  c.  10.  explained 
by  29  Car.  II.   c.  30.  it  is  enacted,   that  the    furplufage  of 
inteftate's  eftates,  (except  of  femes  covert,  which  are  left  as 
at  common  law1,)  fhall,  after  the  expiration  of  one  full  year 
from  the  death  of  the  inteftate,  be  diflributed  in  the  fol- 
lowing manner.     One  third  fhall  go  to  the   widow  of  the 
inteftate,  and  the  refidue  in   equal   proportions  to  his  chil- 
dren, or  if  dead,  to  their  reprefentatives  ;  that  is,  their  lineal 
defcendants :  if  there  are  no  children  or  legal  reprefentatives 
fubfifting,  then  a  moiety  fhall  go  to  the  widow,  and  a  moiety 
to  the  next  of  kindred  in  equal  degree  and  their  reprefenta- 
tives :  if  no  widow,   the  whole  fhall  go  to  the  children  :  if 
neither  widow  nor  children,  the   whole  fhall  be  diflributed 
among  the  next  of  kin  in  equal  degree  and  their  reprefenta- 
tives :  but  no  reprefentatives  are  admitted,  among  collaterals, 
farther  than  the  children  of  the  inteftate's  brothers  and  fif- 
ters  s.    The  next  of  kindred,  here  referred  to,  are  to  be  in- 
veftigated  by  the  fame  rules  of  confanguinity,  as  thofe  who 
are  entitled  to  letters  of  adminiftration  ;  of  whom  we  have 
[  S1^  1  fufficiently  fpoken*.     And  therefore  by  this  ftatute  the  mo- 
ther, as  well  as  the  father,  fucceeded  to  all  the  perfonal  ef- 
fects of  their  children,  who  died  inteftate  and  without  wife 
or  ifTue  :  in  exclufion  of  the  other  fons  and  daughters,  the 
brothers  and   fifler  of  the  deceafed.     And   fo  the  law  ftill 
remains  with  refpect  to  the  father  •,  but  by  ftatute  1  Jac  II. 
c.  17.  if  the  father  be  dead,  and  any  of  the  children  die  in- 
teftate without  wife  or  ifTue,  in  the  life-time  of  the  mother, 

1  t  Lev.  233.  Cart.  125.     2P.\Vms.         s  Raym.  496.     Lord  Raym.  571. 

447-  '  PaS  504. 

r  Stat.  29  Car.  II.  03.  §  25. 

fhe 
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fhe  and  each  of  the  remaining  children,  or  other  reprefenta- 
tives,  fhall  divide  his  effects  in  equal  portions  (23). 

It  is  obvious    to  obferve,  how  near  a  refemblance  this 
ftatute   of   diftribution    bears    to  our  ancient  Englifh  law, 


( 23 )  The  next  of  kin,  who  are  to  have  the  benefit  of  the  fta- 
tute of  diftribution,  muft  be  afcertained  according  to  the  com- 
putation of  the  civil  law,  including  the  relations  both  on  the  pa- 
ternal and  maternal  fides. 

And  when  relations  are  thus  found  who  are  diftant  from  the 
inteftate  by  an  equal  number  of  degrees,  they  will  fliare  the 
perfonal  property  equally,  although  they  are  relations  to  the 
inteftate  of  very  different  denominations,  and  perhaps  not  rela- 
tions to  each  other.  As  if  the  next  of  kin  of  the  inteftate  are 
great  uncles  or  aunts,  firft  coufins,  and  great  nephews  or  nieces, 
thefe  being  all  related  to  the  inteftate  in  the  fourth  degree,  will 
all  be  admitted  to  an  equal  diftributive  fhare  of  his  perfonal 
property.  There  is  only  one  exception  to  this  rule,  viz. 
where  the  neareft  relations  are  a  grandfather  or  grandmother,  and 
brothers  or  fillers  ;  although  all  thefe  are  related  in  the  fecond 
degree,  yet  the  former  fhall  not  participate  with  the  latter;  for 
which  fingular  exception  it  does  not  appear  that  any  good  reafon 
can  be  given.  3  Atk.  762.  No  difference  is  made  between  the 
whole  and  half  blood  in  the  diftribution  of  inteftate  perfonal 
property. 

A  curious  queftion  was  agitated  fome  time  ago  refpe&ing  the 
right  to  the  adminiftration.  General  Stanwix  and  an  only 
daughter  were  loft  together  at  fea,  and  it  was  contended  that  it 
was  a  rule  of  the  civil  law,  that  when  a  parent  and  child  perifli 
together,  and  the  priority  of  their  deaths  is  unknown,  it  fhall  be 
prefumed  that  the  child  furvives  the  parent.  And  by  this  rule 
the  right  to  the  perfonal  eftate  of  the  general  would  have  vefted 
in  the  daughter,  and  by  her  death  in  her  next  of  kin,  who  on 
the  part  of  the  mother  was  a  different  perfon  from  the  next  of  kin 
to  her  father. 

But  this  being  only  an  application  for  the  adminiftration,  and 
not  for  the  intereft  under  the  ftatute  of  diftribution,  the  court  de- 
clined giving  a  judgment  upon  that  queftion.  1  Bl.  R.  640. 
And  it  does  not  appear  that  that  point  was  ever  determined  in 

U  u  3  the 
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de  rationabili  parte  honorum,  fpoken  of  at  the  beginning 
of  this  chapter";  and  which  fir  Edward  Coke  w  himfelf, 
though  he  doubted  the  generality  of  it's  reftraint  on  the 
power  of  devifing  by  will,  held  to  be  univerfally  binding 
(in  point  of  confcience  at  lead)  upon  the  adminiftrator 
or  executor,  in  the  cafe  of  either  a  total  or  partial  intef- 
tacy.  It  alfo  bears  fome  refemblance  to  the  Roman  law 
of  fucceflion  ab  ititejlato  x ;  which,  and  becaufe  the  act  was 
alfo  penned  by  an  eminent  civilian  y,  has  occafioned  a  notion 
that  the  parliament  of  England  copied  it  from  the  Roman 
praetor :  though  indeed  it  is  little  more  than  a  reftoration, 
with  fome  refinements  and  regulations,  of  our  old  conftitu- 
tional  law  ;  which  prevailed  as  an  eftablifhed  right  and  cuf- 
tom  from  the  time  of  king  Canute  downwards,  many  centu- 
ries before  Juftinian's  laws  were  known  or  heard  of  in  the 
weflern  parts  of  Europe.  So  likewife  there  is  another  part 
of  the    ftatute    of  distributions,  where  directions  are  given 

u  Pag.  492.  fillers,    together    with    the     reprefent- 

w  2  Init.  33.     See  1  P.  Wms.  8.  atives  of  a  brother  or  lifter  deceafed. 

x  The  general  rule  of  fuch  fucceflions  3.  The  next  collateral  relations  in  equal 

was  this:     1.  The    children    or   lineal  degree.     4.  The  hufband  or  wife  of  the 

defendants  in  equal  portions.     2.  On  deceafed.     Ff.  38.  15.    I.     Nov.  118. 

failure  of  thefe,  the    parents  or   lineal  e.  1,2,  3.  127.  c.  1. 

afcendants,  and  with  them  the  brethren  *  Sir  Walter  Walker.     Lord  Raym. 

or  lifters  of  the  whole  blood,  or,  if  the  574. 

parents  were  dead,  all  the  brethren  and 


the  fpiritual  courts.  But  I  fhould  be  inclined  to  think  that  our 
court3  would  require  more  than  prefumptive  evidence  to  fupport 
a  claim  of  this  nature.  And  in  6  Eqfi,  82.  it  is  faid  that  lord 
Mansfield  required  the  jury  to  find  whether  the  general  or  his 
daughter  furvived ;  but  it  is  not  Hated  upon  what  occafion. 
Some  curious  cafes  de  commorientibus  may  be  feen  in  Caufes  Celebres> 
3  torn.  412.  et  feq.  In  one  of  which,  where  a  father  and  fon  were 
(lain  together  in  a  battle,  and  on  the  fame  day  the  daughter  be- 
came a  profefled  nun,  it  was  determined  that  her  civil  death  was 
prior  to  the  death  of  her  father  and  brother,  and  that  the  brother 
having  arrived  at  the  age  of  puberty,  fhould  be  prefumed  to  have 
furvived  his  father.  10 

that 
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that  no  child  of  the  inteftate  (except  his  heir  at  law)  on 
whom  he  fettled  in  his  life-time  any  eftate  in  lands,  or  pecu- 
niary portion,  equal  to  the  distributive  (hares  of  the  other  f  5 1 7  ] 
children,  {hall  have  any  part  of  the  furplufage  with  their 
brothers  and  fillers ;  but  if  the  eftates  fo  given  them,  by 
way  of  advancement,  are  not  quite  equivalent  to  the  other 
{hares,  the   children  fo  advanced  fhall  now  have  fo  much 
as  will  make  them  equal.     This  juft  and  equitable  provifion 
hath  been  alfo  faid  to   be  derived  from   the   collatio  bonorum 
of  the  imperial  law z :  which  it  certainly  refembles  in  fome 
points,  though  it  differs  widely  in  others.     But  it  may  not 
be  amifs  to  obferve,  that  with  regard  to  goods  and  chattels, 
this  is  part  of  the  antient  cuftom  of  London,  of  the  pro- 
vince of  York,  and  of  our  filter  kingdom  of  Scotland :  and, 
with  regard  to  lands  defcending  in  coparcenary,  that  it  hath 
always  been,  and  (till  is,  the  common  law  of  England,  under 
the  name  of  hotchpot  a. 

Before  I  quit  this  fubjeel,  I  mud  however  acknowledge, 
that  the  dodtrine  and  limits  of  reprefentation,  laid  down  in 
the   ftatute  of  diftribution,   feem  to  have  been  principally 
borrowed  from  the  civil  law:   whereby  it  will    fometimes 
happen,   that  perfonal    eftates    are   divided  per  capita,  and 
fometimes  per  jlirpes  ;  whereas  the  common  law  knows  no 
other  rule  of   fucceflion  but  that  per  Jlirpes  only  b.     They 
are   divided  per   capita,  to  every  man  an  equal  {hare,  when 
all  the  claimants  claim  in  their  own  rights,  as  in  equal  de- 
gree of  kindred,  and  not  jure  reprefentationis,  in  the  right 
of  another  perfon.     As  if  the  next  of  kin  be  the  inteftate's 
three  brothers,    A,  B,  and  C ;  here  his  effects  are  divided 
into  three  equal  portions,  and  diftributed  per  capita,  one   to 
each :  but  if  one  of  thefe  brothers,  A,  had  been  dead,  leav- 
ing three  children,  and  another  B,  leaving  two ;  then   the 
diftribution  muft   have  been  per  Jlirpes ;  viz.  one  third  to 
A's  three  children,  another  third  to  B's  two  children ;  and 


*.£/■.  37.6.  i.  "  See  ch.  14.  pag.217. 

a  Seech,  ia.  pag.  191* 
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the  remaining  third  to  C,  the  furviving  brother:  yet  if  C 
had  alfo  been  dead,  without  iflue,  then  A's  and  B's  five 
children,  being  all  in  equal  degree  to  the  inteftate,  would 
take  in  their  own  rights  per  capita ;  viz.  each  of  them  one 
fifth  part0  (24). 

C  518  ]  The  ftatute  of  diftributions  exprefsly  excepts  and  referves 
the  cuftom  of  the  city  of  London,  of  the  province  of  York, 
and  of  all  other  places  having  peculiar  cufloms  of  diftribut- 
ing  inteftates'  effe£ts.  So  that,  though  in  thofe  places  the 
reftraint  of  devifing  is  removed  by  the  ftatutes  formerly  men- 
tioned d,  their  antient  cuftoms  remain  in  full  force,  with 
refpecT:  to  the  eftates  of  inteftates.  I  (hall  therefore  con- 
clude this  chapter,  and  with  it,  the  prefent  book,  with  a  few 
remarks  on  thofe  cuftoms. 

In  the  firft  place,  we  may  obferve  that  in  the  city  of  Lon- 
don e,  and  province  of  York  f,  as  well  as  in  the  kingdom  of 

s   Prec.  Chanc.  54.  8  Lnid  Raym.  1329. 

d  Pag,  493,  f  2  Burn.  Eccl.  Law.  746. 


(24)  There  is  no  reprefentation  or  diftribution  per  Jl'irpes  but 
among  the  immediate  defcendants  of  the  inteftate,  and  the  chil- 
dren of  his  brothers  and  filters ;  for  the  ftatute  has  exprefsly 
declared  that  no  reprefentation  (hall  be  admitted  among  col- 
laterals, after  brother's  and  fitter's  children.  /.  7.  If  therefore 
A,  the  brother  of  the  inteftate,  be  dead,  leaving  only  grand- 
children, and  B  be  dead,  leaving  children,  and  C  ftill  be  living, 
the  grandchildren  of  A  fhall  have  no  fhare,  but  one  half  will 
be  given  to  the  children  of  B,  and  the  other  half  to  C.  1  P. 
Wms.  25.  If  the  inteftate  has  a  mother  living,  and  brother's 
or  filter's  children,  they  fhall  take  per  Jlirpes  with  the  mother, 
who  fhall  have  in  fuch  cafe  the  fame  fhare  as  a  brother  or  filter. 
1  ^£.458. 

An  aunt's  child,  or  a  coufin,  cannot  take  by  reprefenta- 
tion with  an  uncle,  for  as  a  nephew's  child  cannot  take  by  re- 
prefentation, fo  a  collateral  equally  remote  fhall  not  be  admitted 
to  take  by  reprefentation  with  a   nearer  kinfman.     i  P.  Wms. 

594- 

Scot- 
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Scotland  e,  and  probably  alfo  in  Wales,  (concerning  which 
there  is  little  to  be  gathered,  but  from  the  ftatute  7  &  8 
W.  III.  c.  38.)  the  effects  of  the  inteftate,  after  payment 
of  his  debts,  are  in  general  divided  according  to  the  antient 
univerfal  doctrine  of  the  pars  rationabilis.  If  the  deceafed 
leaves  a  widow  and  children,  his  fubftance  (deducting  for 
the  widow's  apparel  and  the  furniture  of  her  bed-chamber, 
which  in  London  is  called  the  widow 's  chamber)  is  divided 
into  three  parts  j  one  of  which  belongs  to  the  widow, 
another  to  the  children,  and  the  third  to  the  adrniniftrator : 
if  only  a  widow,  or  only  children,  they  (hall  refpe£tively,  in 
either  cafe,  take  one  moiety,  and  the  adrniniftrator  the 
other  h  ;  if  neither  widow  nor  child,  the  adrniniftrator  fhall 
have  the  whole  '.  And  this  portion,  or  dead  man's  part, 
the  adrniniftrator  was  wont  to  apply  to  his  own  ufe k,  till 
the  ftatute  1  Jac.  II.  c.  17.  declared  that  the  fame  fhould 
be  fubje£t  to  the  ftatute  of  distribution.  So  that  if  a  man 
dies  worth  1800/.  perfonal  eftate,  leaving  a  widow  and 
two  children,  this  eftate  fhall  be  divided  into  eighteen  parts  ; 
whereof  the  widow  fhall  have  eight,  fix  by  the  cuftom  and 
two  by  the  ftatute  ;  and  each  of  the  children  five,  three  by 
the  cuftom  and  two  by  the  ftatute :  if  he  leaves  a  widow 
and  one  child,  (he  fhall  ftill  have  eight  parts  as  before  ; 
and  the  child  fhall  have  ten,  fix  by  the  cuftom  and  four  by  [  519  ] 
the  ftatute  :  if  he  leaves  a  widow  and  no  child,  the  widow 
fhall  have  three-fourths  of  the  whole,  two  by  the  cuftom 
and  one  by  the  ftatute  •,  and  the  remaining  fourth  fhall  go 
by  the  ftatute  to  the  next  of  kin.  It  is  alfo  to  be  obferved, 
that  if  the  wife  be  provided  for  by  a  jointure  before  mar- 
riage, in  bar  of  her  cuftomary  part,  it  puts  her  in  a  ftate 
of  non-entity,  with  regard  to  the  cuftom  only  ! ;  but  fhe 
fhall  be  entitled  to  her  fhare  of  the  dead  man's  part  under 
the  ftatute  of  distributions,  unlefs  barred  by  fpecial  agree- 
ment m.     And  if  any  of  the  children  are  advanced  by  the 

e  Burn.  Eccl.  Law.  782.  k  aFreem.  85.     1  Vern.133. 

h  1  P.  Wms.  341.     Salk.  V(6.  '  %  Vern.  665.     3  P.  Wins.  16. 

'a  Show.  175.  m  I  Vern.  15.     2  Chanc.  Rep.  252. 

father 


519  The  Rights  Book  II. 

father  in  his  life-time  with  any  fum  of  money  (not  amount- 
ing to  their  full  proportionable  part),  they  fhall  bring  that 
portion  into  hotchpot  with  the  reft  of  the  brothers  and 
fillers,  but  not  with  the  widow,  before  they  are  entitled 
to  any  benefit  under  the  cuftom  n  :  but,  if  they  are  fully 
advanced,  the  cuftom  entitles  them  to  no  further  divi- 
dend °. 

Thus  far  in  the  main  the  cuftoms  of  London  and  of 
York  agree  ;  but,   befides  certain  other  lefs  material  varia- 
tions, there  are  two  principal  points  in  which  they  confi- 
derably  differ.     One  is,   that    in    London  the   fhare  of  the 
children  (or  orphanage  part)  is  not  fully  veiled  in  them  till 
the  age  of  twenty-one,  before  which  they  cannot  difpofe  of 
it  by  teftament p :  and,  if  they  die  under  that  age,  whether 
fole  or  married,  their  fhare  fhall  furvive  to   the  other  chil- 
dren •,  but  after  the  age  of  twenty-one,  it  is  free  from  any 
orphanage  cuftom,  and  in  cafe  of  inteftacy,  fhall  fall  under 
the  ftatute  of  diftributions  q.     The  other,  that  in  the  pro- 
vince of  York,  the  heir  at  common  law,  who  inherits  any 
land  either  in  fee  or  in  tail,  is  excluded  from  any  filial  por- 
tion or  reasonable  part r.     But,  notwithstanding   thefe  pro- 
vincial variations,    the  cuftoms  appear  to    be   fubftantially 
one  and   the  fame.     And  as  a  fimilar  policy  formerly  pre- 
vailed in  every  part  of  the  ifland,  we  may  fairly  conclude 
the  whole  to  be   of  Britifh  original ;    or,  if  derived  from 
C  520  ]  the  Roman  law  of  fucceffions,  to  have  been   drawn   from 
that   fountain    much    earlier   than   the   time  of    Juftinian, 
from   whofe    conftitutions  in  many  points    (particularly  in 
the    advantages  given  to  the    widow)    it  very  confiderably 
differs  -,  though  it  is  not  improbable  that  the  refemblances 
which   yet   remain  may  be  owing  to  the  Roman  ufages ; 
introduced  in  the  time  of  Claudius  Csefar,  who  eftablifhed 
a  colony  in  Britain  to    inftrucl:  the  natives  in  legal  know- 

n  %  Freem.279.     1  Equ.  Caf.  Abr.  p  aVern.558. 

155.     a  P.  Wms.526.  '  Prec.  Chan.  537. 

0  aP.Wms.  527.  r  zBum.  754. 
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ledge  s ;  inculcated  and  diffufed  by  Papinian,  who  prefided 
at  York  as  praefeElus  praetorio  under  the  emperors  Severus 
and  Cafacalla '  j  and  continued  by  his  fucceffors  till  the 
final  departure  of  the  Romans  in  the  beginning  of  the  fifth 
century  after  Chrifl. 

s  Tacit.  Annal.  I.  11.  c.$Z.  '  Selden.  in  Fletam.  cop.  4.  §  3. 
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N°I, 
Vetus  Carta  Feoffamenti. 

?TJf3iF9^[/    prefente8    et    futuri,     quod     ego    Willielmii3  Premifes. 
filius  Willielmi  de   Segenho,  dedi,  conceal,  et  hac  pre- 
fenti  carta    mea  confirmavi,  Johanni  quondam   fllio   Jo- 
hannis  de  Saleford,    pro   quadam  fumma  pecunie  quam 
michi  dedit    pre  manibus,    unam    acram    terre    mee  arabilis,  ja- 
centem  in  campo  de  Saleford,   juxta  terram  quondam   Richardi 
de   la    Mere :    tyabentiam   et    ^enenUam  totam   predi&am    acram  Habendum, 
terre,  cum  omnibus    ejus  pertinentiis,   prefato  Johanni,  et    here-  and  Tenen- 
dibus    fuis,    et    fuis    affignatis,    de    capitalibus    dominis    feodi  :   dum' 
deatiertoQ    et    faciendo  annuatim  eifdem  dominis  capitalibus   fer-  Reddendum. 
vitia  inde  debita  et  confueta  ;  (E£t  ego   prediftus   Willielmus,  et  Warranty, 
heredes  mei,  et  mei  affignati,  totam  predi&am  acram  terre,  cum 
omnibus  fuis  pertinentiis,    predi&o  Johanni  de  Saleford,    et   he- 
redibus  fuis,  et  fuis  affignatis,   contra  omnes  gentes  warrantiza- 
bimus  in   perpetuum.     3lt   CUJUS    rei    teftimonium    huic    prefenti  Conclufion. 
carte    figillum    meum    appofui  ;  fyiia   teftibus,    Nigello  de    Sale- 
ford, Johanne  de  Seybroke,   Radulpho   clerico  de  Saleford,  Jo- 
hanne  molendario  de  eadem  villa,  &   aliis.     Data  apud  Saleford 
die  Veneris  proximo  ante  feftum  fanfte  Margarete  virginis,  anno 
regni  regis  Edwardi  filii  regis  Edwardi  fexto. 

(L.S.) 


dcried. 


J&emotanTium,  quod  die  et  anno  infrafcriptis  Livery  of 

plena  et  pacifica  feiilna  acre  infrafpecificate,  cum  ie'^  en_ 

pertinentiis,  data  et  deliberata  fuit  per  infranomi- 
natum  Willielmum  de  Segenho  infranominato  Jo- 
hanni de  Saleford,  in  propriis  perfonis  fuis,  fecun- 
dum  tenorem  et  effeftum  carte  infrafcripte,  in 
prefentia  Nigelli  de  Saleford  Johanni3  de  Sey- 
broke, et  aliorum. 

N°II. 
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N°II. 

N°  II.         -A  modern  Conveyance  by  Lease  and  Release. 

$  i.     Lease,  or  Bargain  and  Sale,  for  a  year. 

Premifes.     l3Ffy3,£>    3inuenture,    made    the    third    day    of     September,    in 
^^  the   twenty-firft:  year    of   the  reign    of  our  fovereign    lord 
George  the  fecond  by  the  grace  of  God  king  of  Great  Britain, 
France  and  Ireland,  defender  of  the  faith,  and  fo  forth,  and  in 
the  year  of  our  Lord  one    thoufand  feven  hundred    and  forty- 
Parties,        feven,  between  Abraham  Barker  of  Dale  Hall  in  the  county  of 
Norfolk,  efquire,  and  Cecilia  his  wife,  of  the  one  part,   and  Da- 
vid Edwards  of  Lincoln's  Inn  in  the  county  of  Middlefex,  efquire, 
and  Francis  Golding  of  the.  city  of  Norwich,  clerk,  of  the  other 
part,  witnefTeth ;  that  the  faid  Abraham  Barker  and  Cecilia  his 
Confidera-    wife>  *n  confideration  of  five  (hillings  of  lawful  money  of  Great 
tion.  Britain  to  them  in  hand  paid  by  the  faid  David  Edwards  and 

Francis  Golding  at  or  before  the  enfealing  and  delivery  of  thefe 
prefents,  (the  receipt  whereof  is  hereby  acknowledged,)   and  for 
other  good  caufes    and    confiderations   them   the   faid  Abraham 
Bargain  and  Barker   and   Cecilia    his    wife    hereunto    fpecially    moving,   ijauc 
Tale.  bargained  and  fold,  and  by  thefe  prefents  do,  and  each  of  them 

doth,  bargain  and  fell,  unto  the  faid  David  Edwards  and  Fran- 
Parcels,  cis  Golding,  their  executors,  adminiftrators,  and  afiigns,  311 
that  the  capital  mefluage,  called  Dale  Hall  in  the  parifh  of  Dale 
in  the  faid  county  of  Norfolk,  wherein  the  faid  Abraham  Barker 
and  Cecilia  his  wife  now  dwell,  and  all  thofe  their  lands  in  the 
faid  parifh  of  Dale  called  or  known  by  the  name  of  Wilfon's  farm, 
containing  by  eftimation  five  hundred  and  forty  acres,  be  the 
fame  more  or  lefs,  together  with  all  and  lingular  houfes,  dove- 
houfes,  barns,  buildings,  ftables,  yards,  gardens,  orchards,  lands, 
tenements,  meadows,  paftures,  feedings,  commons,  woods,  un- 
derwoods, ways,  waters,  watercourfes,  fifhings,  privileges,  pro- 
fits, eafements,  commodities,  advantages,  emoluments,  heredi- 
taments, and  appurtenances  whatfoever  to  the  faid  capital  mef- 
fuage  and  farm  belonging  or  appertaining,  or  with  the  fame  ufed 
or  enjoyed,  or  accepted,  reputed,  taken,  or  known,  as  part, 
parcel,  or  member  thereof,  or  as  belonging  to  the  fame  or  any 
part  thereof;  and  the  reverfion  and  reverfions,  remainder  and 
remainders,  yearly  and  other  rents,  iflues,  and  profits  thereof, 
Habendum,  and  of  every  part  and  parcel  thereof:  ®o  fjatsr  ana  to  f)0lo  the 
faid  capital  mefluage,  lands,  tenements,  hereditaments,  and  all 
and  Angular  other  the  premifes  herein-before  mentioned  or  in- 
tended to  be  bargained  and  fold,  and  every  part  and  parcel  there- 
of, with  their  and  every  of  their  rights,  members,  and  appur- 
tenances, 
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tenances,  unto   the  faid   David  Edwards   and  Francis    Golding,     N°  H. 
their  executors,   adminiftrators,    and  afligns,  from  the  day   next 
before  the   day  of  the   date  of  thefe  prefents,   for   and   during, 
and  unto  the  full  end  and  term  of,  one  whole  year  from  thence 
next  enfuing  and  fully  to  be  completed  and  ended  :  Jpielaing  and  Reddendum. 
paying  therefore  unto  the  faid  Abraham  Barker  and  Cecilia  his 
wife,  and  their  heirs  and  afligns,  the  yearly  rent  of  one  pepper- 
corn at  the  expiration  of  the  faid  term,  if  the  fame  mail  be  law- 
fully demanded :    2£o   ti)e  intent  and  purpofe  that,  by  virtue  of  Intent, 
thefe  prefents,  and  of  the  Itatute   for  transferring  ufes  into  pof- 
feflion,  the  faid  David  Edwards  and  Francis  Golding  may  be  in 
the  actual  poffeflion   of  the  premifes,  and  be  thereby  enabled  to 
take  and  accept  a  grant   and  releafe  of  the  freehold,  reverfion, 
and  inheritance    of  the  fame  premifes,    and   of    every   part  and 
parcel   thereof,   to    them,    their   heirs   and   afligns  ;  to   the    ufes 
and  upon  the  trufts,  thereof  to  be  declared  by  another  indenture, 
intended  to  bear  date  the  next  day   after  the   day   of  the  date 
hereof.     3fn  taitnesa  whereof  the   parties  to  thefe  prefents  their  Conclufion. 
hands  and  feals  have  fubferibed  and  fet,  the  day  and  year  firft 
above  written. 


Sealed,  and  delivered,  being 

firft  duly  ftamped,  in  the 

Abraham  Barker. 

(L. 

S.) 

prefence  of 

Cecilia  Barker. 

(L. 

S.) 

George  Carter. 

David  Edwards. 

(L. 

S.) 

William  Browne. 

Francis  Golding. 

(L. 

S.) 

§  2.     Deed  of  Release. 

&f)i0  Jnotnture  of  five  parts,  made  the   fourth   day  of  Sep-  Premifes. 

tember  in  the  twenty-firft   year   of  the  reign  of  our  fovereign 

lord  George  the  fecond  by    the  grace  of  God    King   of  Great 

Britain,    France,    and   Ireland,    defender  of    the    faith,    and    fo 

forth,  and  in  the  year  of  our  Lord  one  thoufand  feven  hundred 

and   forty-feven,    between    Abraham    Barker   of    Dale    Hall   in  Parties. 

the  county    of  Norfolk,    efquire,   and    Cecilia  his  wife    of  the 

firft  part  ;  David   Edwards  of  Lincoln's  Inn  in  the  county  of 

Middlefex,  efquire,  executor  of  the  laft   will  and  teftament  of 

Lewis   Edwards  of  Cowbridge  in   the    County    of    Glamorgan, 

gentleman,    his    late    father,   deceafed,    and    Francis  Golding    of 

the  city  of  Norwich,   clerk,   of  the  fecond  part ;  Charles  Browne 

of  Enftone,  in  the  county  of  Oxford,  gentleman,  and  Richard 

Moore  of  the  city  of  Briftol,  merchant,  of  the  third  part  ;  John 

Barker,  efquire,    fon   and    heir  apparent   of  the   faid  Abraham 

Barker,  of  the  fourth  part ;  and   Katharine    Edwards,    fpinfter, 

one  of  the  fitters  of  the  faid  David  Edwards,  of  the  fifth  part. 

(HiMbercae  a  marriage  is  intended,  by  the  permiflion  of  God,  to 

be 


iv  APPENDIX. 

be  fhortly  had  and  folemnized  between  the  faid  John  Barker  and 
Katharine  Edwards :  iTtJoto  ti>is  3!nDentujce  toitnzssett),  that  in 
confideration  of  the  faid  intended  marriage,  and  of  the  fum  of 
five  thoufand  pounds,  of  good  and  lawful  money  of  Great  Bri- 
tain, to  the  faid  Abraham  Barker,  (by  and  with  the  confent  and 
agreement  of  the  faid  John  Barker  and  Katharine  Edwards, 
teftified  by  their  being  parties  to,  and  their  fealing  and  delivery 
of,  thefe  prefents,)  by  the  faid  David  Edwards  in  hand  paid  at 
or  before  the  enfealing  and  delivery  hereof,  being  the  marriage 
portion  of  the  faid  Katharine  Edwards,  bequeathed  to  her  by 
the  laft  will  and  teltament  of  the  faid  Lewis  Edwards,  her  late 
father,  deceafed ;  the  receipt  and  payment  whereof  the  faid 
Abraham  Barker  doth  hereby  acknowledge,  and  thereof,  and  of 
every  part  and  parcel  thereof,  they  the  faid  Abraham  Barker, 
John  Barker,  and  Katharine  Edwards,  do,  and  each  of  them 
doth  releafe,  acquit,  and  difcharge  the  faid  David  Edwards, 
his  executors  and  adminiftrators,  for  ever  by  thefe  prefents  : 
and  for  providing  a  competent  jointure  and  provifion  of  main- 
tenance for  the  faid  Katharine  Edwards,  in  cafe  (he  fhall,  after 
the  faid  intended  marriage  had,  furvive  and  overlive  the  faid  John 
Barker  her  intended  hufband  :  and  for  fettling  and  afluring  the 
capital  mefluage,  lands,  tenements,  and  hereditaments,  herein- 
after mentioned,  and  to  fuch  ufes,  and  upon  fuch  trufts  as  are 
hereinafter  exprefled  and  declared  :  and  for  and  in  confideration 
of  the  fum  of  five  (hillings  of  lawful  money  of  Great  Britain 
to  the  faid  Abraham  Barker  and  Cecilia  his  wife  in  hand  paid 
by  the  faid  David  Edwards  and  Francis  Golding,  and  of  ten 
{hillings  of  like  lawful  money  to  them  alfo  in  hand  paid  by  the 
faid  Charles  Browne  and  Richard  Moore,  at  or  before  the  enfeal- 
ing and  delivery  hereof,  (the  feveral  receipts  whereof  are  hereby 
refpeftively  acknowledged),  they  the  faid  Abraham  Barker  and 

Releafe.  Cecilia  his  wife,  Ijarje,  and  each  of  them  hath,  granted,  bar- 
gained, fold,  releafed,  and  confirmed,  and  by  thefe  prefents  do, 
and  each  of  them  doth,  grant,  bargain,  fell,  releafe,  and  con- 
firm unto  the  faid   David  Edwards  and  Francis  Golding,  their 

Parcels.  heirs  and  afiigns,  311  that  the  capital  mefluage  called  Dale  Hall, 
in  the  parifti  of  Dale  in  the  faid  county  of  Norfolk,  wherein 
the  faid  Abraham  Barker  and  Cecilia  his  wife  now  dwell,  and 
all  thofe  their  lands  in  the  faid  parifti  of  Dale  called  or  known 
by  the  name  of  Wilfon's  Farm,  containing  by  eftimation  five 
hundred  and  forty  acres,  be  the  fame  more  or  lefs,  together  with 
all  and  fingular  houfes,  dovehoufes,  barns,  buildings,  {tables, 
yards,  gardens,  orchards,  lands,  tenements,  meadows,  paftures, 
feedings,  commons,  woods,  underwoods,  ways,  waters,  water- 
courfes,  filhings,  privileges,  profits,  eafements,  commodities, 
advantages,  emoluments,  hereditaments,  and  appurtenances 
whatfoever  to  the  faid  capital  mefluage  and  farm  belonging  or 
appertaining,  or  with  the  fame  ufed  or  enjoyed,  or  accepted, 
reputed,  taken,  or  known,  as  part,  parcel,  or  member  thereof, 

9  or 
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or  as  belonging  to  the  fame  or  any  part  thereof;  (all  which  faid    N°  II. 

premifes  are    now    in    the    a&ual  pofiefilon  of   the    faid    David  ' v ■ 

Edwards  and  Francis  Golding,  by  virtue  of  a  bargain  and  fale  to  Mention  of 
them  thereof  made  by  the  faid  Abraham  Barker  and  Cecilia  his  j™rSain  and 
wife  for  one  whole  year,  in  confideration  of  five  millings  to  them 
paid  by  the  faid  David  Edwards  and  Francis  Golding,  in  and 
by  one  indenture  bearing  date   the  day  next  before  the  day  of 
the  date  hereof,  and  by  force  of  the  ftatute  for  transferring  ufes 
into  pofTefiion  ; )  and  the  reverfion  and  reverfions,  remainder  and 
remainders,  yearly    and   other   rents,   iflue    and   profits    thereof, 
and  every  part  and  parcel  thereof,  and  alfo  all  the  eftate,  right, 
title,   intereft,  truft,  property,   claim,    and   demand   whatfoever, 
both  at  law  and  in  equity,  of  them  the  faid  Abraham  Barker, 
and  Cecilia  his  wife,  in,  to,  or  out  of  the  faid  capital  mefTuage, 
lands,   tenements,   hereditaments,   and   premifes :     ©o   f?aue   anO  Habendum. 
to    Ijoiq    the    faid   capital   mefluage,    lands,    tenements,   heredi- 
taments, and    all    and  fingular  other   the    premifes  herein-before 
mentioned  to    be   hereby  granted    and   releafed,  with    their   and 
every  of  their  appurtenances,  unto  the  faid  David  Edwards  and 
Francis  Golding,  their  heirs  and  afiigns  to  fuch  ufes,  upon  fuch 
trufts,  and  to  and  for  fuch  intents  and  purpofes  as  are  hereinafter 
mentioned,  exprefled,  and  declared,  of  and  concerning  the  fame : 
that   is   to   fay,  to  the   ufe   and   behoof  of  the   faid  Abraham  To  the  ufe 
Barker   and    Cecilia   his    wife,    according    to    their    feveral    and  of  the  grant- 
refpective  eftates  and  interefts  therein,  at  the  time  of,  or  imme-  °rs  n'l  mar- 
diately  before,  the  execution  of   thefe  prefents,  until  the  folem- nase : 
nization  of  the  faid  intended  marriage:  and  from  and  after  the  Then  of  the 
folemnization  thereof,    to  the  ufe    and   behoof  of  the  faid  John  hufband  for 
Barker,  for  and  during   the   term  of  his   natural   life ;  without  llfe>/"« 
impeachment  of  or  for  any  manner  of  wafte  :  and  from  and  after  """^ 
the    determination  of  that   eftate,  then   to  the  ufe  of  the   faid  Remainder 
David  Edwards  and  Francis  Golding,  and  their  heirs,  during  the  to  truftees 
life  of  the  faid  John  Barker,  upon  truft  to  fupport  and  preferve t0  Pre*erve 
the   contingent  ufes  and  eftates   hereinafter   limited   from  being  continSJm 
defeated  and  deftroyed,  and  for  that  purpofe  to  make  entries,  or 
bring  adlions,  as  the  cafe  fhall  require  ;  but  neverthelefs  to  permit 
and  fufter  the  faid  John  Barker,  and  his  afiigns,  during  his  life 
to  receive  and  take  the  rents  and  profits  thereof,  and  of  eyery 
part  thereof  to  and  for  his  and  their  own  ufe  and  benefit :  and  Remaindei- 
from  and   after  the   deceafe  of  the   faid   John  Barker,  then  to  t0  the  wife 
the  ufe  and  behoof  of  the  faid  Katherine  Edwards,  his  intended  £or  ¥*j  for 
wife,  for  and  during  the  term  of  her  natural  life,  for  her  join-  ture  ;n  j^ar 
ture,  and  in  lieu,  bar,  and  fatisfaction  of  her  dower  and  thirds  of  dower : 
at  common  law,  which  Ihe  can,  or   may  have  or  claim,  of,  in, 
to,  or   out  of,  all  and  every,  or  any,  of  the  lands,  tenements, 
and   hereditaments,  whereof   or   wherein  the  faid  John    Barker  . 
now  is,  or  at  any  time  or  times  hereafter  during  the  coverture 
I  a  ween  them  (hall  be,  feifed  of  any  eftate  of  freehold  or  inherit- 
Vol.  II.  X  x  ance : 
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II.    ance :  and   from   and   after   the   deeeafe  of  the   faid    Katherine 
j  Edwards,  or  other  fooner  determination  of  the  faid  eftate,  then  to 


and  other 
fons  of  the 
marriage  in 
tail: 


Remainder   the  ufe    and  behoof  of  the    faid    Charles    Browne  and  Richard 
to  other        More,  their  executors,  adminiftrators,  and  affigns,  for  and  during, 
truftees  for  a  an(j  unto  the    fu\\    en(j    anci  term  0f}  five    hundred    years  from 
term,  upon    thence  next  enfuing  and  fully  to  be  complete  and  ended,  without 
mentioned-  impeachment  of  wafte  :  upon  fuch  trufts  neverthelefs,  and  to  and 
for  fuch  intents   and   purpofes,  and  under  and   fubject  to  fuch 
provifoes  and  agreements,  as  are  hereinafter  mentioned,  expreffed, 
Remainder    and  declared  of   and  concerning  the  -fame  :    and  from  and  after 
to  the  firft    the   end,  expiration,  or   other    fooner  determination  of  the  faid 
term  of   five  hundred  years,  and    fubjeft    thereunto,  to  the   ufe 
and  behoof  of  the  firft  fon  of  the  faid  John  Barker  on  the  body 
of  the  faid  Katherine  Edwards  his  intended  wife  to  be  begotten, 
and  of  the  heirs  of  the  body  of  fuch  firft  fon  lawfully  iffuing  ; 
and  for  default  of  fuch  HTue,  then  to  the  ufe  and  behoof  of  the 
fecond,  third,  fourth,  fifth,  fixth,  feventh,  eighth,  ninth,  tenth, 
and  of  all  and  every  other  the  fon  and  fons  of  the    faid  John 
Barker  on  the  body  of  the  faid   Katherine  Edwards  his  intended 
wife  to  be  begotten,   feverally,  fucceffively,    and    in    remainder, 
one  after  another,  as  they  and  every  of  them  fhall  be  in  feniority 
of  age  and  priority  of  birth,  and  of  the  feveral  and  refpeftive 
heirs  of  the  body  and  bodies  of  all  and  every  fuch  fon  and  fons 
lawfully  iffuing  ;  the  elder  of  fuch    fons,   and   the  heirs    of  his 
body  iffuing,  being  always  to    be  preferred  and  to  take  before 
the  younger  of  fuch  fons,  and    the  heirs  of  his  or   their  body 
or  bodies  iffuing :    and    for  default    of  fuch   iffue,  then   to  the 
ufe  and  behoof  of  all  and  every  the  daughter  and  daughters  of 
the  faid  John  Barker  on  the  body  of  the  faid  Katherine  Edwards 
his  intended  wife  to  be  begotten,  to  be  equally  divided  between 
as  tenants     them,    (if  more  than  one,)    fhare  and   fhare   alike,  as  tenants  in 
in  common,  common,   and   not    as    joint-tenants,    and    of    the    feveral    and 
i"  tai  ,  refpective   heirs  of  the  body  and  bodies  of  all  and  every  fuch 

Reminder  daughter  and  daughters  lawfully  iffuing  :  and  for  default  of  fuch 
b°  Ir  hUf"l  •  '^ue'  t^ien  to  t^ie  "k  and  behoof  of  the  heirs  of  the  body  of 
Remainder '  ^mi  l^e  ^^  J°'in  Barker  lawfully  iffuing  :  and  for  default  of 
fuch  heirs,  then  to  the  ufe  and  behoof  of  the  faid  Cecilia  the 
wife  of  the  faid  Abraham  Barker,  and  of  her  heirs  and  affigns 
for  ever,  gntl  as  to,  for,  and  concerning  the  term  of  five  hun- 
dred years  herein -before  limited  to  the  faid  Charles  Browne  and 
Richard  More,  their  executors,  adminiftrators,  and  affigns,  as 
aforefaid,  it  is  hereby  declared  and  agreed  by  and  between  all 
the  faid  parties  to  thefe  prefents,  that  the  fame  is  fo  limited  to 
them  upon  the  trufts,  and  to  and  for  the  intents  and  purpofes, 
and  under  and  fubject  to  the  provifoes  and  agreements  herein- 
after mentioned,  expreffed,  and  declared,  of  and  concerning 
the  fame :  that  is  to  fay,  in  cafe  there  fhall  be  an  eldeft  or  only 
fon,  and  one  or  more  other  child  or  children  of  the  faid  John  Bar- 
ker 


Remainder 
to  the 

daughters, 


to  the  huf- 
band's  mo- 
ther in  fee. 
The  truft  of 
the  term 
declared ; 
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ker  on  the  body  of  the  faid  Katherine  his  intended  wife  to  be    N°  II. 

begotten,  then  upon  truft  that  they  the  faid  Charles  Browne  and  i ,—  --> 

Richard  More,  their  executors,    adminiftrators,    and  afligns,  by  to  raife  por- 
fale  or  mortgage  of  the  faid  term  of  five  hundred  years,  or  by  "ons  for 
fuch  other  ways  and  means  as  they  or  the  furvivor  of  them,  or  yoimeer 
the  executors  or  adminiftrators  of  fuch  furvivor,  (hall  think  fit, 
fhall  and  do  raife  and  levy,  or  borrow  and  take  up  at  intereft, 
the  fum  of  four   thoufand   pounds  of  lawful   money  of  Great 
Britain,  for  the  portion  or  portions  of  fuch  other  child  or  children 
( befides  the  eldeft  or  only  fon )  as  aforefaid,  to  be  equally  divided 
between    them    (if   more    than  one)   fhare  and  (hare  alike  ;  the 
portion  or  portions  of  fuch  of  them  as   fhall  be  a  fon  or  fons  Payable  at 
to  be  paid  at  his  or  their  refpe&ive  age  or  ages  of  twenty -one  c.ertam 
years ;   and  the  portion  or  portions  of  fuch  of  them  as  fhall  be         ' 
a  daughter  or  daughters  to  be  paid  at  her  or  their  refpe&ive  age 
or  ages  of  twenty -one  years,  or  day  or  days  of  marriage,  which 
fhall  firft  happen.     And  upon  this  further  truft,  that  in  the  mean-  with  main- 
time  and  until  the  fame  portions  fhall  become  payable  as  afore-  tenance  at 
faid,  the  faid  Charles  Browne  and  Richard  More,  their  executors,  the  rate  of 
adminiftrators,   and    afiigns,    fhall   and    do,  by    and   out   of  the  4  **r  ten  ' 
rents,  iffues,  and  profits  of  the  premifes  aforefaid,  raife  and  levy 
fuch  competent  yearly  fum   and  fums    of  money  for  the  main- 
tenance   and   education  of  fuch  child   or  children,    as   fhall  not 
exceed  in  the  whole  the  intereft  of  their  refpe&ive  portions,  after 
the  rate  of  four  pounds  in  the  hundred  yearly,     ©robiucti  always,  and  benefit 
that  in  cafe  any  of  the  fame  children  fhall  happen  to  die  before  of  furvivor- 
his,    her,    or   their  portions  fhall   become   payable  as  aforefaid,      p* 
then  the  portion  or  portions  of  fuch  of  them  fo   dying  fhall  go 
and  be  paid  unto  and  be  equally  divided  among  the  furvivor  or 
furvivors  of  them,  when   and  at  fuch  time  as  the  original  por- 
tion or  portions  of  fuch  furviving  child  or  children  fhall  become 
payable    as    aforefaid.     IProuiUeu    alf°»   l^at    m    c^e  there    ma^  If  no  fuch 
be  no  fuch  child  or  children  of  the  faid  John  Barker,  on  the  body  chlld' 
of  the  faid  Katherine  his  intended  wife  begotten,  befides  an  eldeft 
or   only   fon;  or  in  cafe  all  and  every  fuch   child   or  children  or  if  all  die, 
fhall  happen  to  die  before  all  or  any  of  their  faid  portions  fhall 
become  due  and  payable  as  aforefaid;   or  in    cafe  the  faid  por-orifthe 
tions,   and  alfo   fuch  maintenance  as  aforefaid,  fhall  by   the  faid  P°»">ns  be 
Chai-les   Brown  and   Richard  More,  their  executors,  adminiftra-ld'     ' 
tors,  or  afligns,  be  raifed  and  levied  by  any  of  the  ways  and 
means  in    that  behalf  afore -mentioned  -,   or  in  cafe  the  fame  by  or  paid, 
fuch  perfon  or  perfons  as  fhall  for  the  time  being  be  next  in  re- 
verfion  or  remainder  of  the  fame   premifes    expe&ant  upon  the 
faid  term  of  five  hundred  years,  fhall  be  paid  or  well  and  duly  or  fecured 
fecured    to  be  paid,  according  to  the  true  intent  and   meaning  b.v  the  Per- 
of  thefe  prefents;  then  and  in  any  of  the  faid  cafes,  and  at  all  ^ma^ler" 
times  thenceforth,  the  faid  term  of  five  hundred  years,  or  fo  much  thc  refi  lue' 
thereof  as  fhall  remain  unfold  or  undifpofrd  of  for  the  purpofes ,  f  the  term 
aforefaid,  fhall  ceafe,  determine,  and  be  utterly  void  to  all  intents  to  ceafe. 
X  x  2  and 
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Condition, 
that  the  ufes 
and  eftates 
hereby 
granted 
lhall  be  void, 
on  fettling 
other  lands 
of  equal 
value  in  re- 
compenfe. 


Covenant 
to  levy  a 
fine, 


and  purpofes,  any  thing  herein  contained  to  the  contrary  thereof 
in   any  wife  notwithftanding.     Protrioctl   alfo,    and  it  is  hereby 
further  declared  and  agreed  by  and  between  all  the  faid  parties 
to  thefe    prefents,  that   in    cafe    the    faid    Abraham   Barker   or 
Cecilia  his  wife,  at  any  time  during  their  lives,  or  the  life  of  the 
furvivor  of  them,  with  the  approbation  of  the  faid  David  Edwards 
and    Francis    Golding,    or   the    furvivor   of  them,  or    the   exe- 
cutors and  adminiftrators  of  fuch   furvivor  fhall   fettle,  convey, 
and  affure  other  lands  and  tenements  of  an  eftate  of  inheritance 
in   fee-fimple,    in    poffeffion  in  fome  convenient  place  or  places 
within  the  realm  of  England,  of  equal  or  better  value  than   the 
faid  capital  meffuage,  lands,  tenements,  hereditaments,  and  pre- 
mifes,  hereby  granted  and   releafed,  and  in  lieu  and  recompenfe 
thereof,  unto  and  for  fuch  and  the  like  ufes,  intents,   and   pur- 
pofes, and  upon  fuch  and  the  like  truits,  as  the  faid  capital  mef- 
fuage, lands,  tenements,  hereditaments,  and  premifes  are  hereby 
fettled  and  affured  unto  and   upon,  then  and  in   fuch  cafe,  and 
at    all  times  from  thenceforth,  all  and  every  the  ufe  and   ufes, 
truft    and   truits,    eltate    and    eftates    herein-before    limited,    ex- 
prelfed    and  declared    of  or    concerning    the    fame,    fhall   ceafe, 
determine,  and  be   utterly  void  to  all  intents  and  purpofes  ;  and 
the    fame     capital    meffuage,    lands,    tenements,     hereditaments, 
and   premifes,   (hall  from   thenceforth  remain  and  be  to  and  for 
the  only  proper  ufe  and  behoof  of  the  faid  Abraham  Barker  or 
Cecilia  his  wife,  or  the  furvivor  of  them,  fo   fettling,  conveying, 
and  affuring  fuch  other  lands  and  tenements  as  aforefaid,  and  of 
his  or  her  heirs    and  affigns  for  ever ;   and  to  and  for  no  other 
ufe,  intent,  or  purpofe  whatfoever ;  any   thing  herein  contained 
to  the  contrary   thereof  in  any  wife  notwithftanding.     8ntl,  for 
the    confiderations  aforefaid,  and  for  barring  all  eftates-tail,  and 
all  remainders  or  reverfions  thereupon  expectant  or   depending, 
if  any  be  now  fubfifting  and   unbarred    or  otherwife    undeter- 
mined, of  and  in   the    faid    capital    meffuage,   lands,  tenements, 
hereditaments,    and   premifes,    hereby    granted    and   releafed,    or 
mentioned  to  be  hereby    granted  and  releafed,  or  any  of  them, 
or  any  part  thereof,  the  faid  Abraham   Barker  for  himfelf  and 
the  faid  Cecilia  his  wife,  his  and  her  heirs,  executors,  and  ad- 
miniftrators,   and  the  faid  John   Barker    for   himfelf,  his   heirs, 
executors,  and  adminiftrators,   do,  and  each  of  them    doth,    re- 
fpe&ively  covenant,   promife,  and    grant   to    and  with    the  faid 
David  Edwards  and  Francis   Golding,  their  heirs,  executors,  and 
adminiftrators,  by  thefe  prefents,  that   they  the   faid  Abraham 
Barker    and   Cecilia  his  wife,  and  John  Barker,  lhall   and  will, 
at   the  cofts   and  charges    of  the  faid  Abraham  Barker,  before 
the  end   of  Michaelmas  term   next  enfuing  the  date  hereof,  ac- 
knowledge and  levy,  before  his  majefty's  juftices  of  the  court  of 
common  pleas  at  Weftminfter,  one  or  more  fine  or  fines,  fur  cog- 
»)%nnce  de  droits  come  ced,  £sV.   with  proclamations  according  to 

the 


APPENDIX.  ix 

the  form  of  the  ftatutes  in  that  cafe  made  and  provided,  and  the    N°  II. 
ufual  courfe  of  fines  in  fuch  cafes  accuftomed,   unto  the  faid  Da-  > 

vid  Edwards,  and  his  heirs,  of  the  faid  capital  meffuage,  lands, 
tenements,  hereditaments,  and  premifes,  by  fuch  apt  and  con- 
venient names,  quantities,  qualities,  number  of  acres,  and  other 
defcriptions  to  afcertain  the  fame,  as  fhall  be  thought  meet ; 
which  faid  fine  or  fines,  fo  as  aforefaid,  or  in  any  other  manner 
levied  and  acknowledged,  or  to  be  levied  or  acknowledged,  fhall 
be  and  enure,  and  fhall  be  adjudged,  deemed,  conftrued,  and 
taken,  and  fo  are  and  were  meant  and  intended,  to  be  and 
enure,  and  are  hereby  declared  by  all  the  faid  parties  to  thefe 
prefents  to  be  and  enure,  to  the  ufe  and  behoof  of  the  faid  Da- 
vid Edwards,  and  his  heirs  and  affigns  ;  to  the  intent  and  pur- 
pofe  that  the  faid  David  Edwards  may  by  virtue  of  the  faid 
fine  or  fines  fo  covenanted  and  agreed  to  be  levied  as  aforefaid, 
be  and  become  perfect  tenant  of  the  freehold  of  the  faid  capital  in  order  to 
meffuage,  lands,  tenements,  hereditaments,  and  all  other  thema'ceate- 
premifes,  to  the  end  that  one  or  more  good  and  perfect  common  "ant  ?°  x  e 
recovery  or  recoveries  may  be  thereof  had  and  fuffered,  in  fuch  ^  recove'ry 
manner  as  is  hereinafter  for  that  purpofe  mentioned.  And  it  is  may  be  luf- 
hereby  declared  and  agreed  by  and  between  all  the  faid  parties fered; 
to  thefe  prefents,  that  it  fhall  and  may  be  lawful  to  and  for  the 
faid  Francis  Golding,  at  the  cofts  and  charges  of  the  faid  Abra- 
ham Barker,  before  the  end  of  Michaelmas  term  next  enfuing 
the  date  hereof,  to  fue  forth  and  profecute  out  of  his  majefty's 
high  court  of  chancery  one  or  more  writ  or  writs  of  entry  fur  dif- 
feifm  en  le  pojl,  returnable  before  his  majefty's  juftices  of  the 
court  of  common  pleas  at  Weftminfter,  thereby  demanding  by 
apt  and  convenient  names,  quantities,  qualities,  number  of 
acres,  and  other  defcriptions,  the  faid  capital  meffuage,  lands, 
tenements,  hereditaments,  and  premifes,  againft  the  faid  David 
Edwards;  to  which  faid  writ,  or  writs,  of  entry  he  the  faid 
David  Edwards  fhall  appear  gratis,  either  in  his  own  proper 
perfon,  or  by  his  attorney  thereto  lawfully  authorized,  and  vouch 
over  to  warranty  the  faid  Abraham  Barker  and  Cecilia  his  wife, 
and  John  Barker  ;  who  fhall  alfo  gratis  appear  in  their  proper 
perfon,  or  by  their  attorney  or  attorneys,  thereto  lawfully 
authorized,  and  enter  into  the  warranty,  and  vouch  over  to  war- 
ranty the  common  vouchee  of  the  fame  court ;  who  fhall  alfo 
appear,  and  after  imparlance  fhall  make  default :  fo  as  judgment 
fhall  and  may  be  thereupon  had  and  given  for  the  faid  Francis 
Golding  to  recover  the  faid  capital  meffuage,  lands,  tenements, 
hereditaments,  and  premifes,  againft  the  faid  David  Edwards, 
and  for  him  to  recover  in  value  againft  the  faid  Abraham  Barker 
and  Cecilia  his  wife,  and  John  Barker,  and  for  them  to  recover 
in  value  againft  the  faid  common  vouchee,  and  that  execution 
fhall  and  may  be  thereupon  awarded,  and  had  accordingly,  and 
all  and  every  other  aft  and  thing  be  done  and  executed,  needful 
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and  requifite  for  the   fuffering  and   perfecting  of  fuch  common 
^_    -  -    j  recovery  or  recoveries,  with   vouchers    as  aforefaid.     And  it  is 
hereby  further  declared  and  agreed  by  and  between  all  the  faid 
to  enure       parties  to  thefe  prefents,  that   immediately  from   and  after  the 
fuffering  and  perfecting  of  the  faid   recovery  or  recoveries,  fo  as 
aforefaid,    or  in    any  other   manner,    or   at    any    other   time    or 
times,  fuffered  or  to  be  fuffered,  as  well  thefe  prefents  and  the 
affurance  hereby  made,  and  the  faid  fine  or  fines,  fo  covenanted 
to  be  levied  as  aforefaid,  as  alfo  the  faid  recovery  and  recoveries, 
and  alfo    all   and  every  other  fine  or  fines,  recovery    and  reco- 
veries, conveyances,  and  affurances  in  the  law  whatfoever  here- 
tofore had,    made,    levied,    fuffered,    or  executed,    or  hereafter 
to  be  had,    made,  levied,    fuffered  or  executed,  of  the  faid  ca- 
pital meffuage,   lands,    tenements,    hereditaments,  and   premifes, 
or  any  of  them,  or  any   part  thereof,  by  and  between  the  faid 
parties  to  thefe  prefents  or  any  of  them,  or  whereunto  they  or  any 
of  them  are  or  fhall  be  parties  or  privies,  fhall  be  and  enure, 
and    fhall    be  judged,    deemed,    conftrued,    and  taken,   and  fo 
are  and  were  meant  and  intended,  to  be  and  enure,  and  the  re- 
coveror  or  recoverors  in  the  faid  recovery  or  recoveries  named 
or  to  be  named,  and  his  or  their  heirs,  fhall  ftand  and  be  feifed  of 
the    faid    capital    meffuage,     lands,     tenements,     hereditaments, 
to  the  pre-   and  premifes,  and  of  every  part  and  parcel  thereof,  to  the  ufes, 
ceding  ufes    upon   the  trulls,  and  to  and  for  the  intents  and  purpofes,    and 
m  this  deed.  un(]er  and   fubjeft   to   the  provifoes,  limitations,  and   agreements 
hereinbefore  mentioned,    expreffed,    and    declared,    of   and  con- 
cerning the  fame.     9ntJ    the  faid  Abraham  Barker,  party  here- 
unto, doth  hereby  for  himfelf,  his  heirs,    executors,  and  admi- 
niftrators,  further  covenant,  promife,  grant,    and  agree,    to   and 
with  the  faid  David  Edwards  and  Francis  Golding,  their  heirs, 
executors,   and  adminiftrators,    in  manner   and    form  following  ; 
for  quiet      that  is  to   fay,  that  the  faid  capital  meffuage,  lands,  tenements, 
enjoyment,  hereditaments,  and  premifes,  fhall  and  may  at  all  times  hereafter 
remain,  continue,  and  be,    to    and   for   the    ufes   and    purpofes, 
upon  the  trufts,  and  under  and  fubject  to  the  provifoes,  limit- 
ations, and  agreements,  herein-before  mentioned,  expreffed,    and 
declared    of  and   concerning   the  fame ;    and  fhall  and    may    be 
peaceably    and    quietly    had,    held,    and    enjoyed     accordingly, 
without  any  lawful  let  or  interruption  of  or  by  the  faid  Abraham 
Barker  or  Cecilia  his  wife,  parties  hereunto,  his  or  her  heirs  or 
afiigns,  or  of  or  by  any  other  perfon  or  perfons  lawfully  claim- 
ing or  to  claim  from,  by,    or  under,    or  in  trufl  for  him,  her, 
them,  or  any  of  them  ;  or  from,  by,  or  under,  his  or  her  ancef- 
tors,  or  any  of  them  ;    and  fhall    fo    remain,  continue,  and    be, 
free  and  clear,  and  freely  and  clearly  acquitted,  exonerated,  and 
difcharged,   or  otherwise,  by  the  faid  Abraham  Barker  or  Cecilia 
his  wife,  parties  hereunto,  his  or  her  heirs,  executors,  or  admi- 
niftrators, well  and  fufficiently   faved,  defended,  kept  harmlefs, 
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and  indemnified  of,  from,  and  againft  all  former  and  other  gifts,  N°  II. 
grants,  bargains,  fales,  leafes,  mortgages,  eftates,  titles,  tron- .  ,  __ ^ 
bles,  charges,  and  incumbrances  whatfoever,  had,  made,  done, 
committed,  occafioned,  or  fuffered,  or  to  be  had,  made,  done, 
committed,  occafioned,  or  iuffered,  by  the  faid  Abraham  Bar- 
ker or  Cecilia  his  wife,  or  by  his  or  her  anceftors,  or  any  of 
them,  or  by  his,  her,  their,  or  any  of  their  aft,  means,  affent, 
confent  or  procurement;  SlnU  moteotJCr  that  he  the  faid  Abra- and  for  fur- 
ham  Barker  and  Cecilia  his  wife,  parties  hereunto,  and  histher  affur- 
or  her  heirs,  and  all  other  perfons  having  or  lawfully  claiming, ance- 
or  which  (hall  or  may  have  or  lawfully  claim,  any  eftate,  right, 
title,  truft,  or  interett,  at  law  or  in  equity,  of,  in,  to,  or  out 
of  the  faid  capital  meffuage,  lands,  tenements,  hereditaments, 
and  premifes,  or  any  of  them,  or  any  part  thereof,  by  or  under 
or  in  truft  for  him,  her,  them,  or  any  of  them,  or  by  or  under 
his  or  her  anceftors,  or  any  of  them,  (hall  and  will  from  time  to 
time,  and  at  all  times  hereafter,  upon  every  reafonable  requeft, 
and  at  the  cofts  and  charges  of  the  faid  David  Edwards  and 
Francis  Golding,  or  either  of  them,  their  or  either  of  their 
heirs,  executors,  or  adminiftrators,  make,  do,  and  execute,  or 
caufe  to  be  made,  done,  and  executed,  all  fuch  further  and 
other  lawful  and  reafonable  acts,  deeds,  conveyances,  and  affur- 
ances  in  the  law  whatfoever,  for  the  further,  better,  more  per- 
fect, and  abfolute  granting,  conveying,  fettling,  and  affuring 
of  the  fame  capital  meffuage,  lands,  tenements,  hereditaments, 
and  premifes,  to  and  for  the  ufes  and  purpofes,  upon  the  trufts, 
and  under  and  fubjeft  to  the  provifnc^,  limitations,  and  agree- 
ments, herein-before  mentioned,  expreffed,  and  declared,  of  and 
concerning  the  fame,  as  by  the  faid  David  Edwards  and  Francis 
Golding,  or  either  of  them,  their  or  either  of  their  heirs,  execu- 
tors, or  adminiftrators,  or  their  or  any  of  their  counfel  learned 
in  the  law,  (hall  be  reafonably  advifed,  devifed,  or  required  ;  fo 
as  fuch  further  affurances  contain  in  them  no  further  or  other 
warranty  or  covenant  than  againft  the  perfon  or  perfons,  his 
her,  or  their  heirs,  who  fhall  make  or  do  the  fame  ;  and  fo  as 
the  party  or  parties,  who  fhall  be  requefted  to  make  fuch  further 
affurances,  be  not  compelled  or  compellable,  for  making  or 
doing  thereof,  to  go  and  travel  above  five  miles  from  his, 
her,  or  their  then  refpe&ive  dwellings,  or  places  of  abode. 
IProbilicB  lastly  and  it  is  hereby  further  declared  and  agreed  Power  of 
by  and  between  all  the  parties  to  thefe  prefents,  that  it  fhall  revocation. 
and  may  be  lawful  to  and  for  the  faid  Abraham  Barker  and 
Cecilia  his  wife,  John  Barker  and  Katherine  his  intended  wife, 
and  David  Edwards,  at  any  time  or  times  hereafter,  during 
their  joint  lives,  by  any  writing  or  writings  under  their  refpec- 
tive  hands  and  feals,  and  attefted  by  two  or  more  credible  wit- 
neffes,  to  revoke,  make  void,  alter,  or  change  all  and  every 
or  any  the  ufe  and   ufes,  eftate  and  eftates,  herein   and   hereby 
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N°  II.  before  limited  and  declared,  or  mentioned  or  intended  to  ;be  li- 
<—  — v—  wJ  mited  and  declared,  of  and  in  the  capital  mefTuage,  lands,  tene- 
ments, hereditaments,  and  premifes  aforefaid,  or  of  and  in  any 
part  or  parcel  thereof,  and  to  declare  new  and  other  ufes  of 
the  fame,  or  of  any  part  or  parcel  thereof,  any  thing  herein 
contained  to  the  contrary  thereof  in  anywife  notwithftanding. 
Conclufion.  3fo  fa>itnC00  whereof  the  parties  to  thefe  prefents  their  hand?  and 
feals  have  fubfcribed  and  fet,  the  day  and  year  firft  above  written. 

Sealed,  and  delivered,  being        Abraham  Barker.  (L.  S. ) 

firft  duly  ftamped,  in  the         Cecilia  Barker.  (L.  S.) 

prefence  of                                   David  Edwards.  (L.  S.) 

George  Carter.                       Francis  Golding.  (L.  S. ) 

William  Browne.                    Charles  Browne.  (L.  S.) 

Richard  Moore.  (L.  S.) 

John  Barker.  ( L.  S. ) 

Katherine  Edwards.  (L.  S. ) 
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An  Obligation,  or  Bond,   with   Condition  for 
the  Payment  of  Money, 

"T&J&&ML  all  men  by  thefe  prefents,  that  I  David  Edwards 
^**  of  Lincoln's  Inn  in  the  county  of  Middlefex,  efquire,  am 
held  and  firmly  bound  to  Abraham  Barker  of  Dale  Hall  in  the 
county  of  Norfolk,  efquire,  in  ten  thoufand  pounds  of  lawful 
money  of  Great  Britain,  to  be  paid  to  the  faid  Abraham  Barker, 
or  his  certain  attorney,  executors,  adminiftrators,  or  affigns ; 
for  which  payment  well  and  truly  to  be  made,  I  bind  myfelf, 
my  heirs,  executors,  and  adminiftrators,  firmly  by  thefe  prefents, 
fealed  with  my  feal.  Dated  the  fourth  day  of  September  in 
the  twenty-firft  year  of  the  reign  of  our  fovereign  lord  George 
the  fecond,  by  the  grace  of  God  king  of  Great  Britain,  France, 
and  Ireland,  defender  of  the  faith,  and  fo  forth,  and  in  the  year 
of  our  Lopd  one  thoufand  feven  hundred  and  forty-feven. 

Z'iiZ  contrition  of  this  obligation  is  fuch,  that  if  the  above- 
bounden  David  Edwards,  his  heirs,  executors,  or  adminiftrators, 
do  and  fhall  well  and  truly  pay,  or  caufe  to  be  paid,  unto  the 
above-named  Abraham  Barker,  his  executors,  adminiftrators,  or 
affigns,  the  full  fum  of  five  thoufand  pounds  of  lawful  Britifh 
money,  with  lawful  intereft  for  the  fame,  on  the  fourth  day  of 
March  next  enfuing  the  date  of  the  above  written  obligation, 
then  this  obligation  fhall  be  void  and  of  none  effec\,  or  elfe  fhall 
be  and  remain  in  full  force  and  virtue. 

Sealed,  and  delivered,  being  David  Edwards.     (L.S.) 

firft  duly  ftamped,  in  the 
prefence  of 

George  Carter. 

William  Browne. 
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N°  IV. 


A  Fine  of  Lands  fur   Cognizance  de  Droit, 
come  ceo,  &c. 


§  I.     Writ  of  covenant ;  or  Praecipe. 

/jtGESDffit&ffi  the  fecond,  by  the  grace  of  God,  of  Great 
^  Britain,  France,  and  Ireland  king,  defender  of  the  faith, 
and  fo  forth,  to  the  fheriff  of  Norfolk,  greeting.  <ZFommano 
Abraham  Barker,  efquire,  and  Cecilia  his  wife,  and  John  Barker, 
efquire,  that  juftly  and  without  delay  they  perform  to  David 
Edwards,  efquire,  the  covenant  made  between  them  of  two 
mefiuages,  two  gardens,  three  hundred  acres  of  land,  one  hun- 
dred acres  of  meadow,  two  hundred  acres  of  pafture,  and  fifty 
acres  of  wood,  with  the  appurtenances,  in  Dale ;  and  unlefs 
they  (hall  fo  do,  and  if  the  faid  David  fhall  give  you  fecurity 
of  profecuting  his  claim,  then  fummon  by  good  fummoners  the 
faid  Abraham,  Cecilia,  and  John,  that  they  appear  before  our 
juftices  at  Weftminfter,  from  the  day  of  faint  Michael  in  one 
month,  to  (hew  wherefore  they  have  not  done  it :  and  have  you 
there  the  fummoners,  and  this  writ.  WHtnees  ourfelf  at  Weft- 
minfter the  ninth  day  of  October,  in  the  twenty-firft  year  of  our 
reign. 

Summoners  of  the"] 
Sheriff's       Pledges  of  )  John  Doe.  within  named  A-  (    John  Den. 

profecution  j  Richard  Roe.      braham,      Cecilia,  {    Richard  Fen. 

and  John.  J 

§  2.     The  Licence  to  agree. 

Norfolk,  "^  JDatrio  dEtitoaroSt  efquire,  gives  to  the  lord  the 
to  wit.  J  king  ten  marks,  for  licence  to  agree  with  Abra- 
ham Barker,  efquire,  of  a  plea  of  covenant  of  two  mefiuages,  two 
gardens,  three  hundred  acres  of  land,  one  hundred  acres  of  mea- 
dow, two  hundred  acres  of  pafture,  and  fifty  acres  of  wood,  with 
the  appurtenances  in  Dale. 

§  3.     The  Concord. 

9nU  tfje  agreement  10  sue!),  to  wit,  that  the  aforefaid  Abra- 
ham, Cecilia,  and  John  have  acknowledged  the  aforefaid  tene- 
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ments,  with  the  appurtenances,  to  be  the  right  of  him  the  faid  N°  IV. 
David,  as  thofe  which  the  faid  David  hath  of  the  gift  of  the 
aforefaid  Abraham,  Cecilia,  and  John  ;  and  thofe  they  have  re- 
mifed  and  quitted  claim,  from  them  and  their  heirs,  to  the  afore- 
faid David  and  his  heirs  for  ever.  And  further  the  fame  Abra- 
ham, Cecilia,  and  John,  have  granted  for  themfelves  and  their 
heirs,  that  they  will  warrant  to  the  aforefaid  David  and  his  heirs, 
the  aforefaid  tenements,  with  the  appurtenances,  againft  all  men 
for  ever.  And  for  this  recognition,  remife,  quit-claim,  warranty, 
fine,  and  agreement,  the  faid  David  hath  given  to  the  faid  Abra- 
ham, Cecilia,  and  John,  two  hundred  pounds  ilerling. 


§  4.     The  Note,  or  AbJlraB. 

Norfolk,  "^  93ettomt  David  Edwards,  efquire,  complainant, 
to  wit.  J  and  Abraham  Barker,  efquire,  and  Cecilia  his  wife, 
and  John  Barker,  efquire,  deforciants,  of  two  mefTuages,  two 
gardens,  three  hundred  acres  of  land,  one  hundred  acres  of  mea- 
dow, two  hundred  acres  of  pafture,  and  fifty  acres  of  wood,  with 
the  appurtenances,  in  Dale,  whereupon  a  plea  of  covenant  was 
fummoned  between  them  :  to  wit,  that  the  faid  Abraham,  Ceci- 
lia, and  John  have  acknowledged  the  aforefaid  tenements,  with 
the  appurtenances,  to  be  the  right  of  him  the  faid  David,  as 
thofe  which  the  faid  David  hath  of  the  gift  of  the  aforefaid 
Abraham,  Cecilia,  and  John  ;  and  thofe  they  have  remifed  and 
quitted  claim,  from  them  and  their  heirs,  to  the  aforefaid  David 
and  his  heirs  for  ever.  And  further,  the  fame  Abraham,  Cecilia, 
and  John,  have  granted  for  themfelves,  and  their  heirs,  that  they 
v/ill  warrant  to  the  aforefaid  David,  and  his  heirs,  the  aforefaid 
tenements,  with  the  appurtenances,  againll  all  men  for  ever. 
And  for  this  recognition,  remife,  quit-claim,  warranty,  fine,  and 
agreement,  the  faid  David  hath  given  to  the  faid  Abraham,  Ce- 
cilia, and  John,  two  hundred  pounds  fterling. 


§  5.     The  Foot,  Chirograph,  or  Indentures  of  the  Fine. 

Norfolk,  \  ®f)i0  10  tlje  final  agreement,  made  in  the  court 
to  wit.  J  of  the  lord  the  king  at  Wellminiler,  from  the  day 
of  faint  Michael  in  one  month,  in  the  twenty-firft  year  of  the 
reign  of  the  lord  George  the  fecond,  by  the  grace  of  God  of 
Great  Britain,  France,  and  Ireland  king,  defender  of  the  faith, 
and  fo  forth,  before  John  Willes,  Thomas  Abney,  Thomas  Bur- 
net, and  Thomas  Birch,  juftices,  and  other  faithful  fubje&s  of 
the  lord  the  king  then  there  prefent,  between  David  Edwards, 
efquire,  complainant,  and  Abraham  Barker,  efquire,  and  Cecilia 
his  wife,  and  John  Barker,  efquire,  deforciants,  of  two  mefTuages, 
two  gardens,  three  hundred  acres  of  land,  one  hundred  acres  of 

meadow, 
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N°  IV.  meadow,  two  hundred  acres  of  pafture,  and  fifty  acres  of  wood, 
1  with  the  appurtenances,  in  Dale,  whereupon  a  plea  of  covenant 
was  fummoned  between  them  in  the  faid  court ;  to  wit,  that  the 
aforefaid  Abraham,  Cecilia,  and  John,  have  acknowledged  the 
aforefaid  tenements,  with  the  appurtenances,  to  be  the  right  of 
him  the  faid  David,  as  thofe  which  the  faid  David  hath  of  the 
gift  of  the  aforefaid  Abraham,  Cecilia,  and  John  ;  and  thofe  they 
have  remifed  and  quitted  claim,  from  them  and  their  heirs,  to  the 
aforefaid  David,  and  his  heirs  for  ever.  And  further,  the  fame 
Abraham,  Cecilia,  and  John,  have  granted  for  themfelves  and 
their  heirs,  that  they  will  warrant  to  the  aforefaid  David  and  his 
heirs,  the  aforefaid  tenements,  with  the  appurtenances,  againft  all 
men  for  ever.  And  for  this  recognition,  remife,  quit-claim, 
warranty,  fine,  and  agreement,  the  laid  David  hath  given  to  the 
faid  Abraham,  Cecilia,  and  John,  two  hundred  pounds  fterling. 

$  6.      Proclamations,   endorfed  upon   the   Fixe,   according  to  the 
Statutes, 

Qfyt  first  proclamation  was  made  the  fixteenth  day  of  Novem- 
ber, in  the  term  of  faint  Michael,  in  the  twenty-firft  year  of  the 
king  withinwritten. 

%i)Z  gecontl  proclamation  was  made  the  fourth  day  of  February, 
in  the  term  of  faint  Hilary,  in  the  twenty-firft  year  of  the  king 
withinwritten. 

®f)C  tfjirtl  proclamation  was  made  the  thirteenth  day  of  May, 
in  the  term  of  Eafter,  in  the  twenty-firft  year  of  the  king  within- 
written. 

^ije  fourtf)  proclamation  was  made  the  twenty-eighth  day  of 
June,  in  the  term  of  the  holy  Trinity,  in  the  twenty-fecond  year 
of  the  king  withinwritten. 
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N°V. 

N°  V. 
A  common  Recovery  of  Lands  with  double  *  Voucher. 

§  I.  Writ  of  Entry  fur  Diffeifm  in  the  Poft  ;  or  Praecipe. 

/fc  (SSDDIME  the  fecond,  by  the  grace  of  God  of  Great  Britain, 
^^  France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth, 
to  the  fheriff  of  Norfolk,  greeting.  (JEommantl  David  Edwards, 
efquire,  that  juftly  and  without  delay  he  render  to  Francis 
Golding,  clerk,  two  meffuages,  two  gardens,  three  hundred  acres 
of  land,  one  hundred  acres  of  meadow,  two  hundred  acres  of 
pafture,  and  fifty  acres  of  wood,  with  the  appurtenances,  in  Dale, 
which  he  claims  to  be  his  right  and  inheritance,  and  into  which 
the  faid  David  hath  not  entry,  unlefs  after  the  diffeifin,  which 
Hugh  Hunt  thereof  unjuflly,  and  without  judgment,  hath  made 
to  the  aforefaid  Francis,  within  thirty  years  now  laft  paft,  as  he 
faith,  and  whereupon  he  complains  that  the  aforefaid  David 
deforceth  him.  And  unlefs  he  fhall  fo  do,  and  if  the  faid  Francis 
fhall  give  you  fecurity  of  profecuting  his  claim,  then  fummon 
by  good  fummoners  the  faid  David,  that  he  appear  before  our 
juftices  at  Weftminfter  on  the  octave  of  faint  Martin,  to  fhew 
wherefore  he  hath  not  done  it ;  and  have  you  there  the  fum- 
moners, and  this  writ.  20Hitne00  ourfelf  at  Weftminfter  the 
twenty-ninth  day  of  October,  in  the  twenty-firft  year  of  our 
reign. 

Pledges  of  7  John  Doe.  Summoners  of  the    1  John  Den.      Sheriffs 

profecution  )  Richard  Roe.    within  named  David.  J  Richard  Fen.  return. 

Exemplification  of  the  Recovery  Roll. 

<8(ZE2Dffit(8©  the  fecond,  by  the  grace  of  God  of  Great 
Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
fo  forth,  to  all  to  whom  thefe  our  prefent  letters  fhall  come, 
greeting.  IRrtoto  ge,  that  among  the  pleas  of  land  enrolled  at 
Weftminfter,  before  Sir  John  Willes,  knight,  and  his  fellows, 
our  juftices  of  the  bench,  of  the  term  of  Saint  Michael  in  the 
twenty-firft  year  of  our  reign,  upon  the  fifty-fecond  roll  it  is 
thus  contained,  ffintrp  returnable  on  the  octave  of  9aint  Return. 
Martin.     j[2orfoI6,  to  wit ;  Francis  Golding,  clerk,  in  his  proper 

*  Note,  that  if  the  recovery  be  had  with  fingle  voucher,  the  parts  marked 
"  thus"  in  §  2.  are  omitted. 

perfon 
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perfon  demandeth  againft  David  Edwards,  efquire,  two  mef- 
fuages,  two  gardens,  three  hundred  acres  of  land,  one  hundred 
acres  of  meadow,  two  hundred  acres  of  pafture  and  fifty  acres 
of  wood,  with  the  appurtenances,  in  Dale,  as  his  right  and 
inheritance,  and  into  which  the  faid  David  hath  not  entry, 
unlefs  after  the  difleifin,  which  Hugh  Hunt  thereof  unjuftly, 
and  without  judgment,  hath  made  to  the  aforefaid  Francis,  within 
thirty  years  now  laft  part.  And  whereupon  he  faith,  that  he: 
himfelf  was  feifed  of  the  tenements  aforefaid,  with  the  appur- 
tenances, in  his  demefne  as  of  fee  and  right,  in  time  of  peace, 
in  the  time  of  the  lord  the  king  that  now  is,  by  taking  the 
profits  thereof  to  the  value  [*  of  fix  {hillings  and  eight  pence, 
and  more,  in  rents,  corn,  and  grafs  :]  and  into  which  [the  faid 
David  hath  not  entry,  unlefs  as  aforefaid  :]  and  thereupon  he 
Defence  of  bringeth  fuit  [and  good  proof].  2Ln~Q  the  faid  David  in  his 
the  tenant,  proper  perfon  comes  and  defendeth  his  right,  when  [and  where 
it  fhall  behove  him,]  and  thereupon  voucheth  to  warranty 
John  Barker,  efquire  ;  who  is  prefent  here  in  court  in  his 
proper  perfon,  and  the  tenements  aforefaid  with  the  appurte- 
nances to  him  freely  warranted  [and  prays  that  the  faid 
« Demand  "  Francis  may  count  againft  him].  3nT)  hereupon  the  faid 
"againft the"  Francis  demandeth  againft  the  faid  John,  tenant  by  his  own 
"  warranty,  the  tenements  aforefaid  with  the  appurtenances,  in 
"  form  aforefaid,  &c.  And  whereupon  he  faith,  that  he  him- 
"  felf  was  feifed  of  the  tenements  aforefaid  with  the  appurte- 
"  nances,  in  his  demefne  as  of  fee  and  right,  in  time  of  peace, 
"  in  the  time  of  the  lord  the  king  that  now  is,  by  taking  the 
"  profits  thereof  to  the  value,  Iffc.  And  into  which,  &c.  And 
"  thereupon  he  bringeth  fuit,  &c.  8trtl  the  aforefaid  John, 
"  tenant  by  his  own  warranty,  defends  his  right,  when,  &c.  and 
"  thereupon  he  further  voucheth  to  warranty"  Jacob  Morland  ; 
««  voucher  "  wno  *s  Prefent  nere  m  court  in  his  proper  perfon,  and  the  tene- 
Warranty.  ments  aforefaid,  with  the  appurtenances,  to  him  freely  warranteth, 
Demand  &c.  QrCO  hereupon  the  faid  Francis  demandeth  againft  the 
againft  the  faid  Jacob,  tenant  by  his  own  warranty,  the  tenements  afore- 
faid, with  the  appurtenances,  in  form  aforefaid,  C5V.  And  where- 
upon he  faith,  that  he  himfelf  was  feifed  of  the  tenements 
aforefaid,  with  the  appurtenances  in  his  demefne  as  of  fee  and 
right,  in  time  of  peace,  in  the  time  of  the  lord  the  king  that 
Defence  of  now  is,  by  taking  the  profits  thereof  to  the  value,  &c.  And 
thecommoninto  which,  &c.  And  thereupon  he  bringeth  fuit,  life.  8nU 
vouchee.  tne  aforefaid  Jacob,  tenant  by  his  own  warranty,  defends  his 
right,  when,  £fjV.  And  faith  that  the  aforefaid  Hugh  did  not 
diffeife  the  aforefaid  Francis  of  the  tenements  aforefaid,  as  the 
aforefaid  Francis  by  his  writ  and  count  aforefaid  above  doth  fup- 
pofe  :  and  of  this  he  puts  himfelf  upon  the  country.     3no  t£e 

*  The  chufes,  between  hooks,  are  no  otherwife  exprefled  in  the  record  than 
by  an  t&c. 

aforefaid 


Count. 


Efples. 


"Voucher. 
«  War- 
"  ranty. 


"  vouchee. 
"  Count. 


"  Defence 
"  of  the 
"  vouchee. 
"  Second 


common 
vouchee 
Count. 


Plea,  nul 

dijfeiftn. 
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aforefaid  Francis  thereupon  craveth  leave  to  imparl  ;  and  he  hath     N°  V. 
it.     And  afterwards  the  aforefaid  Francis  cometh  again  here  into  ^- — ^-— * 
court  in  this  fame  term  in  his  proper  perfon,  and  the  aforefaid  Imparlance. 
Jacob,  though  folemnly  called,  cometh  not  again,  but  hath  de-default  of 
parted  in  contempt  of  the  court,  and  maketh  default,     '©fjercfote  |no|J 
it  10  consiticrcH,  that  the  aforefaid    Francis  do  recover  his  feifin  vouchee, 
againft  the  aforefaid  David  of  the  tenements  aforefaid,  with  the  Judgment 
appurtenances  :  and  that  the  faid  David  have  of  the  land  of  the  for  the  de- 
aforefaid  "  John,   to  the  value    [of  the   tenements    aforefaid  ;]  ma»dant- 
"  and  further,  that  the  faid  John  have  of  the  land  the  faid"  Recovery  in 
Jacob  to  the  value   [of  the  tenements  aforefaid.]     And  the  faidvalue- 
Jacob  in  mercy.      3ntJ    hereupon  the  faid    Francis  prays  a  writ  Amerce- 
of  the  lord  the  king,  to  be  directed  to  the  fheriff  of  the  county  ment. 
aforefaid,    to    caufe    him    to    have    full  feifin   of   the    tenements 
aforefaid  with  the  appurtenances  :  and  it  is   granted   unto  him,  Award  of 
returnable  here  without  delay.     Afterwards,  that  is  to  fay,  the  the  writ  of 
twenty-eighth  day  of  November  in  this  fame  term,  here  cometh  fe,fin»  antl 
the  faid   Francis  in  his  proper  perfon  ;  and  the  fheriff,  namely 
Sir  Charles  Thomfon,  knight,  now  fendeth,  that  he  by  virtue  of 
the  writ  aforefaid,  to  him  directed,  on  the  twenty-fourth  day  of 
the  fame  month,  did  caufe  the  faid  Francis  to  have  full  feifin  of 
the  tenements  aforefaid  with  the  appurtenances,  as  he  was  com- 
manded.    311   anU    Singular  which    premifes,    at    the    requeft  ofExemplifi- 
the  faid  Francis,  by  the  tenor  of  thefe  prefents  we  have  held  good  catl°"  co1*- 
to  be  exemplified.     In    teftimony  whereof  we  have  caufed  our 
feal,  appointed   for  fealing  writs  in   the  bench  aforefaid,  to  be 
affixed  to  thefe  prefents.     MLitnt88  Sir  John  Willes,  knight,  at  Teftt. 
Weltminfter,  the  twenty-eighth  day  of  November,  in  the  twenty- 
firft  year  of  our  reign. 

Cooke. 
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